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SUPEEME  COUKT. 

ELIZA  ANN   LONGENDYCK   and  CATHERINE  VAN  ORDER  agt. 
CHARLES  ANDERSON. 

Right  of  way  —  when  it  exists  by  grant  cannot  be  lost  by  non-user  nor  surren- 
dered by  verbal  declarations  or  loose  conversations  —  when  by  prescription  — 
Action. 

In  an  action  brought  to  prevent  an  interference  by  the  defendant  with  the 
plaintiffs'  alleged  right  to  use  a  road  or  way  across  the  premises  of  the 
defendant,  and  to  compel  the  defendant  to  remove  obstructions  placed 
by  him  upon  said  way  to  prevent  its  use  by  the  plaintiffs  : 

Held,  that,  as  plaintiffs'  damages  by  reason  of  being  deprived  of  the  use 
of  the  way  would  be  difficult  of  estimation  in  dollars  and  cents,  and  as 
the  claimed  right  to  its  use  by  the  one  party  and  its  denial  by  the  other 
will  be  productive  of  many  actions,  unless  settled  by  this  suit,  upon  these 
two  well-understood  grounds  of  equitable  relief,  as  well  as  that  of  the 
affirmative  relief  sought,  that  the  defendant  be  compelled  to  remove  a 
cause  of  continuing  injury,  the  action  is  maintainable,  provided  the 
plaintiffs  are  entitled  to  use  the  road  as  they  insist  that  they  are. 

Held,  that  the  plaintiffs  have  a  right  of  way  across  the  defendant's 
premises,  because :  First.  When  the  deeds  from  Frederic  Schmidt  to  the 
grantors  of  both  parties  were  given  on  April  11,  1774,  there  was  a  road 
upon  the  ground  crossing  their  premises.  That  road,  thus  established 
and  used  was  an  appurtenant  to  the  property  conveyed  by  Frederic 
Schmidt  and  passed  to  the  grantees  therein  under  the  clause  which  con- 
veys "ways,  passages,  easements,"  &c..  &c. ,  to  the  premises  belonging 
"or  in  any  wise  appertaining,  or  therewith  used,  held,  occupied  or 
enjoyed,  or  reputed,  deemed  or  esteemed  as  part,  parcel  or  member 
thereof; "  and  even  without  this  clause,  the  right  to  use  the  way  would 
have  passed  as  an  appurtenant  to  the  property  conveyed. 

Second.  The  reservation  of  a  right  of  way  to  Spawn  and  Berger  was  an 
easement  in  their  favor.  The  fee  of  the  land  of  the  road  was  conveyed 
to  the  grantors  of  the  parties  to  this  action.  Each  parcel  bore  half  of 
the  burden  of  the  road,  and  if  it  was  located  more  on  one  than  on  the 
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other,  compensation  was  made  in  land.  This  arrangement  and  location 
gives  to  them  a  joint  right  of  use  as  tenants  in  common  of  the  property, 
a  right  exercised  by  both  for  a  period  of  more  than  fifty  years,  and  which 
use  is  highly  important,  not  only  to  show  that  the  construction  given 
by  the  court  to  the  deed  was  identical  with  that  given  to  it  by  the  parties 
from  the  earliest  recollections  of  living  witnesses,  but  also  to  establish 
a  way  by  use. 

lliird.  The  right  of  way  would  also  pass  as  an  appurtenant  to  the  prop- 
erty conveyed  to  the  grantors  of  both  parties,  not  only  because  it  was  a 
way  established  by  grants  made  to  Spawn  and  Berger,  and  to  Paulus 
Schmidt  in  1762,  but  also  because  the  conveyances  to  the  grantors  of  the 
parties  to  this  suit  located  a  road  upon  the  ground  the  burden  of  which 
the  properties  equally  sustain. 

Where  a  right  of  way  exists  in  favor  of  plaintiffs  by  grant,  such  right 
cannot  be  lost  by  mere  non  user.  Nor  could  it  be  surrendered  by  verbal 
declarations  and  loose  conversations,  for  an  interest  in  land  created  by 
deed  cannot  thus  be  extinguished. 

Where  the  evidence  showed  the  use  of  a  road  or  way  for  a  period  of 
more  than  fifty  years,  the  defendant  and  his  grantors  during  that 
period  having  used  the  way  where  it  passes  over  plaintiffs'  land,  and 
the  plaintiffs  and  their  grantors  have  used  it  over  the  lands  of  the 
defendant  for  an  equal  period : 

Held,  that  mere  words  of  defendant  would  not  amount  to  acts  interrupt- 
ing the  use,  and  thus  used  it  became  a  way  by  prescription. 

Greene  Circuit,  December,  1878. 

TRIAL  by  the  court  without  a  jury. 

J.  1.  Werner  and  J.  A.  Griswold,  for  plaintiffs. 

Mr.  Halleck  and  R.  E.  Andrews,  for  defendant. 

WESTBROOK,  J.  —  The  action  is  brought  to  prevent  an  inter- 
ference by  the  defendant  with  the  plaintiffs'  alleged  right  to 
use  a  road  or  way  across  the  premises  of  the  defendant,  and 
to  compel  the  defendant  to  remove  obstructions  placed  by 
him  upon  said  way  to  prevent  its  use  by  the  plaintiffs. 

As  the  plaintiffs'  damages  by  reason  of  being  deprived  of 
the  use  of  the  way  would  be  difficult  of  estimation  in  dollars 
and  cents,  and  as  the  claimed  right  to  its  use  by  the  one  party 
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and  its  denial  by  the  other  will  be  productive  of  many-actions, 
unless  settled  by  this  suit,  upon  these  two  well-understood 
grounds  of  equitable  relief,  as  well  as  that  of  the  affirmative 
relief  sought,  that  the  defendant  be  compelled  to  remove  a 
cause  of  continuing  injury,  this  action  is  maintainable,  pro- 
vided the  plaintiffs  are  entitled  to  use  the  road  as  they  insist 
that  they  are. 

The  lands  of  both  parties  are  situate  in  the  town  of  Cats- 
kill,  Greene  county,  and  are,  as  is  apparent  from  the  convey- 
ances put  in  evidence,  and  the  recitals  in  them  contained,  a 
part  of  premises  which  formerly  belonged  to  a  Mrs.  Jannetie 
Hageman,  and  which  whole  track,  when  owned  by  her, 
extended  from  Hudson's  river  upon  the  east,  to  the  West- 
bergh  on  the  west,  a  distance  of  about  two  and  a-half  miles. 

Mrs.  Hageman,  on  October  18,  1759,  conveyed  the 
property  to  her  two  sons,  Dennis  Hageman  and  Jacobus 
Hageman,  who,  on  December  29,  1760,  divided  the  same 
equally  between  them.  These  facts  are  evidenced,  not  only 
by  recitals  in  the  deed  from  Jacobus  Hageman  to  Spawn  and 
Berger,  dated  June  12,  1762,  but,  also,  so  far  as  is  material  for 
the  purposes  of  the  case,  by  those  in  the  deed  from  Frederick 
Schmidt  and  wife  to  Johannis  Sax  and  wife,  dated  April  11, 
1 774,  and  also  by  those  in  the  deed  from  Frederick  Schmidt 
and  wife  to  Nicholas  Trumpbour  and  wife,  likewise  dated 
April  11,  1774,  the  recitals  in  which  last-mentioned  deeds  are 
evidence  in  this  action. 

Jacobus  Hageman  conveyed  the  part  which  fell  to  kirn  in 
the  division  with  his  brother  Dennis,  to  Philip  Spawn  and 
Johannis  Berger,  by  deed  dated  June  12,  1762,  which  deed 
was  produced  in  evidence. 

Dennis  Hageman  conveyed  his  half  to  Paulus  Schmidt  on 
the  same  day  that  his  brother  conveyed  to  Spawn  and  Berger. 
This  deed  was  not  produced,  but  this  fact  appears  from  the 
recitals  in  the  deed  from  Frederick  Schmid  and  wife  to  the 
grantors  of  plaintiff,  and  also  in  that  to  the  grantors  of 
defendant. 
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The  conveyance  of  Jacobus  to  Spawn  and  Berger  was  of  land 
upon  the  river  and  upon  the  Kalchbergh,  and  a  right  of  way 
was  reserved  across  it  unto  Paulus  Schmidt,  his  heirs  and 
assigns,  from  said  Schmidt's  land  to  the  river,  and  a  right  of 
way  was  conveyed  to  Spawn  and  Berger,  their  heirs  and  assigns 
across  Schmidt's  lands  to  the  lot  upon  the  Kalchbergh. 

The  conveyance  from  Dennis  Hageman  to  Paulus  Schmidt, 
which  is  not  produced,  but  which  also  conveyed  lands  on  the 
river  and  at  the  Kalchbergh,  must  have  contained  a  similar 
reservation  for  the  benefit  of  Spawn  and  Berger,  and  a  similar 
grant  to  enable  Schmid  to  cross  those  of  Spawn  and  Berger. 
This  is  apparent  not  only  from  the  location  of  the  premises 
of  both  grantees  (Paulus  Schmidt,  and  Spawn  and  Berger), 
which,  as  both  owned  lands  on  Hudson's  river  and  at  the 
Kalchbergh,  made  a  road  for  each  across  the  other  necessary, 
and  as  both  deeds  (that  from  Jacobus  to  Spawn  and  Berger, 
and  that  from  Dennis  to  Paulus  Schmidt)  bore  date  on  the 
same  day,  the  improbability,  in  view  of  equal  necessity  to 
each,  that  a  road  should  be  given  to  the  one  and  not  to  the 
other,  but  also  from  the  facts,  that  whilst  the  deed  to  Spawn 
and  Berger  expressly  reserves  a  way  for  Paulus  Schmidt  across 
the  premises  conveyed  to  the  former,  it  also  conveys  a  right 
of  way  to  Spawn  and  Berger  across  the  lands  of  said  Schmidt, 
which  right  to  and  in  Spawn  and  Berger,  Frederick  Schmidt, 
the  son  of  Paulus,  expressly  recognizes  and  concedes,  by  the 
reservation  in  their  favor  contained  in  both  the  deeds  given 
by  him  under  which  the  parties  to  this  action  hold. 

As  early  then  as  June  12, 1762,  a  way  or  road  was  provided 
for  extending  from  the  Kalchbergh,  on  the  west,  to  Hudson's 
river,  on  the  east,  and  crossing  the  lands  now  owned  by  the 
plaintiffs  and  the  defendant.  Such  way^  as  previously 
remarked,  was  an  actual  necessity  both  to  Spawn  and  Berger 
and  to  Paulus  Schmidt,  the  father  of  Frederick.  From  the 
antiquity  of  the  transaction  it  is  impossible  to  say  whether  or 
not  such  road  was  permanently  located  prior  to  April  11, 
1774,  on  which  day,  by  two  separate  deeds,  Frederick  Schmidt, 
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the  son  of  Paulus  Schmidt,  conveyed  to  Johannis  Sax  and 
Margaret,  his  wife,  the  southern  half  or  moiety  of  the  Paulus 
Schmidt  purchase,  and  to  Nicholas  Trumpbour  and  Elizabeth, 
his  wife,  the  northern  half  or  moiety,  "  the  whole,"  as  both 
deeds  declare,  "  into  two  equal  parts  to  be  divided."  The 
plaintiffs  claim  under  Sax  and  the  defendants  under  Trumpbour. 

By  these  deeds  the  grantors  in  each  also  obtained  land  at 
the  Kalchbergh  and  lands  and  privileges  at  and  upon  Hudson's 
river.  In  each  was  granted  a  right  of  way  to  cross  lands  not 
conveyed,  to  enable  them  to  reach  the  river,  an  express  grant 
of  "  ways,  passages,  easements,  profits,  advantages,  commodi- 
ties, rights  and  appurtenances  whatsoever,  to  the  said  moieties 
of  the  three  several  lots  and  premises  hereby  granted  and 
released,  belonging  or  in  anywise  appertaining  or  therewith 
used,  held,  occupied  or  enjoyed,  or  reputed,  deemed  or 
esteemed  as  part,  parcel  or  member  thereof ; "  and  also  a  clause 
providing  as  follows  :  "Always  saving  and  reserving  a  road  for 
Philip  Spawn  and  Johannis  Berger,  their  respective  heirs  and 
assigns,  from  the  landing  place  at  Green  Island  to  the  Kalch- 
bergh, and  if  one-half  of  the  road  cannot  be  conveniently 
laid  on  the  northern  moiety  or  half 'part,  and  the  other  half 
on  the  southern  moiety  or  half  part,  in  that  case  the  parties 
holding  said  part  are  to  allow  land  in  compensation  to  the 
party  who  shall  have  the  greater  part  of  the  road,  so  much  as 
is  above  the  one-half,  so  that  it  may  always  be  understood, 
and  it  is  the  intent  and  meaning  of  these  presents  that  each 
half  lot  shall  bear  half  the  road,  or  allow  land  in  compensa- 
tion for  the  same." 

As  already  stated  the  deeds  from  Schmidt  bear  date  in  1774. 
When  they  were  given,  as  has  also  been  previously  mentioned, 
a  right  of  way  had  been  granted  to  Spawn  and  Berger,  across 
the  premises  now  owned  by  the  parties  to  this  suit,  and  another 
to  their  (plaintiffs'  and  defendant's)  source  of  title,  Paulus 
Schmid  over  that  of  Spawn  and  Berger,  so  that  there  was 
either  an  actual,  continuous  way  upon  the  ground,  or  one  to 
be  so  constructed,  extending  from  Hudson's  river  to  the 
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Kalchbergh.  The  conveyances  from  Schraid,  on  llth  of  April, 
1774,  located  that  road  across  the  premises  of  the  parties  to 
this  action,  and  placed  it  one-half  on  the  lands  of  the  plaintiffs 
and  one-half  on  lands  of  defendant,  wherever  the  make  of 
the  ground  would  allow,  and  if  more  land  was  taken  from  one 
moiety  than  the  other,  then  the  party  giving  the  greater 
quantity  of  land  for  the  road  was  to  be  compensated  by  land 
taken  from  the  other,  so,  to  use  the  language  of  the  two  con- 
veyances, "that  each  lot  shall  bear  half  the  road." 

As  early  as  1828,  or  1829,  there  was  a  road,  in  fact,  upon 
the  ground  extending  from  Hudson's  river  to  the  Kalchbergh. 
Where  it  crosses  the  lands  of  the  parties  to  this  action  it  runs 
generally  upon  the  line  between  them.  It  sometimes  is 
entirely  on  the  land  of  the  plaintiffs,  and  sometimes  wholly 
on  the  land  of  the  defendant.  According  to  the  evidence  of 
Robert  Hood,  the  engineer  who  surveyed  and  mapped  it, 
"  taking  its  whole  length  across  the  lands  of  parties,  the  road 
takes  about  as  much  land  from  one  as  it  does  from  the  other." 
At  the  point  where  the  dispute  has  arisen  the  road  is  wholly 
upon  the  land  of  the  defendant,  and  it  had  to  be  located  there 
by  reason  of  a  ledge  of  rocks.  This  road  has  been  used  by 
both  parties,  and  their  predecessors,  more  or  less,  down  to  the 
present  time ;  the  defendant  and  his  grantors  passing  over  that 
part  which  is  on  plaintiff's  lands,  and  the  plaintiffs  and  their 
grantors  over  that  which  is  on  defendants. 

From  the  facts  which  have  been  thus  fully  stated,  it  seems 
to  be  clear  that  the  plaintiffs  have  a  right  of  way  across  the 
defendant's  premises,  because  : 

First.  When  the  deeds  from  Frederick  Schmidt  to  the 
grantors  of  both  parties  were  given  on  April  11,  1774,  there 
was  a  road  upon  the  ground  crossing  their  premises  from  the 
river  to  the  Kalchbergh.  The  expression  "was"  is  used, 
because  the  deeds  to  Spawn  and  Berger  and  toPaulus  Schmid 
provide  for  one,  and  that,  in  equity,  is  done  which  must  be 
done,  or  which  parties  have  agreed  should  be  done.  That 
road  thus  established  and  used,  as  it  must  have  been  by  both 
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Spawn  and  Berger  and  Paulus  Schmidt,  to  pass  from  the  river 
to  the  Kalchbergh,  was  an  appurtenant  to  the  property  con- 
veyed by  Frederick  Schmidt,  and  passed  to  the  grantees  therein 
under  the  clause  which  conveys  "  ways,  passages,  easements," 
«fec.,  &c.,  to  the  premises  belonging  "or  in  anywise  appertain- 
ing or  therewith  used,  held,  occupied  or  enjoyed,  or  reputed, 
deemed  or  esteemed  as  part,  parcel  or  member  thereof  ;  "  and 
even  without  this  clause,  the  right  to  use  the  way  would  have 
passed  as  an  appurtenant  to  the  property  conveyed  (Ilutteineier 
agt.  Albro,  18  N~.  I7'.,  48  ;  Lansing  agt.  Wiswall,  5  Denio, 
213).  It  is  true  that  the  reservation  in  words  is  for  the  bene- 
fit of  Spawn  and  Berger  only,  but  Schmidt,  as  the  owner  of 
the  land,  had  also  the  right  to  use  it,  and  as  that  part  of  the 
road  which  was  on  his  (Schmid's)  land  joined  on  that  which 
crossed  Spawn  and  Berger's  premises,  to  use  which  he  had 
the  right,  and  as  thereby  a  continuous  road  was  made,  it  is 
apparent  that  the  whole  way  was  used,  as  it  was  clearly 
intended  to  be,  as  an  appurtenance,  and  therefore  passed  by 
Frederick  Schmid's  conveyances. 

Second.  The  reservation  of  a  right  of  way  to  Spawn  and 
Berger  was  an  easement  in  their  favor.  The  fee  of  the  land 
of  the  road  was  conveyed  to  the  grantors  of  the  parties  to 
this  action  Each  parcel  bore  half  of  the  burden  of  the  road, 
and  if  it  was  located  more  on  one  than  on  the  other,  compen- 
sation was  made  in  land.  It  is  hardly  worth  while  to  argue 
the  proposition,  that  where  a  road  is  laid  upon  the  line  of 
lands  of  A  and  B  for  the  benefit  of  C,  the  owners  of  the 
adjacent  properties,  each  furnishing  one-half  of  the  road, 
could  use  such  road  as  owners  in  common  thereof.  And  what 
is  true  as  to  the  rights  of  such  owners  in  the  supposed  case,  is 
also  true  of  those  of  the  parties  to  this  action.  The  road  is 
taken  from  the  land  of  each  just  as  much  so  as  if  it  was  so 
located  that  the  division  line  between  their  lands  was  the 
center  of  the  road,  for  the  excess  of  land  taken  from  the  one 
for  the  road,  if  there  be  any,  has  been  compensated  for  in 
land  taken  from  the  other.  This  arrangement  and  location 
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gives  to  them  a  joint  right  of  use  as  tenants  in  common  of 
the  property,  a  right  exercised  by  both  for  a  period  of  more 
than  fifty  years,  and  which  use  is  highly  important,  not  only 
to  show  that  the  construction  given  by  the  court  to  the  deed 
was  identical  with  that  given  to  it  by  the  parties  from  the 
earliest  recollections  of  living  witnesses,  but  also  to  establish 
a  way  by  use. 

Third.  The  right  of  way  would  also  pass  as  an  appurtenant 
to  the  property  conveyed  to  the  grantors  of  both  parties,  not 
only  because  it  was  a  way  established  by  grants  made  to 
Spawn  and  Berger  and  to  Paulus  Schmidt  in  1762  as  stated  in 
proposition  one,  but  also  because  the  conveyances  to  the 
grantors  of  the  parties  to  this  suit  locate  a  road  upon  the 
ground  the  burden  of  which  the  properties  equally  sustained. 
That,  in  equity,  as  before  stated,  which  must  be  done««  done. 
Would  it  be  seriously  argued,  that  if  a  road  on  the  line  of  the 
two  properties,  and  taken  one-half  from  each,  had  existed 
when  Frederick  Schmid  conveyed  to  the  predecessor  of 
these  parties^  that  each  would  not  have  the  right  to  its  use 
under  the  clause  which  grants  the  use  not  only  of  all  ways 
"  appertaining  "  to  the  property,  but  of  all  "  used,  held,  occu- 
pied or  enjoyed,  or  reputed,  deemed  or  esteemed  as  part  and 
parcel,  or  member  thereof  ?  "  The  concession,  which  must  be 
made  in  answer  to  the  question  necessarily  concedes  the  case. 
In  equity,  and  this  is  an  equitable  action,  the  deeds  must  be 
construed  as  if  that  had  been  done  which  the  deeds  provide 
for.  We  are  to  assume  that  the  road,  which  the  deeds  order, 
was  laid.  It  is  to  be  regarded  as  one  taken  from  both  prop- 
erties equally,  and  so  located  as  to  be  of  the  greatest  conven- 
ience to  both.  Not  only  was  it  a  convenience,  but  the  loca- 
tion of  the  properties  shows  it  was  a  necessity  to  both.  It  is 
true  that  to  Spawn  and  Berger  was  reserved  the  right  to  use  it, 
but  such  right  is  not  declared  to  be  exclusive,  on  the  contrary 
to  the  grantees  in  the  deeds,  in  which  such  reservation  was 
made,  was  given  the  fee  of  the  land,  each  sustaining  half 
the  burden  of  the  road,  and  then,  as  if  placing  its  fee  in  both 
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was  not  sufficient  to  secure  its  joint  use,  and  in  order  to  free 
the  case  from  all  question  and  doubt,  each  deed  provides  for 
the  use  by  the  grantee  therein  named  of  all  roads,  ways  and 
easements,  in  language  so  full  and  copious  that  nothing  can  be 
added.  If,  when  the  deeds  are  to  be  read  as  if  the  way  which 
they  provide  for  was  constructed  at  the  time  of  their  execution, 
and  so  they  must  be  read  under  the  well-known  equitable 
maxim  referred  to,  a  right  of  way  does  not  pass  to  the  gran- 
tees of  each  deed,  their  heirs,  and  assigns,  then  language  is 
powerless  to  express  thought. 

Having  reached  the  conclusion  that  a  right  of  way  exists  in 
favor  of  the  plaintiffs  by  grant,  it  is  scarcely  necessary  to 
pursue  the  discussion  of  other  questions.  It  is  sufficient  to 
say  that  such  right  could  not  be  lost  by  mere  non-user  (Jewett 
agt.  Jewett,  16  Barbour,  150,  157 ;  White  agt.  Crawford,  10 
Massachusetts,  183  ;  Arnold  &gt.  Stevens,  24  Pickering,  106  ; 
Smyles  agt.  Hastings,  22  N.  Y.,  217,  224 ;  Pope  agt. 
O'llarra,  48  N.  Y.,  446,  452).  Neither  could  it  be  sur- 
rendered by  verbal  declarations  and  loose  conversations,  for  an 
interest  in  land  created  by  deed  cannot  thus  be  extinguished. 

The  attempt  will  not  be  made  to  discuss  fully  the  question 
of  a  way  by  user.  The  evidence  shows  such  use  for  a  period 
of  more  than  fifty  years.  The  defendant  and  his  grantors, 
during  that  period,  have  used  the  way  where  it  passes  over 
plaintiffs'  lands,  and  the  plaintiffs  and  their  grantors  have 
used  it  over  the  lands  of  the  defendant  for  an  equal  period. 
Mere  words  of  defendant  would  not  amount  to  acts  inter- 
rupting the  use  (Miller  agt.  Garlock,  8  harbour,  153 ;  Rob- 
inson agt.  Phillips,  56  N.  Y.,  634).  Thus  used  it  became  a 
way  by  prescription. 

The  result  of  my  examination  is  that  plaintiffs  are  entitled 
to  judgment  as  asked  for  in  the  complaint. 

'   VOL.   LIX         2 
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COUKT  OF  APPEALS. 

EDWARD  NIDIG,  plaintiff  and  respondent,  agt.  THE  NATIONAL 
CITY  BANK  OF  BROOKLYN. 

Duty  and  negligence  of  collecting  agent. 

An  out  of  town  note  or  draft  deposited  with  a  bank  for  collection  may  be 
sent  by  mail  to  the  bank  on  which  it  is  drawn  or  made  payable,  pro- 
vided that  be  the  ordinary  method  of  transacting  such  business.  Such 
first-mentioned  bank  is  authorized  to  surrender  the  note  given  for  col- 
lection to  the  bank  upon  which  it  was  drawn  on  receiving  its  draft  for 
the  amount. 

In  an  action  against  a  bank  for  negligence,  while  acting  as  a  collection 
agent,  it  is  incumbent  on  the  plaintiff  to  prove  in  what  respect  the 
defendant  has  been  negligent.  So  long  as  the  collecting  agent  has  pur- 
sued the  ordinary  and  reasonable  methods  of  making  the  collection,  it 
is  free  from  fault.  What  is  siifficient  evidence  of  agency  considered. 
The  effect  of  not  presenting  a  note  or  check  payable  at  the  particular 
place  where  it  is  payable  discussed  and  explained.  Payment  made  by 
check  or  note,  when  inoperative  if  such  check  or  note  be  dishonored. 
Effect  of  failure  of  the  bank  pending  the  collection.  Insolvency  must 
be  proved  and  will  not  be  presumed. 

Decided  February  24,  1880. 

THE  plaintiff  sued  the  defendant,  in  the  city  court  of 
Brooklyn,  to  recover  $1,009.90,  damages,  for  gross  negligence 
in  and  about  the  collection  of  a  promissory  note  for  that 
amount. 

The  defendant,  in  answer  to  the  complaint,  alleged  that  the 
promissory  note  was  delivered  to  the  defendant  as  a  banking 
institution  for  the  purpose  of  having  the  defendant  send  the 
same  through  the  mail  to  the  Bank  of  Lowville,  at  Lowville, 
in  the  state  of  New  York,  where  the  said  promissory  note 
was  made  payable  ;  that  said  promissory  note  was  so  delivered 
to  the  defendant  on  about  the  21st  day  of  December,  1877, 
and  that  the  defendant  forwarded  the  same  by  mail  to  the  said 
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Bank  of  Lowville  on  the  said  21st  day  of  December,  187T, 
and  that  the  defendant,  on  the  29th  day  of  December,  1877, 
received  by  mail,  from  the  Said  Bank  of  Lowville,  a  draft  in 
the  words  and  figures  following  on  account  of  said  promis- 
sory note : 

"\Tow7  "Y"i-kvlr  5  UnJlbd  States  two  cent ) 

)IK-  I        stamp,  canceled.       ) 

BANK  OF  LOWVILLE,  LEWIS  COUNTY,  i 

$1,008.65.  LOWVILLE,  December  28,  1877.  j 

German  American  Bank,  New  York,  pay  to  the  order  of 
A.  A.  Rowe,  cashier,  ten  hundred  and  eight  T6/T  dollars. 
No.  13460.  E.  II.  BUSH, 

Cashier. 

That  the  said  draft  was  received  by  defendant  on  Saturday 
afternoon,  December  29,  1877,  after  3  o'clock ;  that  the 
defendant  sent  the  said  draft  with  its  other  exchanges  in  the 
usual  course  of  its  business,  to  the  clearing-house  in  the  city 
of  New  York,  on  Monday  morning,  December  31,  1877, 
and  that  it  was  returned  to  the  defendant  through  its  clearing- 
house agent  in  the  usual  course  of  its  business  on  the  2d  day 
of  January,  A.  D.  1878,  with  a  ticket  attached  on  which  were 
printed  the  words  "  not  good  ; "  that  the  defendant  immedi- 
ately gave  notice  of  the  non-payment  of  said  draft  to  the 
plaintiff,  and  that  thereupon  the  plaintiff  gave  to  the  defend- 
ant his  check  for  $1,008.65  to  counter-balance  the  credit  for 
that  amount  which  the  defendant,  on  the  29th  day  of  Decem- 
ber, 1877,  on  the  receipt  by  mail  of  said  draft,  had  given  to 
the  plaintiff. 

The  trial  judge  held  that  there  was  no  positive  proof  of 
actual  negligence  on  the  part  of  the  defendant,  and  that  none 
could  be  inferred  from  the  evidence,  and  thereupon  dismissed 
the  complaint,  with  costs. 

The  plaintiff  appealed  to  the  general  term  where  the  judg- 
ment of  nonsuit  was  reversed  and  a  new  trial  ordered. 

The  defendant,  thereupon,  appealed  to  the  court  of  appeals. 
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W.  II.  Ifollis,  for  defendant  and  appellant. 
Blumensteil  &  Ascher,  for  plaintiff  and  respondent. 

RAPALLO,  J. —  The  note,  which  was  placed  by  the  plaintiff 
in  the  hands  of»the  defendant  for  collection,  was  payable  at 
the  Bank  of  Lowville,  and  it  was,  consequently,  the  duty  of 
the  defendant  to  present  it  to  that  bank  for  payment.  The 
first  question  which  arises  in  the  case  is,  whether  the  defendant 
was  guilty  of  any  negligence  in  the  manner  of  presentment, 
from  which  the  plaintiff  sustained  damage.  It  must  be  borne 
in  mind  that  there  were  no  indorsers  on  the  note,  and  that  all 
that  was  to  be  done  was  to  demand  payment.  The  defendant, 
instead  of  sending  the  note  to  an  agent  or  correspondent  at 
Lowville  for  presentment,  sent  it  by  mail  directly  to  the  bank 
where  it  was  payable.  This  appears  to  be  an  ordinary  method 
of  transacting  such  business,  and  the  defendant  was  bound 
only  to  adopt  the  ordinary  mode.  It  is  sanctioned  in  England 
in  the  cases  of  Heywood  agt.  Pickering  (9  L.  It.  Q.  B. ,  428) ; 
Prideaux  agt.  Cuttle  (L.  R.,  4  Q.  B.,  461) ;  Bailey  agt. 
Bodenham  (16  C.  B.  N.  S.y  295);  Hare  agt.  Huntley  (10  C. 
B.  N.  /£,  65) ;  and  in  this  state  in  Shepsey  agt.  Bowery 
National  Bank  (59  N.  Y.,  485).  But,  however  this  may  be, 
no  injury  appears  to  have  resulted  from  this  mode  of  present- 
ment, for  the  note  reached  the  bank  on  the  twenty- seventh  of 
December,  the  day  it  was  due,  and  the  bank  recognized  the 
presentment  by  remitting  a  draft  in  payment.  The  loss 
occurred  through  the  subsequent  failure  of  the  bank,  and  the 
consequent  non-payment  of  this  draft.  The  same  result 
ensued  which  would  have  taken  place  if  the  defendant  had 
sent  the  note  to  a  third  party  as  sub-agent  fo.p  collection. 
Such  sub-agent  would  have  been  authorized,  under  the  circum- 
stances of  the  case,  to  surrender  the  note  to  the  bank  on 
receiving  its  draft  on  New  York,  because  the  proceeds  were 
not  to  be  used  in  Lowville  but  to  be  transmitted  to  the  defend- 
ant in  New  York  or  Brooklyn.  There  is  no  proof  in  the  case 
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that  if  the  note  had  been  presented  by  a  third  party  at  the 
counter  of  the  bank  at  Lowville  it  would  have  been  paid  in 
cash,  but  assuming  that  it  would,  it  would  have  been  the  duty 
of  the  agent  to  transmit  the  funds  to  the  defendant,  and  a 
proper  method  of  doing  this  would  have  been  to  purchase  a 
draft  on  New  York.  There  being  nothing  in  the  case  to  show 
that  the  Bank  of  Lowville  was  not  in  good  credit  at  the  time, 
the  sub-agent  would  have  been  authorized  to  purchase  its 
draft  with  the  proceeds  of  the  note.  Instead  of  going  through 
these  useless  formalities  he  might  properly  have  taken  the 
draft  in  the  first  instance.  No  damage  was  caused,  therefore, 
by  not  employing  a  sub-agent.  Besides  it  appears  to  be  a 
usual  mode  of  transacting  such  business  to  collect  paper  pay- 
able at  a  bank  at  a  distance  in  the  manner  which  the  defend- 
ant adopted. 

The  draft  was  not  sent  forward  until  the  twenty-eighth. 
But  it  does  not  appear  that  this  was  an  unreasonable  delay, 
nor  was  it  even  shown  that  there  was  any  mail  after  business 
hours  on  the  twenty-seventh  by  which  the  draft  could  have 
been  sent.  The  bank  of  Lowville  was  entitled  to  the  whole 
of  the  business  day  of  the  twenty-seventh  within  which  to 
pay  the  note. 

Up  to  this  stage  no  negligence  on  the  part  of  the  defend- 
ant is  shown.  Then  was  there  any  shown  in  collecting  the 
draft  ?  At  what  time  the  defendant  received  the  draft,  or  what 
was  done  with  it,  appears  only  from  the  admissions  in  the 
answer,  which  show  that  the  defendant  received  the  draft  on 
Saturday,  December  twenty-ninth,  after  business  hours,  and 
sent  it  in  the  usual  course  of  business  to  the  clearing-house 
in  the  city  of  New  York  on  Monday  morning,  December  thir- 
ty-one, and  it  was  returned  to  the  defendant  through  the 
clearing-house  in  the  usual  course  of  business  on  the  second 
of  January,  not  good.  It  also  appears  that  the  defendant 
gave  immediate  notice  of  non-payment  to  the  plaintiff. 

The  allegation  of  negligence  lies  at  the  foundation  of  this 
action,  and  it  is  incumbent  upon  the  plaintiff  to  point  ofct  in 
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what  respect  the  defendant  has  been  negligent.  So  long  as  it 
has  pursued  the  ordinary  and  reasonable  methods  of  making 
the  collection,  it  is  free  from  fault;  and  we  fail  to  see  in  what 
respect  they  have  been  departed  from.  Sending  the  draft 
through  the  clearing-house  for  collection  was  the  usual  and 
proper  mode  (Turner  agt.  Bank  of  Fox  Lake,  3  Keyes,  425). 
The  plaintiff,  however,  resorts  to  another  ground  of  liability, 
and  contends  that  by  sending  the  note  to  the  Bank  of  Lowville 
the  defendant  constituted  that  bank  its  agent  to  receive  pay- 
ment of  the  note,  and  is  therefore  liable  for  the  proceeds  as 
having  been  received  by  the  Bank  of  Lowville,  the  last-named 
bank  being  deemed  to  have  received  the  proceeds  by  charg- 
ing the  amount  of  the  note  against  its  customer,  the  maker, 
and  by  this  circuitous  mode  of  reasoning  the  defendant  is 
sought  to  be  made  liable  for  the  solvency  of  the  Bank  of 
Lowville.  We  do  not  think  that  any  such  agency  was  created. 
The  note,  in  so  far  as  relates  to  its  presentment  at  the  bank, 
and  the  duties  of  the  bank  in  respect  to  it,  was  equivalent  to 
a  check  drawn  by  the  maker  upon  the  bank  where  the  note 
was  made  payable  (^Etna  Ins.  Co.  agt.  Fourth  National 
Bank,  46  N.  Y.,  88).  The  bank  owed  a  duty  to  its  customer 
to  pay  it  on  presentation,  if  in  funds.  The  defendant  used 
the  United  States  mail  as  its  messenger  to  make  the  present- 
ment, and  by  this  means  caused  it  to  be  presented  to  the  bank 
for  payment  on  the  day  when  due.  It  did  not  deposit  it 
there  for  collection.  If  there  had  been  indorsers,  it  might  be 
argued  that  the  defendant  constituted  the  Bank  of  Lowville 
its  agent  to  notify  the  indorsers  of  non-payment ;  but  even 
this  is  very  questionable,  for  it  was  held  in  a  similar  case  that 
if  the  proceeds  were  not  remitted  the  paper  should  be  deemed 
dishonored  and  notice  of  non-payment  should  be- given  by  the 
bank  which  had  sent  it  {Bailey  agt.  Brodenham,  16  C.  B. 
[2V.  /£],  288).  No  such  question  arises,  however,  in  the 
present  case,  for  there  were  no  indorsers.  The  defendant,  by 
sending  the  note  to  the  Bank  of  Lowville,  requested  it  to  pay 
it,  not  to  receive  the  proceeds.  The  object  of  sending  was  to 
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extract  money  from  the  bank  as  agent  of  the  maker  of  the 
note,  not  to  put  money  in  the  bank  as  agent  of  the  defendant, 
or  to  the  credit  of  the  defendant.  There  is  nothing  in  the 
nature  of  the  transaction  which  should  render  the  defendant 
guarantor  of  the  solvency  of  the  Bank  of  Lowville.  It  was 
recently  held  by  this  court  in  the  case  of  The  People  agt.  The 
Merchants  and  Mechanic^  Bank  of  Troy,  decided  October, 
1879,  that  by  sending  a  check  through  the  mail  to  the  bank 
on  which  it  was  drawn,  the  sender  did  not  constitute  that 
bank  its  agent  to  receive  the  proceeds ;  and  as  before  said  a 
note  payable  at  a  bank  where  the  maker  keeps  his  account  is 
equivalent  to  a  check  drawn  by  him  upon  that  bank,  except 
that  in  the  case  of  a  note  the  failure  to  present  for  payment 
does  not  discharge  the  maker.  But  as  far  as  the  question  now 
under  consideration  is  concerned,  the  effect  is  the  same.  The 
bank  on  which  the  note  is  drawn  has  nothing  to  do  but  to  pay 
the  note  if  in  funds,  and  if  not  refuse  to  pay.  If  it  pays,  it 
does  so  in  behalf  of  the  maker  and  no  relation  is  created 
between  it  and  one  who  presents  it  by  mail  different  from 
that  which  would  exist  if  presented  through  any  other  agency, 
unless  accompanied  by  a  request  to  do  some  further  act  in 
behalf  of  the  sender,  beyond  complying  with  its  duty  to  its 
own  customer.  ^ 

The  case  is  also  defective  in  respect  to  the  question  of 
damages.  It  is  by  no  means  clear  that  the  maker  of  the  note 
is  discharged.  "Where  a  note  is  payable  at  a  bank  an  entire 
failure  to  present  it  for  payment  does  not  discharge  the  maker 
(  Walcott  agt.  Van  Santvoord,  17  Johns.,  248 ;  G-reen  agt. 
Goings,  7  Barb.,  652 ;  Caldwell  agt.  Cassidy,  8  Cow.,  271). 
If  the  maker  has  not  sufficient  funds  in  the  bank,  the  omission 
to  present  it  is  of  no  consequence.  If  he  has  funds  there,  he 
can  plead  it  by  way  of  tender  and  is  relieved  from  liability 
only  for  interest  and  costs,  and  even  if  the  bank  fails  with  the 
funds  in  its  hands  this  is  no  defense  to  the  note  (Ruggles  agt. 
Patten,  8  Mass.,  480 ;  Fenton  agt.  Goudry,  13  East,  473  ; 
Turner  agt.  Hay  don,  4  Barn.  &  Cress.,  1).  The  bank  is,  in 
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such  cases,  regarded  simply  as  the  agent  or  depository  of  the 
note  or  acceptor  of  the  bill,  and  he  alone  suffers  by  its  failure, 
and  his  promise  to  pay  is  not  discharged.  In  this  respect  only 
a  note  or  bill  payable  at  bank  differs  from  a  check.  There- 
fore, if  there  had  been  no  presentment  whatever,  and  the 
bank  had  failed  with  sufficient  funds  of  the  maker  in  its 
hands  to  pay  the  note,  the  maker  was  still  liable. 

The  attempt  of  the  bank  to  pay  the  note  by  a  draft  which 
was  not  good  was  no  payment,  and  on  notice  of  the  non-pay- 
ment of  the  draft  the  plaintiff  could  have  tendered  it  back 
and  demanded  his  note,  or  could  have  sued  upon  the  note, 
even  without  giving  indemnity,  as  the  note  was  io  the  posses- 
sion of  the  maker,  having  been  returned  to  him  by  the  bank. 
The  plaintiff  could  not  even  set  up,  in  bar  of  costs  and 
interest,  that  he  had  the  money  in  the  bank ;  for  his  account 
was  short,  and  was  not  made  up  until  after  the  bank  had 
failed.  Neither  was  the  maker  misled  by  anything  that  had 
been  done,  for  the  bank  failed  on  the  same  day  that  he  received 
back  his  note  by  mail,  and  he  was  at  a  distance  and  could  have 
done  nothing  if  he  had  known  that  the  note  was  not  paid. 
There  was  no  evidence  that  the  maker  was  not  solvent,  or 
that  the  plaintiff  had  sustained  any  damage. 

On  both  grounds  we  think  the  order  appealed  from  should 
be  reversed  and  the  judgment  of  nonsuit  affirmed. 

FOLGEB  and  ANDREWS,  JJ.,  concur.  CHURCH,  Ch.  J.,  con- 
curs on  question  of  damages.  MILLER,  EARL  and  DANFORTH, 
JJ.,  dissent. 

» 

NOTE.  —  A  motion  for  a  reargument  was  subsequently  made  and  denied. 
[REP. 
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SUPREME  COUET. 

THE  ROYAL  BAKING   POWDER   COMPANY  agt.  GEORGE 
SHERRILL  et  al. 

Trade-mark — when  a  word  becomes  property  and  its  use  as  a  trade-mark 
will  be  protected. 

Where  the  case  clearly  shows  that  the  plaintiffs  and  those  through  whom 
they  claim  were  the  first  to  use  the  word  "  royal "  as  a  portion  of  their 
trade-mark  in  connection  with  flavoring  extracts,  and  have  continued 
its  use  for  a  considerable  number  of  years : 

Held,  that,  such  appropriation  of  this  word,  although  it  is  a  common  one, 
to  distinguish  an  article  produced  by  them,  and  although  it  is  only 
applied  to  one  grade  of  the  article  they  manufacture,  but  by  which  dis- 
tinctive appellation  it  has  come  to  be  known,  dealt  in,  and  used,  gives 
to  the  plaintiffs  the  right  to  its  exclusive  use  in  respect  to  such  produc- 
tion and  such  right  will  be  protected. 

Special  Term,  January,  1880. 
James  W.  Gerard,  for  plaintiff. 
C.  M.  Marsh,  for  defendant. 

VAN  YORST,  J. —  The  case  clearly  shows  that  the  plaintiffs 
and  those  through  whom  they  claim  were  the  first  to  use  the 
word  "  royal "  as  a  portion  of  their  trade-mark  in  connection 
with  flavoring  extracts ;  and  that  its  use  has  been  continued 
by  them  ever  since  the  year  1868. 

Such  appropriation  of  this  word,  although  it  is  a  common 
one,  to  distinguish  an  article  produced  by  them,  and  although 
it  is  only  applied  to  one  grade  of  the  article  they  manufacture, 
but  by  which  distinctive  appellation  it  has  come  to  be  known, 
dealt  in,  and  used,  gives  to  the  plaintiff  the  right  to  its  exclu- 
sive use  in  respect  to  such  production. 

If  the  defendant  produces  a  kindred  article  he  should  desig- 

YOL.  LIX         3 
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nate  it  by  some  other  distinctive  word  or  character,  and  not 
appropriate  to  himself  a  term  by  which  the  plaintiff's  article 
is  peculiarly  known  and  distinguished. 

Natural  justice  suggests  such  course.  The  defendants' 
article  is  put  up  in  packages  quite  similar  to  those  of  the 
plaintiff,  and  it  can  be  readily  understood  that  the  defendants' 
use  of  the  word  "  royal,"  although  followed,  as  it  is,  by  the 
term  "  standard,"  is  calculated  to  mislead  purchasers  who  call 
for  the  "  royal  "  extract. 

The  word  "  royal  "  in  regard  to  an  article  produced  by  one 
manufacturer,  when  a  similar  article  is  also  produced  by 
others,  may  get  a  reputation,  and  go  into  use  in  connection 
with  that  word.  In  such  case  the  word  itself  becomes  prop- 
erty, to  the  extent  above  indicated,  to  the  one  who  first  dis- 
tinctly appropriates  it  to  his  use.  Such  seems  to  be  the  case 
with  the  plaintiff's  article  in  connection  with  the  word  "  royal." 
Plaintiffs  ought  not  to  lose  the  advantage  of  their  appropriation 
of  this  word  through  the  action  of  others  whether  designed 
or  unintentional. 

The  fact  that  the  defendants  had  used  the  word  "  royal "  in 
connection  with  a  grade  of  mustard  made  by  them,  gives  no 
right  to  its  use  to  designate  a  flavoring  extract  after  the  plain- 
tiff had  first  distinctly  adopted  the  use  of  the  word  for  such 
other  production. 

Prior  in  time,  prior  in  right.  There  should  be  judgment 
in  favor  of  plaintiff,  restraining  the  use  by  the  defendants 
of  the  word  "  royal,"  singly  or  as  qualifying  any  other  words 
to  designate  flavoring  extracts. 
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The  People  ex  rel.  Seattle  agt.  McAdam. 


SUPKEME  COUKT. 

THE  PEOPLE  ex  rel.  MARY  A.  BEATTIE  agt.  DAVID  McADAM, 

justice,  '&c. 

Summary  proceedings  for  non-payment  of  rent  —  wTien  may  be  maintained 

by  lessor. 

The  acceptance  of  a  chattel  mortgage  postponing  the  payment  of  past 
due  installments  of  rent  upon  a  lease,  and  securing  the  payment  of  the 
subsequent  installments  of  rent  as  they  mature,  does  not  prevent  the 
lessor  from  maintaining  summary  or  other  proceedings  founded  on  a 
default  in  the  payment  of  the  subsequently  accrued  installments. 

Special  Term,  May,  1880. 

THE  relator  was  dispossessed  from  the  premises  No.  7  Wash- 
ington place,  by  Mr.  justice  Me  ADAM,  for  the  non-payment  of 
certain  installments  of  rent  secured  by  a  chattel  mortgage. 
The  justice  decided  the  rule  to  be  as  stated  in  the  head-note. 
The  adjudication  was  brought  into  the  supreme  court  for 
review  upon  certiorari.  The  respondent  moved  to  quash 
the  writ. 

Ormsby  &  Fitzpatrick,  for  relator. 
Ira  A.  Warren,  for  respondent. 

BEACH,  J.  —  The  proceedings  were  taken  on  account  of 
rent  unpaid  from  January  1  to  April  1,1880.  They  were 
not  based  upon  the  sum  accrued  prior  to  January  one.  That 
was  specifically  secured  by  the  chattel  mortgage  and  its  pay- 
ment deferred  until  1881.  All  reference  to  the  rent,  men- 
tioned here,  in  the  mortgage  is  as  follows :  The  party  of  the 
first  part  shall  well  and  truly  pay  "  such  other  or  further  sum 
or  sums  as  may  remain  due  and  unpaid  for  the  rent  of  prem- 
ises from  January  1,  1880,  to  May  1, 
1880,"  &c.,  &c. 
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The  date  in  1881  is  named  for  the  payment  of  the  first 
installment  of  the  $453.02  in  arrear,  and  has  no  connection 
with  paragraph  above  quoted.  I  am  unable  to  discover  any 
postponement  of  the  rents  in  question.  The  mortgage 
merely  secures  whatever  balance  may  remain  still  due  at  the 
end  of  the  term.  The  logical  sequence  of  any  other  conten- 
tion would  enable  the  relator  to  remain  in  possession,  without 
payment,  until  January  15,  1881,  then  to  begin  paying  at  the 
rate  of  twenty  dollars  per  month.  Such  a  variation  of  the 
written  lease  could  not  be  made,  except  by  clear  and  unam- 
biguous words.  The  writ  must  be  dismissed. 


COURT  OF  APPEALS. 

HORACE  B.  CLAFLIN  et  al.  agt.  JULIUS  BAEKE  and  Louis  BAERE. 
Appeal — order  setting  aside  attachment  not  appealable. 

An  order  setting  aside  and  vacating  an  attachment  is  not  reviewable  in 
the  court  of  appeals. 

Decided  March  2,  1880. 

THIS  was  an  appeal  from  order  of  general  term  affirming 
an  order  of  special  term,  setting  aside  and  vacating  a  warrant 
of  attachment.  The  opinion  of  BARRETT,  J.,  as  well  as  the 
affidavits  in  the  case  are  reported  in  57  Howard,  page  78. 

A.  Blumensteil,  for  defendants  and  respondents. 

1.  The  order  is  not  appealable,  the  motion  to  vacate  the 
attachment  was  founded  upon  the  insufficiency  of  the  papers 
on  which  it  was  granted.  The  court  at  special  term  and 
general  term  decided  that  the  attachment  should  be  set  aside. 
This  is  not  a  question  of  jurisdiction,  and  the  order  is  not 
appealable  (Allen  agt.  Meyer,  71  N.  Y.,  1 ;  Wallace  agt. 
Castle,  68  N.  Y.,  373 ;  Lief  die  agt.  Paton,  67  N.  Y.,  393). 
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Even  if  the  affidavits  had  been  sufficient  to  authorize  the 
granting  of  an  attachment,  the  exercise  of  that  power  is 
purely  discretionary.  The  language  of  section  635  of  the 
Code  of  Civil  Procedure  is  that  an  attachment  "  may  be 
granted,"  etc.  It  does  not  appear  but  that  the  general  term 
considered  the  whole  case,  including  the  affidavit  of  Thomas 
D.  Adams,  interposed  on  the  motion,  and  the  answering  affi- 
davit of  the  defendant.  The  order  of  the  special  term  recites 
the  reading  of  all  the  affidavits  (See  Godfrey  agt.  Godfrey, 
75  N.  I7".,  434).  It  then  became  a  mere  matter  of  discretion 
whether,  upon  all  the  facts,  the  court  was  authorized  to  set 
aside  the  attachment,  and  the  case  comes  clearly  within  the 
decision  of  Allen  agt.  Meyer  (supra). 

Samuel  Hand,  for  plaintiffs,  respondent. 

DANFORTH,  J. — The  appeal  should  be  dismissed,  the  order 
appealed  from  not  being  one  that  is  reviewable  in  this  court 
(59  N.  Y.,  313 ;  68  id.,  370  ;  71  id.,  594). 

Appeal  dismissed. 

All  concur. 


SUPREME  COURT. 

THE  FIRE  DEPARTMENT  OF  WEST  TROY  agt.  Gr.  PARISH  OGDEN 
and  EZRA  R.  VAIL. 

Foreign  insurance  companies  —  agents  of — penalty  far  not  filing  bond  —  Laws 
of  1879,  chapter  153. 

Where  the  defendants  had  issued  several  policies  of  insurance  upon  prop- 
erty located  in  West  Troy,  and  had  paid  the  two  dollars  upon  the  hun- 
dred on  premiums  received,  but  had  not  given  the  bond  required  by  the 
statute  (Laws  of  1876,  chapter  359,  which  is  amendatory  of  chapter  465  of 
Laws  of  1875),  in  an  action  to  recover  the  penalty  for  not  having  given 
the  bond  as  required  by  the  statute  : 

Ileld,  that,  by  the  act  of  the  legislature  (Laws  of  1879,    chapter  153) 
which  again  amends  the  acts  of  1875  and  1876,  the  right  to  such  penal- 
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.  ties,  when  the  premium  has  been  paid,  is  taken  away,  and  the  statute 
necessarily  includes  and  covers  the  case  of  a  suit  already  brought,  as 
well  as  that  of  one  to  be  brought. 

Where  a  penalty  has  been  imposed  by  law,  the  legislature  has  power  to 
repeal  it  entirely,  or  to  limit  the  cases  in  which  it  is  recoverable,  even 
though  an  action  has  been  brought  for  its  recovery. 

Albany  Circuit,  May,  1879. 
MOTION  for  a  new  trial  on  judge's  minutes. 
A.  J.  Colvin  and  T.  McMannus,  for  plaintiff. 
/Smith,  Fursman  &  Cowen,  opposed. 

WESTBROOK,  «/. —  By  chapter  359  of  the  Laws  of  1876. 
which  is  amendatory  of  chapter  465  of  the  Laws  of  1875, 
every  agent  of  a  fire  insurance  company,  not  incorporated 
under  the  laws  of  this  state,  must  pay  for  the  benefit  of  the 
fire  department  of  the  village  or  city  in  which  any  insurance 
shall  be  effected  upon  property  located  therein,  except  in  the 
cities  of  New  York  and  Albany,  two  dollars  upon  every  hun- 
dred dollars  premiums  received  for  such  insurance. 

The  act  further  requires  a  bond  to  be  given  by  every  agent, 
conditioned  for  a  faithful  annual  account  of  premiums  received. 
A  penalty  of  $200  is  given  for  every  policy  issued  by  an 
agent  who  has  not  given  the  bond. 

The  defendants  in  the  present  action  had  issued  several 
policies  of  insurance  upon  property  located  in  "West  Troy,  and 
had  paid  the  two  dollars  upon  the  hundred  on  premiums 
received,  but  had  not  given  the  bond  required  by  the  statute. 
It  was  held  upon  the  trial  that  the  actual  payment  of  the 
premiums  did  not  bar  the  action  (Fire  Department  of  Whites- 
boro  agt.  Thompson,  16  Hun,  474). 

A  verdict  in  favor  of  the  defendants  was,  however,  ordered, 
because,  by  chapter  153  of  Laws  of  1879,  which  again 
amends  the  acts  of  1875  and  1876  aforesaid,  it  is  provided  : 
"  But  no  action  shall  be  maintained,  or  recovery  be  had  in  any 
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court  .of  this  state,  for  or  on  account  of  any  such  offense 
heretofore  happening ;  nor  shall  any  court  have  power  or 
authority  to  render  judgment  for  or  on  account  of  any  such 
offense  heretofore  happening,  when  such  agent  shall  have  paid 
to  the  party  entitled  to  the  same  the  premium  required  to  be 
paid  by  section  one  of  this  act,  as  amended  by  section  one 
of  chapter  three  hundred  and  fifty-nine  of  the  Laws  of  eigh- 
teen hundred  and  seventy-nine." 

A  motion  is  now  made  for  a  new  trial  upon  the  judge's 
minutes,  and  it  is  claimed  that  as  the  penalties  had  been 
incurred  when  the  present  action  was  begun,  the  recent 
statute  should  be  so  construed  as  not  to  affect  an  action 
already  commenced,  and  that  as  the  right  to  the  penalties 
had  become  vested,  such  right  could  not  be  taken  away  by 
the  legislature. 

It  is  conceded  that  statutes  must  have  a  prospective  opera- 
tion only,  unless  the  intent  that  they  shall  have  a  retrospective 
effect  also  is  manifested  by  clear  words.  Cases  quite  numer- 
ous can  be  found,  and  the  learned  counsel  for  the  plaintiff 
have  cited  several,  in  which  courts  have  given  statutes  a  pro- 
spective operation.  Each  statute,  however,  must  be  construed 
by  its  own  words.  It  is  clear  that  the  act  of  1879  must  oper- 
ate retrospectively,  for  it  declares  that,  when  the  premiums 
have  been  paid,  though  no  bond  has  been  given,  that  no  court 
has  "  power  or  authority  to  render  judgment  for  or  on  account 
of  any  such  offense  heretofore  happening."  This  language 
is  as  sweeping  and  broad  as  can  be  made.  It  necessarily 
includes  and  covers  the  case  of  a  suit  already  brought,  as  well 
as  that  of  one  to  be  brought,  and  in  any  and  every  case  the 
court  is  deprived  of  jurisdiction  to  render  judgment  for  any 
"  offense  heretofore  happening"  when  the  premium  has  been 
paid.  No  other  construction  of  the  words,  as  it  seems  to  me, 
is  possible.  Actions  pending  are  not  exempted  from  the 
operation  of  the  statute,  and  such  cases  must,  therefore,  be 
affected  by  the  plain  language  used. 

There  was  no  such  vested  right  in  the  plaintiff  that  the  act 
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must  be  held  invalid  for  that  reason.  A  penalty  had  been 
imposed  by  law,  and  the  legislature  has  power  to  repeal  it 
entirely,  or  to  limit  the  cases  in  which  it  was  recoverable,  as 
it  in  fact  has  done,  even  though  an  action  has  been  brought 
for  its  recovery  (Butler  agt.  Palmer,  1  Hill,  324  ;  see  opinion 
of  judge  Cowen  on  pages  329,  330,  &c. ;  Smith  agt.  Banker, 
3  Howards  Pr.,  142  ;  Church  agt.  Rhodes,  6  Howard's  Pr. 
281). 

The  motion  for  a  new  trial  must  be  denied,  with  ten  dol- 
lars costs. 


SUPKEME  COURT. 

Louis  C.  HAUENSTEIN,  as  general  guardian  of  LOUISA  KULL,  agt. 
BARBARA  KULL,  JOHN  P.  HOLLEK  and  HENET  WOLFF. 

Pleading  —  demurrer  to  complaint —  action  by  general  guardian  on  an  admin- 
istratrix! &  bond  —  Parties  —  Presumptions. 

An  action  may  be  maintained  by  a  general  guardian  in  his  own  name  to 
recover  a  debt  due  to  his  ward. 

Where  the  decree  of  a  surrogate  directed  an  administratrix  to  pay  to  the 
plaintiff,  as  general  guardian  of  their  infants,  a  certain  sum  "  for  each 
of  said  infants,  as  the  distributive  shares,"  of  each  of  them: 

Held,  upon  demurrer  to  the  complaint,  in  an  action  brought  by  the  general 
guardian  of  one  of  the  infants  for  her  separate  share,  that  the  other 
infants  were  not  necessary  parties  to  the  suit,  and  that  a  separate  suit 
might  be  brought  for  each  share. 

When  a  public  officer  performs  a  specific  act  in  pursuance  of  a  statute, 
it  must  be  presumed  to  have  been  done  for  the  purposes  of  the  act,  and 
in  pleading  it  is  sufficient  to  aver  the  performance  of  the  act. 

Thus,  where  a  bond  given  by  an  administratrix,  was  ordered  by  the  sur- 
rogate to  be  assigned  to  the  general  guardian,  under,  -the  statute,  the 
presumption  is,  that  it  was  directed  to  be  assigned  for  the  purpose  of 
1  eing  prosecuted. 

Special  Term,  February,  1880. 
DEMURRER  to  complaint. 
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Peters  &  Lyon,  for  the  demurrer. 
Frank  <&  Weiss,  opposed. 

VAN  VORST,  J. —  The  action  is  brought  on  an  administra- 
trix's bond,  executed  by  the  defendant  Kull  as  principal,  and 
the  other  defendants  as  sureties,  to  recover  a  sum  of  money 
decreed  by  the  surrogate  of  New  York,  to  be  paid  by  the 
administratrix  to  the  plaintiff  as  general  guardian. 

The  first  ground  of  demurrer  taken  is,  that  the  plaintiff  has 
no  legal  capacity  to  sue,  he  not  being  the  real  party  in  inter- 
est, and  because  he  is  the  general  guardian,  and  not  the  guard- 
ian, ad  litem,  of  Louisa  Kull,  named  in  the  title  of  the  action. 

The  decree  of  the  surrogate  was,  that  the  administratrix 
should  pay  to  the  plaintiff,  as  general  guardian  of  the  three 
infants  named  in  the  complaint,  a  sum  of  money  for  each 
infant.  The  decree  not  having  been  complied  with,  and  the 
proper  steps  having  been  taken  to  authorize  a  suit  on  the  bond, 
it  is  clear  that  the  action  can  be  maintained  by  the  plaintiff, 
the  person  to  whom,  as  general  guardian,  the  money  was 
ordered  to  be  paid. 

Thomas  agt.  Bennett  (56  Barb.,  197)  is  a  direct  authority 
in  support  of  an  action  by  a  general  guardian,  in  his  own 
name,  to  recover  a  debt  due  to  his  ward  (See,  also,  Segelken  agt. 
Meyer,  14:  Hun,  593).  This  ground  of  demurrer  is,  there- 
fore, not  well  taken. 

Another  ground  of  demurrer  is,  that  there  is  a  defect  of 
parties  plaintiff,  through  the  omission  of  Sophia  Kull  and 
Lena  Kull,  in  whose  favor  the  decree  is  alleged  to  have  been 
made  in  part,  and  for  whose  benefit  distributive  shares  were 
directed  by  the  decree  to  be  paid  to  Louis  C.  Hauenstein,  as 
their  general  guardian. 

The  decree  directs  the  administratrix  to  pay  to  the  plaintiff, 
as  general  guardian  of  Sophia  Kull,  Louisa  Kull  and  Lena 
Kull,  a  certain  sum  "  for  each  of  said  infants,  next  of  kin,  as 
the  distributive  share  of  each  of  said  infants." 

Had  the  direction  been  to  pay  to  the  general  guardian  for 
VOL.  LIX  4 
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the  infants  jointly,  and  not  separately,  a  sum  of  money,  the 
point  would  be  well  taken,  but,  as  it  is,  the  objection  is  ground- 
less. Where  the  interests  of  legatees,  or  distributees,  have  been 
ascertained  and  fixed,  by  some  competent  proceeding,  and 
the  aliquot  share  of  each  determined,  separate  suits  may  be 
maintained  on  the  behalf  of  each  for  the  recovery  of  his  share 
( The  General  Mutual  Insurance  Co.  agt.  Benson,  5  Duer, 
168  ;  Ponce  agt.  Hathaway,  43  jBarb.,  214 ;  Hitchcock  agt. 
Linsley,  17  Hun,  556). 

Another  ground  of  objection  is,  that  the  complaint  does  not 
allege  that  the  bond  of  the  administratrix  was  assigned  by  the 
surrogate  to  the  general  guardian  "  for  the  purpose  of  being 
prosecuted." 

There  are  two  modes  prescribed  by  statute  for  the  prosecu- 
tion of  an  executor's  or  administrator's  bond,  one  by  order  of 
the  surrogate  directing  the  prosecution  immediately  after 
making  the  decree  and  the  refusal  or  omission  to  obey  it. 
The  other  by  filing  a  certificate  or  transcript  of  the  decree, 
the  issuing  of  an  execution  thereon,  and  the  assignment  of  the 
bond  on  the  return  of  the  execution  unsatisfied  (Laws  of 
1837,  chap.  460,  sees.  63,  64,  65 ;  Laws  of  1844,  chap.  104, 
sees.  2,  4). 

The  complaint  shows  clearly  enough  that  all  the  steps  pre- 
liminary to  an  assignment  have  been  taken,  and  it  also  alleges 
the  assignment. 

The  surrogate  had  power  under  the  statute  to  assign  for  the 
purposes  of  prosecution  only.  When  a  public  officer  per- 
forms a  specific  act  in  pursuance  of  a  statute,  it  must  be  pre- 
sumed to  have  been  done  for  the  purposes  of  the  act.  There 
is  no  implication  that  it  was  done  for  any  other  purpose. 
And  in  pleading  it  is  sufficient  to  aver  the  performance  of  the 
act.  If  the  bond  was  assigned  for  any  purpose  other  than 
that  mentioned  in  the  statute,  the  objection,  not  appearing 
upon  the  face  of  the  complaint,  must  be  taken  by  answer. 

The  demurrer  must  be  overruled,  with  liberty  to  the  defend- 
ants to  answer  on  payment  of  cost. 
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The  objection  that  three  separate  actions  may  be  brought, 
when  one  would  be  sufficient,  cannot  be  considered  here. 
The  right  to  bring  this  action  seems  to  me  clear.  If  other 
suits  are  brought  in  behalf  of  the  other  distributees,  and  if  it 
be  proper  to  do  so,  the  court  will  consolidate  them.  But  it  is 
not  necessary  to  pass  upon  that  question  absolutely  at  this  time. 


SUPREME  COURT. 

PRISCILLA  ALLEN  dgt.  GEORGE  "W.  ALLEN. 

Alimony  and  counsel  fee  allowed  to  wife  in  action  against  7msband  to  annul 
marriage  on  ground  of  impotency. 

Alimony  and  counsel  fee  will  be  granted  to  the  wife  in  an  action  against 
her  husband  for  divorce  to  annul  the  marriage  on  the  ground  of  his 
physical  incapacity. 

The  case  of  Bartlett  agt.  Bartlett  (Clark's  Chy.  Reps.,  p.  460)  not  followed. 

At  Chambers,  February,  1880. 

MOTION  by  plaintiff  for  alimony  pending  the  action,  and  for 
a  counsel  fee  to  prosecute  the  same. 

The  action  was  brought  by  Priscilla  Allen  against  her  hus- 
band, George  W.  Allen,  for  a  divorce  annulling  the  marriage 
contract  upon  the  ground  that  he  was  physically  incapable  of 
entering  into  the  marriage  state. 

The  complaint  alleged  the  marriage  of  the  parties  at  the 
city  of  New  York,  on  the  15th  day  of  May,  1879,  and  resi- 
dence in  this  state.  It  then  alleged  the  defendant's  physical 
incapacity  of  entering  into  the  marriage  state,  and  gave  the 
facts  thereof,  which  were  known  to  him  and  unknown  to  her, 
and  were  intentionally  and  fraudulently  concealed  from  her. 

The  complaint  then  demanded  judgment  that  the  said  mar- 
riage be  annulled  and  declared  void. 
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The  answer  admitted  the  marriage  and  residence,  and  denied 
each  and  every  other  allegation. 

The  affidavit  of  the  plaintiff,  upon  which  the  motion  was 
made,  stated  that  she  is  the  wife  of  the  defendant,  and  that 
she  commenced  the  action  to  obtain  a  divorce  from  her  mar- 
riage upon  the  ground  of  her  husband's  physical  incapacity 
of  entering  into  the  marriage  state,  and  for  his  fraud  upon  her 
in  this  respect ;  that  she  has  lived  and  resided  with  said  defend- 
ant, as  his  wife,  for  about  three  months  at  the  residence  of 
said  defendant,  at  Hastings-on-the-Hudson ;  that  she  was 
obliged  to  submit  to  his  ineffectual  embraces  until  August  1, 
1879,  when  she  was  compelled  to  leave  him;  that  defendant 
had  been  brutal  to  her,  injuring  and  hurting  her  body ;  he 
was  gruff  and  unkind  in  his  manner,  all  proceeding  from  his 
physical  incapacity  and  anger,  chagrin  and  suffering  because 
he  could  not  consummate  the  marriage  with  her.  She  then 
narrated  several  facts  in  proof  of  the  above. 

She  further  alleged  that  during  the  whole  of  their  married 
life,  he  had  only  given  her  twenty-two  dollars ;  never  had 
bought  her  any  clothing ;  never  even  paid  her  railroad  fare, 
she  was  obliged  to  live  on  her  own  means,  which  were  nearly 
gone ;  that  she  was  in  great  need  to  pay  the  expenses  of  this 
suit  and  to  prosecute  the  same ;  she  had  not  hitherto  made 
application  for  counsel  fee,  or  alimony,  because  she  thought 
she  could  finish  the  case  with  the  little  money  she  had,  and  as 
a  matter  of  pride,  but  now  she  is  compelled  to  do  so,  or  else 
give  up  the  suit  and  remain  in  her  terrible  situation. 

The  affidavit  then  alleged  facts  showing  the  means  of  the 
defendant  to  pay  $250  counsel  fee  and  seven  dollars  per  week 
alimony.  The  affidavit  further  alleged,  that  the  defendant 
claimed  he  would  win  the  suit  and  that  thus,  the  defendant 
showed,  she  would  remain  his  wife,  and  he  would  have  to 
support  her,  whether  she  lived  with  him  or  not,  as  she  could 
not  live  with  him  in  consequence  of  his  brutality. 

The  affidavit  of  George  F.  Langbein  stated  that  the  defend- 
ant and  his  counsel  were  defending  the  action  very  closely, 
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and  that  expert  medical  witnesses  would  have  to  be  called, 
which  would  be  very  expensive.  It  showed  the  proceedings 
in  the  cause  thus  far,  and  that  the  hon.  Nathaniel  Jarvis,  Jr., 
had  refused  to  dismiss  the  complaint,  upon  defendant's  motion, 
when  the  plaintiff  rested  her  testimony.  It  also  appeared 
that  there  was  a  stenographer  in  the  case  and  that  a  great  deal 
of  testimony  had  been  taken  at  great  expense. 

That  the  defendant  had  opened  his  case  and  examined  three 
physicians  who  had  testified  that  the  defendant  was  a  perfect 
man. 

The  affidavit  of  the  defendant  admitted  he  was  plaintiff's 
husband  ;  he  denied  his  physical  incapacity,  and  any  fraud  upon 
the  plaintiff ;  that  he  had  been  examined  by  three  eminent 
and  experienced  physicians  who  pronounced  him  a  perfect 
man  and  had  so  testified  before  the  referee.  That  he  had  not 
paid  his  counsel  anything,  and  whatever  sum  he  was  paid  was 
advanced  by  a  relative,  not  his  father  or  mother ;  that  he  was 
a  poor  man  and  had  no  means,  and  no  property  of  any  value, 
earned  his  living  by  laboring  in  a  quarry,  in  which  he  had  no 
interest,  and  had  given  the  plaintiff  all  his  earnings. 

"  Deponent  says  that  he  has  had  sexual  intercourse  with 
plaintiff,  and  that  she  often  refused  to  permit  him  to  have 
intercourse  with  her ;  that  he  has  said  he  would  win  this 
cause,  and  that  it  would  be  unjust  to  him  to  be  compelled  to 
furnish  means  to  this  plaintiff  to  fight  him. 

E.  T.  Lovatt,  defendant's  attorney,  made  an  affidavit  that 
from  the  evidence  already  in  the  case,  it  would  be  impossible 
for  plaintiff  to  succeed,  and  otherwise  corroborated  defendant's 
affidavit. 

E.  T.  Lovatt,  for  defendant,  in  opposition  to  the  motion, 
insisted  that  the  court  cannot  order  an  allowance  for  costs 
or  alimony,  in  the  wife's  suit  to  declare  a  marriage  null 
by  reason  of  the  husband's  physical  incapacity,  and  cited 
Barilett  agt.  Bartlett  (Clarice,  460). 
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George  F.  Langbein,  for  plaintiff,  in  support  of  the  motion, 
argued,  that  he  anticipated  the  point  made ;  that  it  was  an 
erroneous  idea.  Vice-chancellor  WHITTELSEY  once  so  decided, 
in  a  case  where  all  his  sympathies  from  the  facts,  were 
against  the  application.  The  decision  has  never  been  fol- 
lowed. Its  reasoning  was  overthrown  by  chancellor  WAL- 
WORTH  in  1845,  in  a  case  where  alimony  and  counsel  fee 
were  given  the  wife  in  an  action  for  divorce  on  the  ground  of 
the  nullity  and  illegality  of  the  marriage.  An  examination 
of  the  law  will  show  that  the  decision  in  Bartlett  agt.  Bart- 
lett  should  not  be  followed. 

Chapter  8  of  the  Revised  Statutes  (jBanks,  6th  ed.,  p.  147) 
treats  of  the  domestic  relations,  and  has  four  titles,  the  first 
is  title  1,  "  of  husband  and  wife."  This  title  has  seven 
articles,  as  follows  : 

Article  1.  Of  marriage  and  the  solemnization  and  proof 
thereof. 

Article  2.  Of  divorces,  on  the  ground  of  the  nullity  of  the 
marriage  contract. 

Article  3.  Of  divorces,  dissolving  the  marriage  contract. 

Article  4.  Of  separations  or  limited  divorces. 

Article  5.  General  provisions  applicable  to  the  last  two 
sections  (see  p.  147).  It  does  not  say  "  articles."  (The  two 
other  articles  of  this  chapter  and  title  are  not  in  point.) 

Article  2,  under  which  our  cause  of  action  comes,  runs  from 
section  35  to  50.  It  commences  : 

"  Sec.  33.  The  supreme  court  may,  by  a  sentence  of  nullity, 
declare  void  the  marriage  contract  for  either  of  the  following 
causes  existing  at  the  time  of  the  marriage  :  " 

There  are  five  subdivisions,  the  second  is  as  follows : 

"  2.  That  the  former  husband  or  wife  of  one  ^f  the  parties 
was  living,  and  that  the  marriage  with  such  former  husband 
or  wife  was  then  in  force." 

It  will  be  seen  that  under  this  subdivision  alimony  and 
counsel  fee  have  been  repeatedly  given. 

Sub.  3  is  :  "  That  one  of  the  parties  was  an  idiot  or  lunatic." 
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Sub.  4.  That  the  consent  of  one  of  the  parties  was  obtained 
by  force  or  fraud. 

Sub.  5.  That  one  of  the  parties  was  physically  incapable  of 
entering  into  the  married  state. 

Section  48  of  this  article  reads  as  follows  :  "  Suits  to  annul 
a  marriage  shall  be  by  bill  and  shall  be  conducted  in  the  same 
manner  as  other  suits  prosecuted  in  the  courts  of  equity,  and 
the  court  shall  have  the  same  power  to  award  issues,  to  decree 
costs,  and  to  enforce  its  decrees,  as  in  other  cases. " 

The  last  section  of  article  fourth  is  section  70.  Article  fifth 
is  headed  "  general  provisions,"  &c.,  and  commences  with  sec- 
tion 71,  and  reads  as  follows  :  "  If  a  married  woman  at  the 
time  of  exhibiting  a  bill  against  her  husband  under  the  pro- 
visions of  the  two  last  articles  shall  reside  in  this  state,  she 
shall  be  deemed  an  inhabitant  thereof,  although  her  husband 
may  reside  elsewhere." 

It  will  be  seen  that  this  section  expressly  mentions,  "  under 
the  provisions  of  the  last  two  articles  "  and  sections  72,  73 
and  74,  the  rest  of  the  articles  of  this  section  say  nothing 
about  it  and  clearly,  and  of  necessity,  must  refer  to  all  the 
foregoing  articles  about  "  divorces."  The  next  section,  72, 
shows  this,  in  connection  with  the  former  titles,  and  provisions 
of  the  former  articles,  it  is  as  follows  :  "  In  every  suit  brought 
either  for  a  divorce  or  for  a  separation  the  court  may  in  its 
discretion  require  the  husband  to  pay  any  sums  necessary  to 
enable  the  wife  to  carry  on  the  suit  during  its  pendency,  and 
it  may  decree  costs  against  either  party,  and  award  execution 
for  the  same  or  it  may  direct  such  costs  to  be  paid  out  of  any 
property  sequestered  or  in  the  power  of  the  court,  or  in  the 
hands  of  the  receiver." 

Now  the  heading  of  article  second  under  which  this  action 
is  brought,  is,  of  divorces  on  the  ground  of  the  nullity  of  the 
marriage  contract.  Thus  it  is  seen  that  this  action  is  an  action 
for  divorce,  and  comes  right  within  section  72  of  article  fifth. 

Section  73  does  not  repeat  the  language  of  section  71  to 
wit. :  "  under  the  provisions  of  the  last  two  articles.  " 
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Sections  73  and  74,  also  contain  many  provisions  for  carry- 
ing out  the  practical  provisions  of  article  second.  These  two 
sections  do  not  repeat  the  language  of  section  71. 

If  the  provisions  of  article  fifth  did  not  apply  to  the  pre- 
ceding four  articles,  the  court,  strickly  speaking,  would  often 
be  powerless  to  carry  out  those  provisions.  Again,  if  sections 
72,  73  and  74  of  article  5  applies  only  to  articles  3  and  4 
where  are  the  "  general  provisions  "  applicable  to  articles  1 
and  2. 

Besides,  the  glaring  injustice  of  such  a  construction  is  so 
apparent,  and  such  a  construction  is  so  much  against  all  com- 
mon sense  and  reason,  that  it  is  impossible  that  the  revisers, 
in  the  days  when  a  man  married  a  lady  he  also  married  and 
took  all  her  property,  meant  or  intended  any  such  thing. 

Thus  a  lady  would  be  de  facto  and  de  jure  married  (because 
she  would  be  called  a  wife  until  a  court  of  competent  authority 
declared  otherwise),  the  husband  would  have  all  her  property 
and  she  would  be  penniless,  and  entirely  unable  to  commence 
or  prosecute  such  a  difficult  and  expensive  suit  as  a  divorce  on 
the  ground  of  nullity,  because  of  physical  incapacity.  She 
would  be  completely  in  the  power  of  the  husband  and  the 
law,  and  without  any  remedy. 

The  revisers  never  meant  or  intended  that ;  they  do  not  say 
so  in  section  72  of  article  5,  and  it  is  not  the  true  construction 
of  the  law. 

There  is  only  one  case  where  a  construction  was  erroneously 
made  differently ;  that  was  the  case  of  Bartlett  agt.  Bartlett 
(ClwMs  6%.  Reps.,  p.  460),  decided  February,  1841,  by 
FREDERICK  WHITTELSEY,  vice  chancellor.  Only  one  volume 
was  ever  issued,  and  this  volume  is  of  reports  of  chancery  cases 
in  the  eighth  circuit  of  this  state.  In  1871  N.  G.  Moak,  Esq., 
arranged  a  "  new  edition,  with  notes,  and  references  to  subse- 
quent cases  and  authorities." 

Although  nearly  all  other  cases  in  this  volume  have  notes 
and  reference  to  subsequent  cases  and  authorities,  this  case 
has  none.  It  contains  no  points,  arguments  or  cases  cited  by 
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counsel,  which  it  was  usual  to  do,  and  report  in  those  days, 
and,  certainly  vice-chancellor  WHITTELSEY  is  no  authority  to 
follow. 

The  facts  in  the  case  were,  and  the  head-notes  so  show,  that 
the  wife  went  from  the  house  of  her  husband  to  that  of  her 
father,  and  the  father  agreed  with  the  husband,  if  he  would 
make  no  claim  for  the  value  of  his  wife's  services  he,  the 
father,  would  make  no  claim  upon  the  husband  for  her  sup- 
port, and  that  she  would  not  involve  her  husband  in  debt  by 
any  acts  of  her  own.  The  vice-chancellor  held  the  affidavits 
conclusive  in  favor  of  the  husband.  He  held,  that  as  the 
father  was  supporting  the  wife  under  this  agreement,  there 
was  no  necessity  for  calling  upon  the  husband  to  contribute 
to  this  object,  as  the  matter  had  been  arranged  between  the 
father  and  the  husband.  He  then  goes  on  to  say  that 
in  all  cases  he  has  examined,  where  alimony  or  counsel 
fees  were  given,  were  for  divorces  on  the  ground  of 
adultery,  or  for  a  separation.  He  then  says  :  "  It  will  be 
remembered  that  the  case  before  us  is  different.  The 
object  of  the  bill  here  is  not  for  a  divorce,  or  separation, 
but  for  a  decree  of  nullity  of  the  marriage  on  account  of  the 
impotency  of  the  husband.  Now  the  vice-chancellor  fell  into 
a  great  error  here,  as  we  have  shown  that  every  action  to 
annul  a  marriage  contract  is  for  a  divorce.  Article  second 
shows  it,  whereas  the  vice-chancellor  thought  only  actions  on« 
the  ground  of  adultery  or  for  a  separation  were  actions  for 
divorce,  and,  therefore,  actions  "  of  divorce,  on  the  ground  of 
the  nullity  of  the  marriage  contract,"  were  not  actions  for 
divorce,  and  no  alimony  or  counsel  fees  could  be  given.  The 
statute  expressly  says  they  are  actions  for  divorce ;  in  his 
opinion  he  says  they  are  not,  and  upon  this  error  and  false  and 
erroneous  reasoning  he  made  the  decision  he  did,  which  has 
never  been  followed  in  any  case.  Again  he  says  :  "  The  bill  in 
this  case  is  filed  neither  for  a  divorce  or  separation  under 
articles  3  or  4,  but  for  annulling  the  marriage  contract  under 
article  2."  "We  see  how  erroneous  this  opinion  is ;  the  bill 
VOL.  LIX  5 
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was  filed  for  a  divorce  to  annul  the  marriage  contract  under 
article  2,  to  which  all  the  sections  of  article  5  apply,  except 
the  first  section  which  it  expressly  says  is  only  applicable  to 
articles  3  and  4  and  not  to  article  2.  All  the  way  through 
his  opinion  he  seems  to  think  a  suit  to  annul  the  marriage  is 
not  an  action  for  divorce,  but  something  separate  and  distinct 
by  itself.  Then  he  says  that  the  legislature  has  given  no 
express  direction  to  the  contrary,  but  that  at  least  it  is  implied, 
that  is,  that  he  implies  it,  because  he  thinks  such  an  action  k 
not  an  action  for  a  divorce,  but  solely  to  annul  a  marriage  con- 
tract. He  then  goes  on  to  reason  about  the  matter.  That 'in 
actions  for  cruelty  or  adultery  the  wife  could  not  remain  with 
her  husband  without  danger  to  her  personal  security  or  viola- 
tion of  her  purity  of  principle,  ergo,  in  an  action  for  impo- 
tency  she  could  !  And  as  he  has  all  the  property  of  the  wife, 
unless  he  was  made  to  contribute,  the  wife  would  be  remediless 
under  the  most  grievous  wrong.  (In  an  action  for  impotency, 
therefore,  she  would  not ! )  He  says  :  "  This  case  is  entirely 
different,  and  proceeds  upon  the  ground  that  there  never  was 
any  marriage  in  law,  and  asks  the  court  to  declare  it  null." 
The  vice-chancellor  is  in  great  error  there.  The  action  does 
proceed  upon  the  ground  that  there  was  a  marriage,  this  is  the 
very  first  paragraph  in  the  complaint,  and  it  proceeds  upon 
the  ground  that  it  was  legal,  but  asks  the  court  to  divorce  it, 
'to  set  it  aside,  to  annul  it,  on  the  ground  of  the  impotence 
and  physical  incapacity. 

The  rest  of  his  remarks  are  hardly  worth  answering.  He 
sees  no  reason  why  the  woman  cannot  live  safely  with  the  man 
she  has  wedded.  The  impotency  was  the  man's  misfortune, 
not  his  fault.  (In  our  case  it  was  his  fault,  the  effects  of  mas- 
turbation.) No  error  of  temper  or  conduct  iij-him ;  the  wife 
could  get  some  friend  to  aid  her  to  procure  the  contract  to  be 
declared  null.  He  can  find  no  reason  "  at  least  in  this  stage 
of  the  suit,  and  no  sympathy  to  stretch  a  doubtful  authority, 
if  there  were  any."  In  this  language  he  ends  this  remarkable 
opinion.  Now,  in  our  case,  there  is  every  sympathy  to  stretch 
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a  doubtful  authority  as  Mr.  Jarvis,  the  referee,  can  tell  the 
court,  and  as  the  evidence  shows. 

The  case  of  North  agt.  North  (1  Barb.  Chy.,  p.  241), 
decided  by  chancellor  WAL  WORTH  in  1845,  after  this  case  of 
Bartlett  agt.  Bartlett,  disposes  entirely  of  the  erroneous  rea- 
soning of  vice-chancellor  WHITTELSET,  and  shows  by 
authority,  and  decides  that  in  an  action  under  article  2  to 
annul  a  marriage  contract,  alimony  and  counsel  fee  can  and  is 
given  by  the  court  to  the  wife. 

The  chancellor  says,  at  page  243,  that  where  the  marriage 
is  admitted  (as  in  our  case)  the  presumption  is  that  it  was 
legal,  until  the  contrary  shall  have  been  established  by  the 
proofs  in  the  case.  He  says  it  is  a  mistake  to  suppose  that 
the  allowance  for  ad  interim  alimony,  and  for  the  expenses  of 
the  suit,  is  confined  to  cases  in  which  both  parties  admit  the 
original  marriage  to  have  been  legal ;  that  the  practice  is  other- 
wise where  the  marriage  is  admitted  as  a  fact,  or  is  admitted 
that  they  were  in  fact  married,  but  which  marriage  is  alleged 
to  have  been  illegal  and  void.  In  such  a  case  she  is  entitled  to 
alimony  and  counsel  fees  until  the  facts  upon  which  the  sup- 
posed illegality  or  invalidity  of  the  marriage  depends  are 
decided  to  be  true  or  false  by  the  proofs. 

Chancellor  WAL  WORTH  says,  at  page  244,  that  "  by  referring 
to  the  reviser's  notes  it  will  be  seen  that  the  allowance  does 
not  depend  wholly  upon  the  statute,  but  upon  the  practice  of 
the  court,  as  it  previously  existed "  (and  see  Brinkley  agt. 
Brinkley,  50  N.  Y.,  184),  wherein  the  court  of  appeals 
decided  that  the  supreme  court  had  inherent  power  to  grant 
allowance  for  wife's  support  pending  the  suit.  He  then  con- 
tinues :  "  And  even  subsequently  to  that  statute,  this  court  has 
continued  to  allow  ad  interim  alimony  in  matrimonial  cases, 
in  the  same  manner  as  before.  Ayliffe  says,  a  husband,  regu- 
larly speaking,  is  bound  to  allow  his  wife  alimony  pending  the 
suit,  whatever  the  cause  may  be.  Poynter  also  lays  down  the 
rule  generally,  that  in  all  suits  of  divorce,  or  suits  for  the 
restitution  of  conjugal  rights,  or  in  suits  of  nullity,  if  the 
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nullity  be  promoted  by  the  husband  as  soon  as  the  court  is 
judicially  informed  that  a  fact  of  marriage  has  taken  place,  it 
is  competent  for  the  wife  to  apply  for  alimony  pending  the 
suit  (See,  also,  1  Ought  Ordo  Judic,  306,  tit.  206).".  The 
learned  chancellor  then  cites  some  cases  where  the  wife 
received  alimony  and  counsel  fee  in  actions  to  annul  the 
marriage  contract,  none  of  which  it  seems  vice-chancellor 
WHITTELSEY  could  find. 

As  the  supreme  court,  both  before  and  since  the  Revised 
Statutes,  makes  equitable  provisions,  and  in  so  doing  has  been 
guided  by  the  decision  of  the  ecclesiastical  courts  of  England 
in  similar  cases  (Mix  agt.  Mix,  1  John.  Ch.,  110;  Denton 
agt.  Denton,  1  John.  Oh.,  364 ;  Lewis  agt.  Lewis,  3  John. 
Ch.,  519  ;  Wood  agt.  Wood,  2  Paige,  114 ;  North  agt.  North, 
1  Barb.  Ch.,  244),  it  is  important  to  see  what  those  decisions 
are. 

Sir.  ROBERT  PHILLIMORE,  in  Reynolds  agt.  Reynolds  (Law 
J.  Reps.  \_N.  S.,~]  vol.  45, p.  89),  says  :  "A  marriage  sought  to  be 
set  aside  on  the  ground  of  impotence  is  not  void,  but  voidable." 

In  M.  agt.  C.  (41  Law  J.  \_N.  S.,~\  p.  40),  lord  PENZANCE 
made  the  wife  pay  to  her  husband  the  costs  of  her  unsuccess- 
ful suit  out  of  her  separate  income.  It  was  a  case  of  physi- 
cal incapacity,  and  she  failed  to  sustain  the  charges. 

The  rule  is  thus  stated  in  Shelf ord :  "  After  proof  of  a 
marriage  in  fact,  alimony,  pending  the  suit,  will  be  allotted, 
whether  it  be  commenced  by  or  against  the  husband  not  only 
in  cases  of  impotency,  but  in  all  cases  of  nullity  of  the  mar- 
riage and  in  suits  of  restitution  of  conjugal  rights,  or  for 
divorce  by  reason  of  adultery  or  cruelty  "  (Shelf ord's  Practi- 
cal Treatise  on  Marriage  and  Divorce,  Law  Library  [New 
Series],  vol.  17,  p.  347  [587],  citing  JBaiw&gt.  Bain,  2 
Addains,  253 ;  Smyth  agt.  Smyth,  2  Addams  p.  254 ;  Wil- 
son agt.  Wilson,  2  Hogg.  Cons.  R.,  204 ;  Bird  agt.  Bird,  1 
Lee,  209). 

Shelf  ord  (above)  is  cited  in  full  and  approved  by  the  court 
in  the  case  of  Frith  agt.  Frith  (18  Geo.  Reps.,  at  p.  275), 
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where,  after  extracting  the  above  statement,  the  court  says : 
"  And  this  statement  of  the  rule  seems  to  be  well  supported 
by  decided  cases,  I  refer  particularly  to  Portsmouth  agt. 
Portsmouth  (3  Ad.,  63)  and  Bird  agt.  Bird  (1  Lee,  209). 
According  to  this  last  case  this  court,  in  Roseberry  agt.  Rose- 
berry,  went  too  far  in  permitting  the  husband  to  object  to  the 
payment  of  the  alimony  that  the  marriage,  though  a  marriage 
de  facto  was  not  one  dejure." 

Roseberry  agt.  Roseberry  (17  Geo.  Reps.,  p.  139)  was  a 
suit  by  the  wife  to  annul  the  marriage.  She  made  application 
for  alimony,  the  husband  answered,  that  though  married  in 
fact  the  marriage  was  void  in  law ;  alimony  was  allowed. 
The  general  term  reversed  ;  the  same  court  in  Frith  agt. 
Frith  reversed  this  decision,  thus  holding  that  the  wife  could 
have  alimony  in  her  suit  to  annul  the  marriage.  In  Bird 
agt.  Bird  (Lee's  Ecc.  Reps.,  vol.  1,  at  pages  210,  211),  Dr. 
Hay,  one  of  the  counsel  for  the  wife  says  :  "  It  is  sufficient 
for  us  to  show  a  marriage  de  facto;  if  a  woman  brings  a  suit 
for  irnpotency  against  her  husband,  she  is  to  have  alimony, 
and  costs  during  the  suit,"  and  that  is  a  much  stronger  case 
than  this,  for  there  the  woman  who  prays  the  alimony  and 
costs,  affirms  the  marriage  was  null  ab  initio,  whereas  in  this 
case  the  man  affirms  and  the  wife  denies  it  (according  to  this 
there  is  such  a  rule  in  the  English  court,  unless  Dr.  Hays  has 
made  a  deliberate  misstatement). 

Dr.  Pinfold,  the  opposing  counsel,  admitted  that  "  to  enti- 
tle to  alimony  and  costs  there  must  be  a  marriage  proved  and 
confessed."  Sir  GEORGE  LEE,  the  judge  said  :  "  The  man, 
by  his  suit,  admitted  that  he  was  married  to  her  de  facto,  and 
it  was  alleged,  and  not  denied,  that  he  had  lived  with  her,  as 
his  wife,  for  many  years,"  so  in  the  wife's  suit  she  admits  the 
marriage  and  living  with  her  husband. 

Phillimore  adds,  in  a  note  to  this  case,  at  page  211,  "I 
apprehend  that  this  decision,  which  seems  to  have  been  in  a 
case  prima  impressionis,  has  descended  to  our  times  with  the 
authority  to  which  it  is  justly  entitled.  In  all  matrimonial 


38  NEW  YORK  PRACTICE  REPORTS. 

Allen  agt.  Allen. 

causes  where  a  fact  of  marriage  is  established  and  the  par- 
ties have  not  separate  incomes,  the  husband  is  liable,  during 
the  progress  of  the  cause,  to  pay  for  the  maintenance  of  his 
wife  and  the  costs  of  the  suit.  But,  in  case  of  gross  fraud,  it 
would,  I  presume,  be  competent  for  the  judge  to  condemn  the 
asserted  wife,  in  costs,,  at  the  termination  of  the  suit. 

In  England  there  is  what  is  called  a  "  divorce  act."  By  sec- 
tion 53  of  this  act  the  ecclesiastical  courts  and  divorce  courts 
are  expressly  authorized  "  to  make  rules  and  regulations  con- 
cerning the  practice  and  procedure  under  this  act."  Under 
that  section  Kule  159  has  been  made. 

In  Jones  agt.  Jones  (before  the  full  court,  lords  PENZAXCE, 
MILLER  and  BKETT),  reported  in  volume  41,  Law  Journal, 
page  53,  at  page  55,  the  judges  say :  "  The  fifty-third  section 
authorizes  the  court  to  make  rules  and  regulations  concerning 
practice  and  procedure.  But  the  right  of  the  wife's  solicitor 
to  the  costs  of  the  hearing  is  not  a  matter  of  practice  but  one 
of  principle.  The  effect  of  holding  that  the  wife's  costs  are 
in  the  discretion  of  the  court  will  be  to  prevent  her  if  she  has 
no  separate  estate  from  bringing  her  case  to  a  hearing.  No 
proctor  or  solicitor  would  incur  the  responsibility  of  prosecut- 
ing or  defending  a  suit  for  a  wife,  if  he  is  liable  without  fault 
on  his  part  to  lose  his  costs.  He  must  take  his  instructions 
from  the  wife,  and  until  the  hearing  he  cannot  know  whether 
her  statement  is  correct."  Lord  PENZAXCE  also  writes  an  opin- 
ion explaining  these  rules  ending,  "  the  appeal,  therefore,  will 
be  dismissed,  the  wife  have  her  costs  as  to  the  question  of 
alimony  but  not  of  the  appeal  itself. 

Browning  on  Marriage  and  Divorce,  as  administered  in  the 
court  for  divorce  and  matrimonial  causes,  &c.,  London,  dedi- 
cated to  lord  PENZANCE,  contains  the  rules  and  ^gulations  for 
her  majesty's  court  for  divorce  and  matrimonial  cause  (p.  299) 
made  under  the  various  statutes  of  Victoria.  Rule  81  is  as 
follows :  "  The  wife  being  a  petitioner  in  a  cause  may  file  her 
petition  for  alimony  pending  suit  at  any  time  after  the  cita- 
tion has  been  duly  served  upon  her  husband,  or  after  order 
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by  the  judge  ordinary  to  dispense  with  such  service,  provided 
the  factum  of  marriage  between  the  parties  is  established  by 
affidavit  previously  filed."  At  page  228  of  this  book,  in  a  note, 
is  found  the  conclusive  answer  that  the  wife  can  have  alimony 
in  a  suit  for  impotency.  By  section  32  of  the  divorce  act 
upon  any  petition  for  dissolution  of  marriage  the  court  has 
the  same  power  to  make  ad  interim  orders  for  payment  of 
money,  by  way  of  alimony  or  otherwise  to  the  wife,  as  it 
would  in  a  suit  instituted  by  judicial  separation  ;  that  she  has 
not  answered  a  charge  of  adultery  does  not  affect  her  right  to 
alimony  for  she  is  presumed  to  be  innocent  until  proved 
guilty.  So,  also,  in  a  suit  of  nullity,  for  there  is  at  least  a  de 
facto  marriage  and  until  it  is  pronounced  void  she  is  presumed 
to  be  a  wife  (Bird  alias  Bell  agt.  Bird,  1  Lee,  209  ;  Miles 
agt.  Chilton,  1  Roberts,  684). 

This  court  is  vested,  by  implication,  if  it  has  not  the  express 
power,  with  those  equitable  and  incidental  powers  necessary 
to  grant  the  plaintiff  equitable  relief  by  giving  her  alimony 
and  counsel  fees. 

The  court  of  chancery  had,  and  the  supreme  court  has, 
general  power  to  adjust  remedies,  and  annex  conditions  to  the 
exercise  of  rights,  and  the  redress  of  injuries  (Story's  Eq. 
Jur.,  sees.  27,  28). 

In  Griffin  agt.  Griffin  (47  N.  Y.,  135)  alimony  and 
counsel  fees  were  granted  to  the  wife  of  an  extraordinary 
nature.  The  court  said,  page  136,  "  It  is  conceded  that  there 
is  no  statute,  in  terms,  authorizing  the  order,  and  that,  if  sus- 
tained, it  must  rest  upon  the  incidental  powers  formerly  vested 
in  the  court  of  chancery,  in  cases  of  this  description,  and  to 
which  the  supreme  court  has  succeeded."  Page  137:  "It  has 
been  the  constant  practice  of  the  court  of  chancery,  both 
before  and  since  the  Revised  Statutes,  to  make  equitable  pro- 
vision for  all  these  matters,  and  in  so  doing  it  has  been  guided 
by  the  decisions  of  the  ecclesiastical  court  of  England  in 
similar  cases." 

This  was  upon  the  ground  of  the  general  equitable  juris- 
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diction  of  the  court,  and  also  that  when  our  statutes  did  not 
confer  jurisdiction  upon  the  court  of  chancery  in  these 
actions  for  divorce,  which  by  the  English  law  are  solely  cog- 
nizable in  the  ecclesiastical  courts,  the  grant  of  the  jurisdic- 
diction  carried  with  it  by  implication,  the  incidental  powers 
which  were  indispensable  to  its  proper  exercise,  and  not  in 
conflict  with  our  statutory  regulations  on  the  same  subject 
(Perry  agt.  Perry,  2  Paige,  504,  506 ;  Devenbagh  agt. 
Devenbagh,  5  Paige,  556 ;  Griffin  agt.  Griffin,  47  N.  Y.,  at 
page  137). 

In  this  state  the  power  of  the  court  is  not  alone  confined  to 
the  statute  as  in  the  states  of  Vermont,  Rhode  Island,  Massa- 
chusetts and  North  Carolina.  Jurisdiction  in  cases  of  divorce 
was  conferred  here,  not  as  a  special  and  limited  jurisdiction, 
granted  to  a  common-law  court,  but  it  was  granted  to  a  chan- 
cery court,  and  the  court  in  administering  it  has  always  called 
to  its  aid  its  own  equity  powers  and  the  decisions  of  the  eccle- 
siastical courts  of  England  in  like  cases  (Griffin  agt.  Griffin, 
in  47  N.  Y.,  at  pages  137,  138). 

The  court  has  already  seen  what  the  decisions  of  the  eccle- 
siastical courts  of  England,  in  like  cases,  are,  that  they  have 
always  granted  alimony  in  all  matrimonial  cases.  We  have 
only  to  add  an  American  author,  Bishop  on  Marriage  and 
Divorce  (vol.  2,  sec.  402),  where  he  says,  "  The  allowance  can- 
not be  made  until  a  fact  of  marriage  has  either  been  admitted 
or  proved.  But  the  marriage  need  not  be  valid,  for  though 
void  in  law,  if  it  has  operated  practically  upon  their  property 
rights,  like  a  valid  marriage,  the  same  reason  exists  for  making 
the  temporary  provision."  At  page  403  he  continues  to  say, 
"  Even  where  the  wife  declares  that  the  marriage  was  void,  on 
principle,  though  undoubtedly  she  must  be  boi]nd  by  her  alle- 
gation, we  saw  in  the  last  section  that,  even  when  the  marriage 
is  void,  she  should  still  have  temporary  alimony.  A  fortiori, 
when  it  is  voidable,  as  for  impotence,  her  allegation  shows 
precisely  the  same  foundation  for  alimony  as  if  it  were  origin- 
ally without  defect,  namely,  that  all  her  property  has  not  only 
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practically  but  lawfully  vested  in  the  husband,  and  that  he 
has  become  entitled  to  receive  her  earnings  while  he  has 
received  them  in  fact."  Upon  this  page  is  a  note.  Mr. 
Bislwp  speaks  of  the  decision  in  Bartlett  agt.  Barilett  /  he 
says :  "  The  decision  appears  to  have  been  based  chiefly  upon 
the  statute,  yet  even  in  this  view,  there  is  certainly  room  to 
question  its  harmony  with  principles  elsewhere  established." 

The  plaintiff  and  the  defendant  are  still  husband  and  wife  ; 
they  call  each  other  so ;  the  whole  world  calls  them  so ;  the 
law  looks  upon  them  as  such ;  she  had  to  submit  to  his  impo- 
tent embraces  as  his  wife,  is  she  not  entitled  to  receive  sup- 
port pending  her  action  to  dissolve  or  sever  such  an  unnatural 
alliance  into  which  she  was  deceived  by  the  defendant  ? 

The  pleadings  admit  the  marriage,  and  in  this  case  the  wife 
comes  into  court  and  admits  the  marriage ;  she,  however, 
wishes  to  make  it  void  to  get  rid  of  an  admitted  marriage ;  to 
annul  it,  upon  grounds  she  only  discovered,  and  could  only 
discover  after  the  marriage. 

DONOHUE,  J.  granted  the  motion  and  referred  it  to  lion. 
Nathaniel  Jarvis,  Jr.  (the  referee  already  in  the  case,  to  try 
and  determine  the  issues),  to  fix  the  amount. 

An  order  was  thereupon  entered  on  the  21st  day  of  Janu- 
ary, 1880,  referring  it  to  Mr.  Jarvis  "  to  fix  the  amounts  of 
such  alimony  and  counsel  fee,  and  that  he  report  the  amounts 
so  fixed  by  him  to  this  court  forthwith." 

On  the  5th  day  of  February,  1880,  the  referee  reported  and 
fixed  the  sum  of  $250  counsel  fee,  and  five  dollars  per  week 
alimony,  which  report  was  confirmed  by  the  court. 
VOL.  LIX         6 
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K  Y.  COMMON   PLEAS. 

HATTIE  A.  H.  BLOODGOOD  agt.  MOEKIS  S.  BLOODGOOD. 

Alimony  and  counsel  fees  —  wife  not  entitled  to,  in  action  against  husband  to 
annul  marruige  for  i/npotency  —  Stipulation  to  pay  referee's  fees  will  be 
enforced. 

In  an  action  brought  by  a  wife  to  have  the  marriage  annulled  for  the  alleged 
impotency  of  the  husband,  the  court  is  not  authorized  to  make  an  order 
against  the  husband  for  alimony  to  the  wife,  pendente  lite,  or  to  provide 
funds  to  defray  the  expenses  of  the  suit.  This  is  adverse  to  Allen  agt. 
Allen,  ante,  p.  27. 

The  provisions  of  the  Revised  Statutes  as  to  requiring  the  husband  to  pay 
sums  necessary  to  carry  on  the  suit  during  its  pendency,  are  restricted 
to  cases  where  the  wife  admits  the  existence  of  a  valid  marriage  and 
seeks  a  divorce  or  separation  for  subsequent  misconduct  of  the  husband. 

Where  the  husband  is  plaintiff  and  seeks  to  annul  the  marriage,  but  the 
wife  affirms  its  validity,  she  is  entitled  to  alimony  and  counsel  fees. 

Where  the  husband  has  stipulated  to  pay  half  the  referee's  fees,  such 
stipulation  will  be  enforced. 

Special  Term,  Jtfay,  1880. 

ACTION  by  wife  to  have  marriage  annulled  for  alleged 
impotency  of  husband. 

Application  for  alimony  and  counsel  fee. 

George  R.  Ely,  for  plaintiff. 
John  E.  Hartley,  for  defendant. 

J.  F.  DALY,  J.  —  I  find  in  the  opinion  of  .the  court  of 
appeals  in  Griffin  agt.  Griffin  (47  N.  Y.,  13-i),  delivered  by 
BAPALLO,  J.,  the  very  decided  expression  of  opinion  that  the 
provisions  of  the  Revised  Statutes  as  to  requiring  the  husband 
to  pay  sums  necessary  to  carry  on  the  suit  during  its  pendency 
are  u  very  properly  restricted  to  cases  where  the  wife  admits 
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the  existence  of  a  valid  marriage,  and  seeks  a  divorce  or 
separation  for  subsequent  iriisconduct  of  the  husband.  Where 
she  denies  the  existence  of  the  marriage  she  cannot  consist- 
ently claim  that  the  defendant  is  under  any  obligation  to  pro- 
vide her  with  means  to  carry  on  her  suit  against  him  (Bartlett 
agt.  Bartlett,  Clarke's  Ch.  B.,  460;  North  agt.  North,  1 
Barb.  Ch.,  243)." 

The  case  of  Bartlett  agt.  Bartlett,  cited  with  approval  by 
the  court,  is  directly  in  point  and  is  authority  for  denying 
alimony  to  the  wife  in  her  action  to  set  aside  the  marriage  for 
the  husband's  alleged  impotency.  Where  the  husband  is 
plaintiff  and  seeks  to  annul  the  marriage  but  the  wife  affirms 
its  validity  she  is  entitled  to  alimony  and  counsel  fees  (North 
agt.  North,  cited  above}.  This  latter  case  distinguishes  actions 
by  the  wife  and  against  the  wife  to  set  aside  the  contract. 

Whatever  reason  there  may  be  for  questioning  the  sound- 
ness of  the  views  presented  in  these  cases,  it  is  idle  to  enter 
upon  such  a  discussion  in  the  face  of  the  authority  cited. 

I  understand  that  the  supreme  court  at  special  term,  in  the 
case  of  Allen  agt.  Allen,  February,  1880,  has  allowed  alimony 
and  counsel  fees  in  an  action  by  the  wife  against  the  husband 
to  annul  a  marriage  for  his  impotency.  But  this  is  clearly 
against  the  cases  in  this  state  and  I  cannot  follow  the  decision. 
The  brief  of  plaintiff's  counsel  in  that  case  shows  the  English 
practice  to  be  in  favor  of  the  allowance.  Our  practice  is 
different. 

So  far  as  alimony  and  counsel  fees  are  demanded  in  this 
motion  it  must  be  denied ;  but  the  defendant's  stipulation  to 
pay  half  the  referee's  fees  may  be  enforced  as  it  rests  upon 
his  own  engagement.  The  motion  to  compel  him  to  pay  his 
share  will  be  enforced  (Fischer  agt.  Raab,  56  How.,  218-223) 
when  proof  is  made  of  the  amount  due. 
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SUPKEME  CbUKT. 

AMELIA  KERR,   executrix,  and   WALTER  CARTER,   executor, 
&c.,  agt.  EDWARD  II.  DOUGHERTY  and  others. 

Will  —  construction  of — Legacies  —  how  far  section  6  of  the  act  of  1848  is  appli- 
cable to  bequests  to  corporations. 

The  second  clause  of  the  will  provided  :  "II.  I  give  and  bequeath  unto 
E.  H.  D.,  son  of  W.  C.  D.,  deceased,  the  sum  of  ten  thousand  dollars 
in  trust,  for  the  sole  use  and  benefit  of  his  two  daughters  "  (naming 
them),  "  to  be  given  to  them  at  such  times  and  in  such  sums  as  he  shall 
think  proper,  share  and  share  alike  If  either  of  them  die  before 
receiving  their  share,  then  the  balance  is  to  be  given  to  the  survivor: " 

Held,  that  there  is  no  such  ambiguity  or  uncertainty  as  makes  it  impossible 
to  ascertain  the  intention  of  the  testator,  nor  is  the  trust  void  as  being 
contrary  to  the  provision  of  the  statute.  There  is  no  suspension  of  the 
power  of  alienation  beyond  two  lives  in  being  under  any  circumstances. 
The  trust  terminates  as  to  one-half  of  the  legacy  upon  the  death  of  the 
first  of  the  beneficiaries,  and  as  to  the  balance,  it  terminates  upon  the 
death  of  the  survivor.  Under  no  circumstances  could  the  trustee  hold 
any  portion  of  the  legacy  after  the  death  of  the  survivor. 

The  fifth  clause  of  the  will  is  as  follows:  "V.  I  give  and  bequeath  unto 
the  directors  of  the  Union  Theological  Seminary  of  the  city  of  New 
York,  the  sum  of  ten  thousand  dollars,  to  be  invested  as  a  permanent 
fund  in  stocks  or  bonds  of  the  United  States  or  of  the  state  of  New 
York,  the  interest  of  which  shall  be  given  as  support  to  such  student 
or  students  of  said  seminary  studying  with  a  view  to  the  Christian  min- 
istry as  shall  be  selected  for  the  gift  by  the  directors  : 

Held,  that  the  objection  that  the  legacy  being  given  as  support  to  the  stu- 
dents of  the  seminary,  which  is  not  one  of  the  specified  purposes  of  the 
incorporation^  of  the  seminary,  cannot  be  maintained,  because,  if  the 
object  of  the  corporation  is  the  instruction  in  theology,  &c. ,  the  support 
of  such  students  would  seem  to  be  included  in  the  general  scope  of  the 
purposes  of  an  institution  of  that  description. 

Jleld,  also,  that  the  objection  that  this  legacy  is  void,  because  no  purposes, 
whatever,  have  been  enumerated  in  the  act  establishing  this  corporation, 
and  no  object  to  be  attained  by  the  creation  of  the  same  is  set  forth  in 
its  charter,  is  untenable,  the  "title''  of  the  act  of  incorporation  suffi- 
ciently indicates  the  purposes  and  object  to  be  attained  by  the  creation 
of  the  same.  The  net  incorporates  the  Union  Theological  Seminary. 
The  purposes  of  the  institution  are  distinctly  set  forth  in  the  title  of  the 
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act  of  incorporation,  giving  to  the  words  "  Theological  Seminary"  the 
meaning  ordinarily  applied  thereto. 

The  seventh  clause  of  the  will  is  as  follows  :  "VII.  I  give  and  bequeath 
unto  the  Presbyterian  Board  of  Home  Missions  the  sum  of  five  thousand 
dollars  :  " 

Held,  that,  a  corporation  which  is  the  successor  and  representative  of 
another  corporation  cannot  enforce  the  payment  of  a  legacy  which  the 
original  corporation  had  no  power  to  receive.  The  legacy  is,  there- 
fore, void,  for  the  reason  that  the  devise  or  bequest  was  not  executed 
at  least  two  months  before  the  death  of  the  testator,  as  provided  by  the 
act  of  1862  incorporating  the  Presbyterian  Committee  of  Home  Missions 
of  which  corporation  the  Presbyterian  Board  of  Home  Missions  is  the 
successor. 

The  eighth  clause  of  the  will  is  as  follows  :  "VIII.  I  give  and  bequeath 
unto  the  New  York  Bible  Society  the  sum  of  one  thousand  dollars  : " 

Held,  that,  as  this  corporation  was  formed  under  the  general  act  of  1848, 
this  bequest  cannot  be  sustained,  the  will  of  the  testator  having  been 
made  less  than  two  months  prior  to  his  death.  The  act  of  1860  does 
not  affect  or  restrict  the  operation  of  the  two  months'  clause  of  section 
6  of  the  act  of  1848. 

The  tenth  clause  of  the  will  is  as  follows  :  "X.  I  give  and  bequeath  unto 
the  Trustees  of  the  General  Assembly  of  the  Presbyterian  Church  of  the 
United  States  of  America,  for  the  use  of  the  fund  of  Disabled  Ministers, 
the  sum  of  five  thousand  dollars  : " 

Held,  that  a  bequest,  such  as  is  now  under  consideration,  is,  if  made  by  a 
citizen  of  Pennsylvania,  beyond  all  question  void. 

Held,  further,  that  it  appearing  that  this  bequest  being  in  contravention 
of  the  act  of  the  general  assembly  of  Pennsylvania,  passed  in  1855,  is 
void  in  Pennsylvania,  the  domicile  of  the  legatee,  it  is  consequently 
void  in  New  York,  the  domicile  of  the  testator. 

If  the  law  of  the  testator's  domicile  in  terms  forbid  bequests  for  any  par- 
ticular purpose,  or  in  any  other  way  limits  the  capacity  of  the  testator 
in  the  disposal  of  his  property  by  will,  a  gift  in  contravention  of  the 
law  of  the  testator's  domicile  would  be  void  everywhere. 

The  legacy  contained  in  the  twelfth  article  of  the  will,  of  $1,000  to  the 
Sabbath  schools  of  the  Scotch  Presbyterian  Church,  cannot  be  supported. 
There  is  no  beneficiary  named  who  has  the  power  to  take.  It  would  be 
a  great  stretch  of  construction  to  put  in  the  name  of  the  Scotch  Presby- 
terian Church  as  beneficiary,  limiting  the  use  of  that  legacy  to  the  Sab- 
bath schools. 

Where,  as  in  this  case,  the  right  of  corporations  to  take  by  devise  or 
bequest  is  restricted  by  the  law  of  their  incorporation,  and  is  thereby 
made  subject  either  to  all  the  provisions  of  law  relating  to  devises  and 
bequests,  or  subject  to  the  general  laws  of  the  state: 


46  NEW  YORK  PRACTICE  REPORTS. 

Kerr  agt.  Dougherty. 

Held,  that  the  legacies  to  the  Union  Theological  Seminary,  the  Presby- 
terian Board  of  Home  Missions,  the  New  York  City  Mission  and  Tract 
Society  and  the  Presbyterian  Hospital  are  void  by  reason  of  the  pro- 
visions of  section  6  of  the  act  of  1848,  the  will  of  the  testator  having 
been  made  less  than  two  months  prior  to  his  death. 

As  the  limitation  in  section  6  of  the  act  of  1848  still  exists,  not  having 
been  affected  or  restricted  by  the  statute  of  1860,  where  the  privileges 
of  a  corporation  are  made  expressly  subject  to  any  and  all  provisions  of 
law  (as  was  the  case  in  respect  to  the  above  corporations),  they  cannot 
be  exempted  from  the  operation  of  this  provision. 

The  direction  that  "  the  legacies  are  to  be  paid  as  soon  as  the  amounts  can 
be  collected  out  of  funds  now  invested  on  bond  and  mortgage  at  the 
city  of  Grand  Rapids,  Michigan,"  requires  that  both  the  principal  and 
interest  of  the  property,  as  fast  as  received,  should  form  the  fund  out 
of  which  the  legacies  should  be  paid. 

There  is  no  valid  objection  to  the  validity  of  the  bequest  to  the  widow 
during  her  life  of  the  net  income  of  the  estate  after  the  payment  of  the 
legacies.  The  testator  intended  to  give  to  his  widow  the  income  of  all 
the  estate  after  the  payment  of  the  legacies,  and  the  executors  named 
in  the  will  are  the  trustees  under  the  will  to  hold  the  estate  during  the 
life-time  of  the  widow  and  collect  the  income  therefrom,  and  pay  the 
same  to  her  during  her  life.  This  evident  intention  of  the  testator  can- 
not be  defeated  because  of  the  failure  of  certain  of  the  legacies  to  vest. 
There  is  no  rule  of  construction  which  imposes  such  a  penalty  because 
a  will  contains  an  invalid  legacy. 

The  eighteenth  clause  of  the  will  is  as  follows  :  "XVIII.  I  give  and 
bequeath  all  the  principal  left  of  my  estate  after  the  death  of  my  wife, 
Amelia  Kerr,  to  the  societies,  seminary  or  institutions  named  in  the 
fifth,  sixth,  seventh,  ninth  and  tenth  articles  or  bequests,  to  be  divided 
according  to  the  several  amounts  so  bequeathed  pro  rata  : " 

Held,  that,  the  above  bequests  are  subject  to  the  act  of  1860,  and  are  valid 
only  to  the  extent  of  one-half  of  the  estate  of  the  testator,  the  valid 
legacies  previously  given  being  included  in  that  one-half. 

Held,  also,  that  the  residuum  is  not  given  to  these  corporations  as  a 
class,  but  that  the  proportion  of  each  is  distinctly  specified  in  the  will, 
and  that,  if  any  of  the  bequests  are  void,  as  to  such  bequests,  the  tes- 
tator has  died  intestate  and  they  must  be  distributed  under  the  statute 
of  distribution. 

Held,  further,  that  the  bequests  in  the  fifth  article  olt'  the  will  to  the 
Union  Theological  Seminary,  and  in  the  seventh  article  thereof  to  the 
Presbyterian  Board  of  Home  Missions,  and  in  the  eighth  article  thereof 
to  the  New  York  City  Bible  Society,  and  in  the  ninth  article  thereof,  to 
the  New  York  City  Mission  and  Tract  Society,  and  in  the  tenth  article 
thereof  to  the  Trustees  of  the  General  Assembly  of  the  Presbyterian 
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Church,  «fec.,  and  in  the  twelfth  article  of  the  will  to  the  Sabbath 
School  of  the  Scotch  Presbyterian  Church,  and  in  the  thirteenth  article 
of  the  will  to  the  Presbyterian  Hospital,  are  void  and  that  the  testator 
has  died  intestate  as  to  the  sums  mentioned  in  said  void  bequests,  and 
the  same  must  be  distributed  to  his  widow  and  next  of  kin,  according 
to  the  statute  of  distribution. 

Special  Term,  May,  1878. 

ON  the  31st  day  of  December,  18T6,  Henry  A.  Kerr,  of 
the  city  of  New  York,  died,  leaving  him  surviving  his  widow, 
the  plaintiff,  Amelia  Kerr,  and  his  half-sister,  the  defendant, 
Almira  E.  Holahan,  as  his  only  heirs  at  law  and  next  of  kin. 

On  the  8th  of  December,  1876,  the  said  Henry  A.  Kerr 
duly  made  and  executed  his  last  will  and  testament,  as 
follows : 

"  I,  Henry  A.  Kerr,  considering  the  uncertainty  of  this 
mortal  life,  and  being  of  sound  mind  and  memory,  do  hereby 
make,  publish  and  declare  this  instrument  to  be  my  last  will 
and  testament. 

"  I.  My  will  is  that  all  my  just  debts  and  personal  expenses 
shall  be  paid  out  of  my  estate  by  my  executors  herein  named 
as  soon  as  practicable  after  my  decease.  The  legacies  are  to 
be  paid  as  soon  as  the  amounts  can  be  collected  out  of  funds 
now  invested  on  bond  and  mortgage  at  the  city  of  Grand 
Rapids,  Michigan. 

"  II.  I  give  and  bequeath  unto  Edward  H.  Dougherty,  son 
of  William  C.  Dougherty,  deceased,  the  sum  of  ten  thousand 
dollars  in  trust,  for  the  sole  use  and  benefit  of  his  two  daughters, 
Amelia  Kerr  and  Edda  H.  Dougherty,  to  be  given  to  them  at 
such  times  and  in  such  sums  as  he  shall  think  proper,  share  and 
share  alike.  If  either  of  them  die  before  receiving  her  share, 
then  the  balance  is  to  be  given  to  the  survivor. 

"  III.  I  give  and  bequeath  unto  Mrs.  Almira  E.  Holahan 
one  thousand  dollars,  which  sum  is  to  be  credited  to  her  on  the 
book  now  kept  by  me  of  the  house  '  Xo.  146  West  Fourth 
street,  and  deducted  from  the  amount  there  charged.' 
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"  IY.  I  give  and  bequeath  unto  Maria  Dunkin,  the  daughter 
of  Thomas  J.  and  Elizabeth  Dunkin,  One  thousand  dollars. 

"Y.  I  give  and  bequeath  to  the  directors  of  the  Union 
Theological  Seminary  of  the  City  of  New  York,  the  sum  of 
ten  thousand  dollars,  to  be  invested  as  a  permanent  fund  in 
stocks  or  bonds  of  the  United  states,  or  of  the  state  of  New 
York,  the  interest  of  which  shall  be  given  as  support  to  such 
student  or  students  of  the  said  seminary  studying  with  a  view 
to  the  Christian  ministry  as  shall  be  selected  for  the  gift  by 
the  directors. 

"  YI.  I  give  and  bequeath  unto  the  Presbyterian  Board  of 
Foreign  Missions  the  sum  of  five  thousand  dollars. 

"  YII.  I  give  and  bequeath  unto  the  Presbyterian  Board 
of  Home  Missions  the  sum  of  five  thousand  dollars. 

"  YIII.  I  give  and  bequeath  unto  the  New  York  City  Bible 
Society  the  sum  of  one  thousand  dollars. 

"  IX.  I  give  and  bequeath  unto  the  New  York  City  Mis- 
sion and  Tract  Society  the  sum  of  one  thousand  dollars. 

"  X.  I  give  and  bequeath  unto  the  Trustees  of  the  General 
Assembly  of  the  Presbyterian  Church  of  the  United  States 
of  America,  for  the  use  of  the  fund  of  disabled  ministers, 
the  sum  of  five  thousand  dollars. 

"  XI.  I  give  and  bequeath  unto  the  Board  of  Trustees  of 
the  Scotch  Presbyterian  Church,  of  which  I  am  a  member,  the 
sum  of  one  thousand  dollars  for  church  purposes. 

"  XII.  I  give  and  bequeath  unto  the  Sabbath  schools  of  the 
above  named  church  the  sum  of  one  thousand  dollars,  to  be 
divided  as  the  pastor  shall  direct. 

"  XIII.  1  give  and  bequeath  unto  the  Presbyterian  Hospital 
the  sum  of  one  thousand  dollars,  for  which  aid  and  care  is  to 
be  given  to  any  of  the  members  of  the  Scotch  Presbyterian 
Church  who  may  require  aid  in  sickness. 

"XIY.  I  give  and  bequeath  unto  my  pastor,  the  Rev. 
Samuel  M.  Hamilton,  the  sum  of  one  thousand  dollars. 

"  XI.  1  give  and  bequeath  unto  my  beloved  wife  Amelia 
Kerr,  all  the  net  income  that  may  be  derived  from  my  estate 
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after  my  decease,  and  after  the  legacies  are  paid  off  she  is  to 
receive  the  same  during  her  lifetime. 

"Also,  I  give  her  all  the  furniture,  useful  and  ornamental, 
in  the  building  No.  10  East  Ninth  street,  also  in  the  building 
No.  146  West  Fourth  street,  which  I  now  own ;  also  all  my 
personal  jewelry  and  clothing  which  I  now  own  or  may  own 
at  the  time  of  my  death. 

"  XYI.  I  hereby  appoint  Amelia  Kerr,  my  wife,  and  Walter 
Carter,  present  elder  in  the  Scotch  Presbyterian  Church,  as 
my  executrix  and  executor.  I  hereby  give  them  full  power 
and  authority  to  grant,  alien,  sell  and  convey  any  and  all  lands 
and  leasehold  estates  owned  by  me,  or  to  which  I  shall  be 
entitled,  or  in  which  I  shall  have  any  interest  at  the  time  of 
my  death,  and  to  execute,  acknowledge  and  deliver  good  and 
sufficient  conveyances  thereof,  and  apply  the  proceeds  of  such 
sales  in  conformity  to  the  provisions  of  this  my  last  will  and 
testament. 

"  XVII.  I  do  further  hereby  will  and  declare  that  the 
bequests  herein  made  to  my  said  wife,  Amelia  Kerr,  are  in 
lieu  of  all  dower  or  claim  of  dower  in  or  to  my  estate.  And 
I  do  hereby  revoke  all  former  or  other  wills  and  testaments 
at  any  time  heretofore  by  me  made,  and  I  do  hereby  declare 
this  instrument  to  be  my  last  will  and  testament. 

"  XVIII.  I  give  and  bequeath  all  the  principal  left  of  my 
estate  after  the  death  of  my  wife,  Amelia  Kerr,  to  the  socie- 
ties, seminaries  or  institutions  named  in  the  fifth,  sixth, 
seventh,  ninth  and  tenth  articles  or  bequests,  to  be  divided 
according  to  the  several  amounts  so  bequeathed,  pro  rata. 

"  In  witness  whereof  I  have  hereunto  subscribed  my  name 
and  affixed  my  seal  this  eighth  day  of  December,  eighteen 
hundred  and  seventy-six. 

[L.  s.]  "HENKY  A.  KERR." 

This  will  and  testament  was  proved  before  the  surrogate  of 
the  county  of  New   York,   February  1,  1877,  as  a  will  of 
real  and  personal  estate,  and  letters  testamentary  were  issued 
VOL.  TJX         7 
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to  the  plaintiffs,  Amelia  Kerr  and  Walter  Carter,  February  8, 
1877,  who  have  since  duly  qualified  and  taken  upon  them  the 
administration  of  the  estate. 

The  amount  of  the  estate  of  the  testator  exceeds  $500,000, 
of  whicn  over  $300,000  was  invested  at  Grand  Rapids, 
Michigan. 

The  action  is  brought  for  a  construction  of  the  will,  it 
being  claimed  by  the  defendant,  Holahan,  that  various  of  the 
legacies  are  void,  and  that  the  residuary  clause  is  in  contra- 
vention of  the  acts  of  1860  and  1848. 

George  De  Forest  Lord,  of  counsel,  for  plaintiffs. 
JB.  F.  Watson,  of  counsel,  for  defendant  Holahan. 

M.  W.  De  Forest,  for  defendants  Dougherty  and  The  Scotch 
Presbyterian  Church  of  the  City  of  New  York. 

Thatcher  M.  Adams,  for  the  Union  Theological  Seminary 
of  the  City  of  New  York,  and  the  Board  of  Foreign  Missions 
of  the  Presbyterian  Church  in  the  United  States  of  America. 

Walter  Edwards,  for  the  Presbyterian  Board  of  Home 
Missions,  and  the  Board  of  Home  Missions  of  the  Presbyte- 
rian Church  in  the  United  States  of  America,  and  The  New 
York  City  Mission  and  Tract  Society,  and  The  Trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United 
States  of  America,  and  The  Presbyterian  Board  of  Relief  for 
Disabled  Ministers  and  Widows  and  Orphans  of  Deceased 
Ministers. 

Charles  C.  Shelton,  for  Amelia  Kerr,  executrix,  and  Henry 
W.  Hinsdale,  administrator  (with  the  will  annexed). 

A.  B.  Belknap,  for  the  Presbyterian  Hospital,  in  the  city  of 
New  York. 

M.  M.  Endlong,  for  the  New  York  Bible  Society. 
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VAN  BRUNT,  J.  —  The  first  question  to  be  considered  is  as 
to  the  validity  of  the  legacy  of  $10,000  given  in  the  second 
clause  of  the  will  to  Edward  II.  Dougherty,  in  trust  for  the 
sole  use  and  benefit  of  his  two  daughters. 

It  is  claimed,  by  counsel  for  the  defendant,  Holahan,  that 
this  legacy  is  void,  because  there  is  no  trust  created  by  it 
which  a  court  of  equity  could  enforce  at  any  time ;  because 
the  last  clause,  if  either  of  them  die  before  receiving  her  share, 
then  the  balance  is  to  be  given  to  the  survivor,  is  indefinite ; 
and  because  the  trust  sought  to  be  created  is  void,  as  being 
contrary  to  the  provisions  of  the  statute  respecting  perpetuities. 

I  do  not  think  that  there  is  any  difficulty  in  determining 
what  was  the  intention  of  the  testator  in  the  second  clause  of 
his  will. 

The  testator  evidently  intended  to  place  in  the  hands  of 
Edward  II.  Dougherty  a  fund  of  $10,000,  the  income  of 
which  should  belong  to  the  two  daughters  equally,  and  that' 
they  should  be  equally  interested  in  the  principal ;  and  that 
the  trustee  should  have  the  power  at  such  times  as  he  should 
think  proper,  to  advance  to  either  of  his  said  daughters  the 
whole  principal  of  such  daughter's  one-half  of  the  legacy,  or 
any  portion  of  it,  and  in  case  either  of  the  daughters  should 
die  before  her  half  of  the  principal  had  been  advanced  to  her, 
the  balance  of  her  half  of  the  legacy  remaining  unadvanced  is 
given  absolutely  to  the  survivor. 

There  does  not  seem  to  me  to  be  any  doubt  but  that  the 
foregoing  is  a  true  interpretation  of  the  language  of  the  tes- 
tator as  contained  in  the  second  clause  of  his  will. 

There  is  no  such  ambiguity  or  uncertainty  as  makes  it 
impossible  to  ascertain  the  intention  of  the  testator. 

The  next  question  to  be  considered  is,  whether  or  not  the 
trust  is  void  as  being  contrary  to  the  provision  of  the  statute. 
I  am  unable  to  see  that  it  in  any  way  conflicts  with  the  stat- 
ute. There  is  no  suspension  of  the  power  of  alienation  beyond 
two  lives  in  being  under  any  circumstances.  The  trust  term- 
inates as  to  one-half  of  the  legacy  upon  the  death  of  the  first 
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of  the  beneficiaries,  and  as  to  the  balance,  it  terminates  upon 
the  death  of  the  survivor.  Under  no  circumstances  could  the 
trustee  hold  any  portion  of  the  legacy  after  the  death  of  the 
survivor.  The  provisions  of  the  second  clause  of  the  will  are, 
therefore,  valid. 

The  next  article  of  the  will  which  is  attacked  is  the  fifth 
clause,  which  reads  as  follows  :  "  I  give  and  bequeath  unto  the 
directors  of  the  Union  Theological  Seminary  of  the  City  of 
New  York  the  sum  of  ten  thousand  dollars,  to  be  invested  as 
a  permanent  fund  in  stocks  or  bonds  of  the  United  States  or 
of  the  state  of  New  York,  the  interest  of  which  shall  be  given 
as  support  to  such  student  or  students  of  said  seminary  study- 
ing with  a  view  to  the  Christian  ministry  as  shall  be  selected 
for  the  gift  by  the  directors." 

The  defendant,  Holahan,  claims  that  this  legacy  is  void, 
because,  by  law,  the  Union  Theological  Seminary  had  no 
chartered  rights  to  take,  by  last  will  and  testament,  and  per- 
manently invest  the  principal  and  expend  the  interest  or 
income  of  the  gift  during  all  time,  "  in  support  of  such  stu- 
dent or  students  of  said  seminary  studying  with  a  view  to  the 
Christian  ministry  as  shall  be  selected  for  the  gift  by  the 
directors,"  and  because  no  purposes  whatever  have  been 
enumerated  in  the  act  establishing  this  corporation,  and  no 
object  to  be  attained  by  the  creation  of  the  same  is  set  forth 
in  its  charter. 

The  last  objection  is  untenable.  The  "  title  "  of  the  act  of 
incorporation  sufficiently  indicates  the  purposes  and  object 
to  be  attained  by  the  creation  of  the  same.  The  act  incorpo- 
rates The  Union  Theological  Seminary ;  and  theological  semi- 
nary, I  think,  is  universally  understood  to  be  an  institution  in 
which  young  men,  desiring  to  enter  into  tlie  ministry,  are 
instructed  in  theology  ;  and  that  the  object  of  the  institution 
was  for  instruction  in  Christain  theology,  is  evidenced  by  the 
fact  that  one-half  of  its  board  of  directors  must  be  clergy- 
men—  a  name  applied  only  to  ordained  ministers  belonging 
to  some  denomination  of  Christains  —  and  also  by  the  fact 
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that  none  but  Christain  students  have  the  right  to  avail  them- 
selves of  the  benefits  of  the  institution.  The  purposes  of  the 
institution  are  distinctly  set  forth  in  the  title  of  the  act  of 
incorporation,  as  well  as  those  of  the  theological  seminary 
at  Auburn,  in  the  preamble  of  its  act  of  incorporation  giving 
to  the  words  "  theological  seminary  "  the  meaning  ordinarily 
applied  thereto,  as  above  stated. 

The  objection  that  the  legacy  being  given  as  support  to 
the  students  of  the  seminary,  which  is  not  one  of  the  speci- 
fied purposes  of  the  incorporation  of  the  seminary,  cannot  be 
maintained,  because,  if  the  object  of  the  incorporation  is  the 
instruction  in  theology,  &c.,  the  support  of  such  students 
would  seem  to  be  included  in  the  general  scope  of  the  pur- 
poses of  an  institution  of  that  description. 

The  defendant,  Holahan,  raises  the  further  objection  to  this 
legacy,  that  it  is  void  by  the  provisions  of  section  6,  of  chapter 
319,  of  the  Laws  of  1848.  This  question  being  raised  as  to 
the  validity  of  several  other  legacies,  its  consideration  will  be 
reserved  for  a  subsequent  portion  of  this  opinion. 

The  next  article  of  the  will  which  is  attacked  is  the  sixth, 
which  reads  as  follows  :  "  I  give  and  bequeath  unto  the  Pres- 
byterian Board  of  Foreign  Missions  the  sum  of  five  thousand 
dollars." 

There  seems  to  be  no  serious  objection  raised  against  the 
validity  of  this  legacy. 

The  next  article  of  the  will  which  is  attacked  is  the  seventh, 
which  reads  as  follows  :  "  I  give  and  bequeath  unto  the  Pres- 
byterian Board  of  Home  Missions  the  sum  of  five  thousand 
dollars." 

In  1862  the  legislature  of  the  state  of  New  York  passed  an 
act  incorporating  the  Presbyterian  Committee  of  Home  Mis- 
sions, giving  it  the  power  of  taking,  receiving  and  holding 
real  and  personal  estate,  and  providing  that  no  devise  or 
bequest  to  such  corporation  in  any  will  made  by  an  inhabitant 
of  the  state,  shall  be  valid  unless  made  and  executed  at  least 
two  months  before  the  death  of  the  testator  or  testatrix.  In 
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1871  the  name  of  this  corporation  was  changed  to  that  of 
"  The  Presbyterian  Board  of  Home  Missions,"  the  very  title 
used  in  the  seventh  clause  of  the  will  under  consideration. 
In  1872  the  legislature  incorporated  the  "Board  of  Home 
Missions  of  the  Presbyterian  Church  in  the  United  States  of 
America." 

The  fifth  section  of  the  act  of  incorporation  is  as  follows : 
"  The  Presbyterian  Committee  of  Home  Missions,  incorpo- 
rated under  the  laws  of  the  state,  by  an  act  passed  on  the 
eighteenth  day  of  April,  eighteen  hundred  and  sixty-two,  the 
name  of  which  was  changed  to  that  of  the  Presbyterian  Board 
of  Home  Missions,  by  an  act  passed  on  the  twentieth  of  Janu- 
ary, eighteen  hundred  and  seventy-one,  are  hereby  authorized 
to  assign,  transfer,  convey  and  deliver  unto  the  corporation 
created  by  this  act  all  the  property,  estates,  rights  of  any  and 
every  description  now  held  or  enjoyed  by  them  and  which 
may  hereafter  be  received  by  them  by  virtue  of  any  grant, 
gift,  bequest  or  device,  or  otherwise  howsoever,  which  assign- 
ment, transfer,  conveyance  and  delivery  the  corporation  estab- 
lished by  this  act  is  hereby  authorized  and  empowered  to 
accept  and  receive ;  and  the  said  corporation  hereby  created 
shall  be  and  is  hereby  declared  to  be  the  legal  successor  of  the 
said  Presbyterian  Board  of  Home  Missions,  formerly  the  Com- 
mittee of  Home  Missions,  and  shall  have,  hold  and  use  and 
enjoy  all  the  corporate  powers,  franchises  and  privileges  of 
said  corporation  last  named,  and  all  the  property,  estate  and 
rights  so  assigned,  transferred,  conveyed  and  delivered,  in  the 
same  manner,  to  the  same  extent  as  the  said  corporation  last 
named  might  have  done,  and  shall  be  entitled  to  receive,  sue 
for  and  recover  all  legacies,  devises,  bequests  and  property 
which  have  heretofore  been  or  may  hereafter  be  made  or  given 
to  the  said  corporation  last  named,  provided,  however,  and  it 
is  hereby  expressly  declared,  that  the  said  property,  estates 
and  rights  shall  be  held  upon  the  same  trusts,  and  for  the 
same  purposes  only  as  the  same  are  or  otherwise  would  be 
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held  by  the  said  Presbyterian  Board  of  Home  Missions,  form- 
erly the  Presbyterian  Committee  of  Home  Missions." 

The  fourth  section  of  the  act  authorizes  the  last-named  cor- 
poration to  receive  real  and  personal  property,  subject,  how- 
ever, to  all  the  provisions  of  law  relating  to  devises  and 
bequests  by  last  will  and  testament. 

This  last  corporation  claims  that  it  is  the  body  intended  by 
the  testator  in  the  seventh  clause  of  his  will. 

There  being  a  corporation  of  the  exact' name  mentioned  in 
the  will,  I  think  that  we  must  necessarily  find  that  such  cor- 
poration was  the  one  intended. 

Such  being  the  case,  the  legacy  is  claimed  by  the  defendant, 
the  Board  of  Home  Missions  of  the  Presbyterian  Church  in 
the  United  States  of  America,  as  the  legal  successor  of  the 
Presbyterian  Board  of  Home  Missions,  section  5  of  the  act 
expressly  declaring  that  the  Board  of  Home  Missions,  &c., 
shall  be  the  legal  successors  of  the  Presbyterian  Board  of 
Home  Missions,  and  that  it  shall  be  entitled  to  receive,  sue  for, 
and  recover  all  legacies,  devises,  bequests  and  property  which 
have  heretofore  been,  or  may  hereafter  be,  made  or  given  to 
the  said  corporation  named. 

The  language  clearly  shows  that  the  corporation  of  the 
Presbyterian  Board  of  Home  Missions,  as  a  corporation,  still 
exists,  and  that  the  legislature,  by  the  act  of  1872,  did  not  intend 
to  deprive  it  of  its  corporate  franchises,  and  that  it  was  cap- 
able of  having  bequests  made  to  it.  Such  bequest  must,  how- 
ever, necessarily  be  subject  to  the  restrictions  of  the  act  creat- 
ing that  body,  and  if  that  corporation  had  no  power  to  receive 
the  bequest,  I  can  conceive  of  no  method  by  which  another 
corporation,  as  its  successor  and  representative,  can  enforce  the 
payment  of  a  legacy  which  the  original  corporation  had  no 
power  to  receive. 

The  legacy,  therefore,  to  the  Presbyterian  Board  of  Home 
Missions,  is  void. 

The  next  article  of  the  will  which  is  attacked  is  the  eighth 
clause,  which  reads  as  follows :  "  I  give  and  bequeath  unto 


56  NEW  YORK  PRACTICE  REPORTS. 

Kerr  agt.  Dougherty. 

the  New  York  Bible  Society  the  sum  of  one  thousand  dol- 
lars." It  is  very  evident  that  the  testator  meant  in  that  clause 
of  the  will  the  New  York  Bible  Society. 

This  corporation  was  formed  under  the  general  act  of  1848, 
and  the  question  arises  as  to  whether  the  restrictions  of  the 
sixth  section  of  that  act  still  exists. 

The  case  of  Lefevre  agt.  Lefevre  (59  N.  Y.,  434),  is  refer- 
red to  as  an  authority,  by  the  counsel  for  the  Bible  Society,  to 
show  that  the  act  of  1860  repealed  so  much  of  section  6  of 
the  act  of  1848  as  was  inconsistent  therewith,  and  the  same 
case  is  also  appealed  to  by  the  counsel  for  the  defendant,  IIol- 
ahan,  as  an  authority  for  the  position  that  the  restrictions  of  sec- 
tion 6  of  the  act  of  1848  apply  to  the  New  York  Bible  Society. 

It  is  impossible  to  tell,  from  the  report  of  the  case  above 
named,  how  far  the  court  concurred  in  the  opinion  of  Mr. 
justice  FOLGEK,  but  they  must  have  concurred  in  that  portion 
of  his  opinion  which  held  that  the  statute  of  1860  did  not 
affect  or  restrict  the  operation  of  the  two  months'  clause  of 
section  6  of  the  act  of  1848. 

This  being  true,  the  bequest  to  the  New  York  Bible  Soci- 
ety cannot  be  sustained,  the  will  of  the  testator  having  been 
made  less  than  two  months  prior  to  his  death. 

The  next  article  in  the  will  which  is  attacked,  is  the  ninth 
clause,  which  reads  as  follows  :  "  I  give  and  bequeath  unto  the 
New  York  City  Mission  and  Tract  Society  the  sum  of  one 
thousand  dollars." 

This  society  was  incorporated  by  chapter  63  of  the  Laws  of 
1866.  Section  1  of  the  act  gives  it  the  power  to  take  by 
devise  real  and  personal  property  not  exceeding  $50,000  yearly 
value,  subject  to  any  provisions  of  law  in  relation  to  devises 
and  bequests  by  will. 

It  is  contended  that  this  legacy  is  wholly  void,  because  of 
the  limitations  contained  in  the  act  of  1848,  section  6. 

This  objection  will  be  considered  in  connection  witli  the 
same  objection  as  to  other  corporations. 

The  next  article  of  the  will  which  is  attacked  is  clause  tenth, 
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which  reads  as  follows :  "  I  give  and  bequeath  unto  the  Trus- 
tees of  the  General  Assembly  of  the  Presbyterian  Church  of 
the  United  States  of  America,  for  the  use  of  the  Fund  of 
Disabled  Ministers,  the  sum  of  five  thousand  dollars." 

In  view  of  the  conclusion  to  which  I  have  arrived  in  respect 
to  this  legacy,  it  is  unnecessary  to  discuss  the  question  as  to 
whether  the  defendant,  the  Trustees  of  the  General  Assembly 
of  the  Presbyterian  Church  in  the  United  States  of  America, 
or  the  defendant,  the  Presbyterian  Board  of  Relief  for  Dis- 
abled Ministers,  and  the  widows  and  orphans  of  deceased  min- 
isters, was  the  corporation  intended  to  be  named  by  the  testa- 
tor in  the  tenth  clause  of  his  will. 

Both  of  these  corporations  are  organized  under  the  laws  of 
Pennsylvania.  The  first,  under  a  special  act  of  the  general 
assembly  of  Pennsylvania,  passed  in  1T99,  and  a  supplement 
passed  in  1864.  The  latter  was  organized  under  a  general  law 
of  the  commonwealth  of  Pennsylvania,  in  1876.  In  1855, 
the  general  assembly  of  Pennsylvania  passed  an  act,  sections 
11  and  15  of  which  are  as  follows : 

"XL  No  estate,  real  or  personal,  shall  hereafter  be 
bequeathed,  devised  or  conveyed  to  any  body  politic,  or  to  any 
person  in  trust  for  religious  or  charitable  uses,  except  the 
same  be  done  by  deed  or  will,  attested  by  two  creditable  and 
at  the  time  disinterested  witnesses,  at  least  one  calendar  month 
before  the  decease  of  the  testator  or  alicnor,  and  all  disposi- 
tions of  property  contrary  hereto  shall  be  void  and  go  to  the 
residuary  legatee  or  devisee,  next  of  kin  or  heirs  according  to 
law ;  provided  that  any  disposition  of  property  within  said 
period  bona  fide  made  for  a  fair  valuable  consideration  shall 
not  be  hereby  avoided." 

"  XV.  All  dispositions  of  property  hereafter  made  to  relig- 
ious, charitable,  literary  or  scientific  uses,  and  all  incorpora- 
tions or  associations  formed  for  such  objects,  shall  be  taken  to 
have  been  made  and  formed  under  and  in  subordination  to  all 
the  duties  and  requisitions  of  this  act  as  rules  of  property  and 
laws  for  their  government." 
VOL.  LIX  8 


58  ^EW  YORK  PRACTICE  REPORTS. 

Kerr  agt.  Dougherty. 

From  the  foregoing  it  appears  that  a  bequest,  such  as  is 
now  under  consideration,  is,  if  made  by  a  citizen  of  Pennsyl- 
vania, beyond  all  question,  void. 

It  would  appear  that  it  has  become  part  of  the  public  policy 
of  that  commonwealth,  as  it  has  become  that  of  most  of  the 
other  states  of  the  Union,  to  prohibit  a  testator,  unless  the  act 
is  accompanied  with  due  deliberation,  and  unless  such  time  is 
allowed  to  elapse  as  gives  an  opportunity  to  revoke  the  same, 
if  hasty  or  ill-considered,  from  setting  aside  the  claims  of  those 
whom  he  is  leaving  behind  him,  and  who  have  a  natural  right 
to  look  to  him  for  some  provision  for  their  future  life,  and 
the  giving  of  his  fortune  to  religious  and  charitable  corpora- 
tions. It  allows  a  testator  to  make  any  disposition  of  his  prop- 
erty which  he  desires,  accompanied  with  due  deliberation,  but 
wisely  prohibits  a  disposition  which  is  so  open  to  abuse,  and 
which  is  so  frequently  made  under  conditions  which  entirely 
warp  the  judgment. 

The  wisdom  of  the  acts  of  1848  and  1860,  of  the  state  of 
New  York,  could  hardly  have  a  better  exemplification  than  is 
furnished  by  the  facts  of  the  present  case.  The  testator  hav- 
ing a  sister,  with  whom  he  seems  to  have  been  on  friendly 
terms,  and  who  was  a  widow,  with  two  children,  and  who  was 
compelled  to  keep  a  boarding-house  to  support  herself  and 
family,  gives  the  whole  of  his  estate,  amounting  to  over  a  half 
of  a  million  dollars,  to  religious  corporations,  excepting  the 
pitiful  sum  of  $1,000,  which  he  gives  to  his  sister. 

In  the  case  of  Chamberlain  agt.  Chamberlain  (43  N~.  Y., 
424)  the  court  of  appeals  have  laid  down  with  great  distinct- 
ness the  rules  which  are  to  govern  in  determining  the  validity 
of  legacies  by  citizens  of  this  state  to  corporations  of  foreign 
states. 

The  court  say  as  follows  : 

"  Personal  property  has  no  locality,  and,  therefore,  the  law 
of  the  domicile  of  the  owner  governs  its  transmission,  either 
by  last  will  and  testament,  or  by  succession,  in  case  of  intes- 
tacy (2  Kent  Com.,  429 ;  Moulton  agt.  Hunt,  23  N.  Y.,  394 ; 
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Laurence  agt.  Kitteridge,  21  Conn.,  577).  But  if,  within  the 
lex  domicihi,  a  will  has  all  the  forms  and  requisites  to  pass 
title  to  personalty,  the  validity  of  particular  bequests  will 
depend  upon  the  law  of  the  domicile  of  the  legatee  and  of 
the  government  to  which  the  fund  is,  by  the  terms  of  the  will, 
to  be  transmitted  for  administration,  and  the  particular  pur- 
poses indicate/!  by  the  testator.  Whatever  may  be  the  law  of 
Pennsylvania,  a  testator  domiciled  in  that  state  cannot  estab- 
lish, by  bequests  of  personalty  to  citizens  or  corporations  of 
this  state,  a  charity  or  trust  to  be  administered  here  inconsis- 
tent with  the  policy  or  the  laws  of  this  state.  A  gift,  by  will 
of  a  citizen  of  this  state  to  a  charity,  or  upon  a  trust  to  be 
administered  in  a  sister  state,  which  would  be  lawful  in  this 
state,  the  domicile  of  the  donor,  would  not  be  sustained  if  it 
was  not  in  accordance  with  the  laws  of  the  state  in  which 
the  fund  was  to  be  administered. 

"  Bequests  in  aid  of  foreign  charities,  valid  and  legal  in  the 
place  of  their  existence,  will  be  supported  by  the  courts  of 
the  state  in  which  the  bequests  are  made  (Hill  on  Trustees, 
457).  If  the  legatee,  whether  a  natural  or  artificial  person, 
and  whether  he  takes  in  his  own  right  or  interest,  is  capable, 
by  the  law  of  his  domicile,  to  take  the  legacy  in  the  capacity 
and  for  the  purposes  for  which  it  is  given,  and  the  bequest  is, 
in  other  respects,  valid,  it  will  be  sustained,  irrespective  of  the 
law  of  the  testator's  domicile,  subj  ect,  however,  to  this  quali- 
fication, that  if  the  law  of  the  testator's  domicile,  in  terms, 
forbid  bequests  for  any  particular  purpose,  or  in  any  other 
way  limit  the  capacity  of  the  testator  in  the  disposal  of  his 
property  by  will,  a  gift  in  contravention  of  the  law  of  the 
testator's  domicile  would  be  void  everywhere." 

It  will  thus  be  seen  that,  in  order  that  bequests  in  aid  of 
foreign  charities,  made  by  citizens  of  this  state,  shall  be  sup- 
ported by  the  courts  of  this  state,  it  is  necessary  that  the 
bequest  shall  be  valid  and  legal  in  the  state  where  the  charities 
exist.  In  other  words,  this  state  will  not  support  a  bequest 
to  a  corporation  which  is  void  by  the  laws  of  the  state  in 
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which,  the  recipient  is  situated,  or  where  it  appears  that  such 
bequest  is  against  the  public  policy  of  that  state. 

It  is  no  answer  to  this  objection  to  say  that  the  Trustees  of 
the  General  Assembly,  &c.,  having  been  chartered  by  special 
act  in  1T99,  their  powers  cannot  now  be  restricted  by  the  act 
of  1855,  because,  as  has  already  been  shown,  the  question  is 
whether  a  bequest  made  under  the  circumstances  which  the 
bequest  under  consideration  was  made  is  valid  by  the  laws  of 
Pennsylvania. 

It  appearing  that  this  bequest,  being  in  contravention  of 
the  act  of  1855,  is  void  in  Pennsylvania,  the  domicile  of  the 
legatee,  it  is  consequently  void  in  New  York,  the  domicile  of 
the  testator. 

The  legacy  contained  in  the  eleventh  article  of  the  will 
seems  to  be  valid. 

The  legacy  contained  in  the  twelfth  article  of  the  will,  of 
$1,000  to  the  Sabbath  schools  of  the  Scotch  Presbyterian 
Church,  cannot  be  supported. 

There  is  no  beneficiary  named  who  has  the  power  to  take. 
It  would  be  a  great  stretch  of  construction  to  put  in  the  name 
of  the  Scotch  Presbyterian  Church  as  beneficiary,  limiting 
the  use  of  that  legacy  to  the  Sabbath  schools. 

The  next  article  of  the  will  which  is  attacked  is  the  thir- 
teenth, which  reads  as  follows :  "  I  give  and  bequeath  unto 
the  Presbyterian  Hospital  the  sum  of  one  thousand  dollars, 
for  which  aid  and  care  is  to  be  given  to  any  of  the  members 
of  the  Scotch  Presbyterian  Church  who  may  require  aid  in 
sickness." 

The  objection  raised  to  this  legacy  is  that  it  is  void  by  the 
provisions  of  section  6  of  the  act  of  1848,  and  this  brings  us 
to  the  consideration  of  the  question  as  to  how  Jar  this  section 
of  this  act  is  applicable  to  the  various  corporations  heretofore 
mentioned. 

The  act  amending  the  charter  of  the  Union  Theological 
Seminary,  passed  in  1870,  provides  that  it  shall  be  lawful  for 
it  to  take  by  devise  or  otherwise,  subject  to  all  the  provisions 
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of  law  relating  to  devises  and  bequests  by  last  will  and 
testament. 

The  act  incorporating  the  New  York  City  Mission  and 
Tract  Society,  chapter  63  of  the  Laws  of  1866,  provides  that 
it  shall  be  capable  of  taking  by  purchase  or  devise  for  the  uses 
and  purposes  of  the  corporation,  subject  to  any  provisions  of 
law  in  relation  to  devises  and  bequests  by  will. 

The  act  incorporating  the  Presbyterian  Hospital,  in  the  city 
of  New  York,  chapter  15  of  the  Laws  of  1868,  provides  that 
it  shall  be  capable  of  taking  by  devise  or  otherwise,  so  far  as 
the  same  is  in  accordance  with  the  general  laws  of  the  state 
and  not  otherwise. 

The  act  incorporating  the  Board  of  Home  Missions  of  the 
Presbyterian  Church,  &c.,  chapter  287  of  the  Laws  of  1872, 
provides  that  it  may  take  by  devise,  subject,  however,  to  all 
the  provisions  of  law  relating  to  devises  and  bequests  by  last 
will  and  testament. 

It  is  thus  seen  that  the  right  of  the  four  above-named  cor- 
porations to  take  by  devise  or  bequest  is  restricted  by  the  law 
of  their  incorporation,  and  is  thereby  made  subject  either  to 
all  the  provisions  of  law  relating  to  devises  and  bequests,  or 
subject  to  any  provision  of  law  relating  to  devises  or  bequests, 
or  subject  to  the  general  laws  of  the  state. 

Section  6  of  the  act  of  1848  would  seem  to  be  certainly  a 
provision  of  law  in  respect  to  devises  and  bequests  by  last 
will  and  testament,  and  it  indicates  the  general  policy  of  this 
state  in  reference  to  devises  and  bequests  to  corporations  incor- 
porated for  benevolent  purposes. 

It  is  true  that  the  provisions  of  this  section,  by  its  terms 
make  it  applicable  only  to  corporations  formed  under  the  act 
containing  it. 

That  the  legislature  has  the  right  to  make  this  provision  of 
law  applicable  to  such  corporations  as  they  might  see  fit,  other 
than  those  incorporated  under  the  act  of  18-48,  could  not  be 
seriously  questioned,  even  if  the  proposition  had  not  been 
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determined  by  the  court  of  appeals  as  it  has  been  done  in  the 
case  of  Lefevre  agt.  Lefevre,  above  mentioned. 

It  may  be  true  that  the  act  of  1860  may  indicate  a  change 
of  policy  in  some  respects  upon  the  part  of  the  state,  but  it 
in  no  way  interferes  or  is  inconsistent  with  the  two  months' 
limitation  contained  in  the  act  of  1848. 

If  this  limitation  in  section  6  of  the  act  of  1848,  still  exist, 
then,  if  the  privileges  of  a  corporation  are  made  expressly 
subject  to  any  and  all  provisions  of  law,  how  can  they  be 
exempted  from  the  operation  of  this  provision  ? 

At  the  time  of  the  incorporation  of  these  associations  sec- 
tion 6  of  the  act  of  18-18  and  the  act  of  1860,  were  the  only 
provisions  of  law  of  any  general  character  which  related  to 
benevolent  corporations. 

That  the  provisions  of  the  act  of  1848,  are  general  in  their 
character  is  conceded  by  both  of  the  opinions  in  the  case  of 
Lef&ver  agt.  Lefever,  above  mentioned. 

In  the  charters  above  referred  to,  the  legislature,  by  their 
language,  clearly  indicate  that  they  had  in  mind  the  fact  that 
there  was  more  than  one  provision  of  law  in  relation  to  devises 
and  bequests  to  benevolent  associations,  because  they  say  that 
the  right  to  take  by  devise  shall  be  subject  to  all  the  provi- 
sions of  law  or  any  provision  of  law ;  language  inconsistent 
with  the  idea  that  reference  was  had  to  a  single  provision  of 
the  legislature  regulating  devises  and  bequests  to  benevolent 
corporations,  as  would  be  the  case  if  all  the  provisions  of  the 
act  of  1848  are  excluded. 

That  this  view  is  correct  seems  to  be  placed  beyond  all  doubt 
when  we  consider  what  the  legislature  do  when  they  intend 
that  the  restrictions  of  the  act  of  1860  only  shall  apply  to  a 
corporation  which  they  are  incorporating. 

In  1862,  the  Board  of  Foreign  Missions  of  the  Presbyte- 
rian Church,  &c.,  was  incorporated  by  the  legislature,  and  was 
given  the  power  of  taking  by  devise  and  was  made  subject  to 
the  provisions  of  chapter  360  of  the  Laws  of  1860.  Language 
very  different  from  that  used  in  the  charter  previously  named. 
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The  language  used  in  the  charter  of  the  Presbyterian  Hos- 
pital to  take  by  devise,  subject  to  the  general  laws  of  the  state, 
is  different  from  that  which  we  have  been  considering,  but  it 
adds  a  further  strong  argument  in  favor  of  what  has  been 
already  said  in  reference  to  the  intention  of  the  legislature. 

This  language  clearly  imports  that  the  legislature  had  in 
view  the  existence  of  more  than  one  law  regulating  devises 
and  bequests  to  charitable  institutions.  They  make  the 
Presbyterian  Hospital's  power  to  take  by  devise  subject  to  the 
general  "  laws "  of  the  state,  and  by  the  use  of  the  word 
"  laws  "  instead  of  "  law,"  we  must  assume  that  it  was  done 
with  deliberation  and  knowledge  of  what  previous  legislation 
had  been,  and  as  the  acts  of  1860  and  1848  were  the  only 
laws  upon  the  statute  book  relating  to  the  subject,  which  were 
general  in  their  character,  the  legislature  must  have  intended 
to  refer  to  these  acts  when  they  speak  of  the  general  laws  of 
the  state  relating  to  this  subject. 

The  legacies,  therefore,  to  the  Union  Theological  Seminary, 
the  Presbyterian  Board  of  Home  Missions,  the  New  York  City 
Mission  and  Tract  Society,  and  the  Presbyterian  Hospital, 
are  void. 

The  next  question  to  be  considered  is  the  provision  of  the 
will  reading  as  follows  :  "  The  legacies  are  to  be  paid  as  soon 
as  the  amounts  can  be  collected  out  of  funds  now  invested  on 
bond  and  mortgage  at  the  city  of  Grand  Rapids,  Michigan." 

Some  of  the  parties  claim  that  this  direction  requires  all  the 
legacies  to  be  provided  for  out  of  the  income  only  of  the  prop- 
erty in  Michigan,  as  it  should  be  received.  Others  claim  that 
the  principal  only  should  be  applied  to  the  payment  of  lega- 
cies, and  others  again  claim  that  both  the  principal  and  inter- 
est of  the  property,  as  fast  as  received,  should  form  the  fund 
out  of  which  the  legacies  should  be  paid.  I  think  the  latter 
expresses  the  true  intention  of  the  testator.  It  seems  to  be 
evident  that  the  testator  intended  that  the  legacies  should  be 
paid  as  soon  as  possible  out  of  his  moneys  invested  in  Michi- 
gan, and  after  the  payment  of  these  legacies  the  widow  is 
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to  be  entitled  to  the  income  of  all  of  the  estate  during  her 
life. 

That  is,  that  a  sufficient  amount  of  the  funds  invested  in 
Michigan  to  meet  the  legacies  should  be  collected  as  soon  as 
possible  by  the  executors,  and  that  after  such  fund  should  be 
provided,  the  widow  should  be  entitled  to  the  income  on  the 
balance. 

The  next  question  which  is  raised  and  which  it  is  necessary 
to  consider  is  the  validity  of  the  bequest  to  Amelia  Kerr,  the 
widow,  during  her  life,  of  the  net  income  of  the  estate  after 
the  payment  of  the  legacies. 

I  can  see  no  valid  objection  to  the  validity  of  this  portion 
of  the  will.  It  is  entirely  evident  what  the  intention  of  the 
testator  was,  and  he  has  expressed  such  intention  in  language 
reasonably  certain.  He  intended  to  give  to  his  widow  the 
income  of  all  of  the  estate  after  the  payment  of  the  legacies, 
and,  I  think,  that  it  is  very  evident  that  the  executors  named 
in  the  will  are  the  trustees  under  the  will  to  hold  this  estate 
during  the  lifetime  of  Mrs.  Kerr,  and  collect  the  income  there- 
from, and  pay  the  same  to  her  during  her  life. 

This  evident  intention  of  the  testator  cannot  be  defeated 
because  of  the  failure  of  certain  of  the  legacies  to  vest. 

There  is  no  rule  of  construction  which  imposes  such  a  pen- 
alty, because  a  will  contains  an  invalid  legacy. 

It  follows  from  this  that  no  part  of  the  estate,  except  such 
as  it  will  subsequently  appear  Mrs.  Kerr  is  entitled  to  receive 
under  the  statute  of  distribution,  is  to  be  paid  over  to  her,  but 
is  to  be  held  by  the  executors  as  trustees  under  the  will. 

It  is  also  apparent  that  the  duties  of  the  executor  and 
administrator  with  the  will  annexed  appointed  by  the  probate 
judge  in  Michigan,  after  paying  and  satisfying,  in  due  course 
of  administration,  all  debts  or  claims  of  any  kind  existing  in 
favor  of  any  persons,  residents  in  Michigan,  are  to  transfer 
and  pay  over  the  rest  of  the  estate  in  their  hands  to  the  plain- 
tiffs, as  the  principal  executors  charged  with  the  payment  of 
debts  and  legacies  and  with  the  final  distribution  of  the  estate, 


NEW  YORK  PRACTICE  REPORTS.  65 

Kerr  agt.  Dougherty. 

the  fund  so  received  after  the  payment  of  debts  and  legacies 
to  be  held  by  the  plaintiffs  as  trustees  under  the  will. 

The  only  remaining  questions  to  be  considered,  are  as  to 
the  construction  of  the  eighteenth,  inaptly  called  the  residuary, 
clause  of  the  will,  and  the  question  as  to  what  disposition  must 
be  made  of  the  void  legacies.  I  do  not  think  that  the  criti- 
cism made  by  the  counsel  for  the  defendant,  Holahan,  as  to 
the  uncertainty  as  to  the  names  of  the  beneficiaries  intended 
in  the  eighteenth  clause  of  the  will,  is  well  taken. 

The  testator  evidently  referred  to  the  numbers  attached  to 
the  several  articles  of  his  will. 

The  eighteenth  clause  of  the  will  reads  as  follows :  "  I  give 
and  bequeath  all  the  principal  left  of  my  estate,  after  the 
death  of  my  wife,  Amelia  Kerr,  to  the  societies,  seminary  or 
institutions  named  in  the  fifth,  sixth,  seventh,  ninth  and  tenth 
articles  or  bequests,  to  be  divided  according  to  the  several 
amounts  so  bequeathed,  pro  rata" 

It  is  conceded  by  all  the  parties  that  the  above  bequests  are 
subject  to  the  act  of  1860,  and  that  the  same  are  valid  only 
to  the  extent  of  one-half  of  the  estate  of  the  testator,  the 
valid  legacies  previously  given  being  included  in  that  one- 
half.  This  section  distributing  the  principal  left  of  the  estate, 
after  the  death  of  his  wife,  to  the  societies,  seminary  or  insti- 
tutions named  in  the  fifth,  sixth,  seventh,  ninth  and  tenth 
articles  to  be  divided  according  to  the  several  amounts  so 
bequeathed,  pro  rata,  when  fully  stated,  is  to  be  read  as  fol- 
lows :  I  give  and  bequeath  all  the  principal  left  of  my  estate, 
after  the  death  of  my  wife,  to  the  following  named  socie- 
ties, seminary  or  institutions  in  the  following  proportions, 
to  wit : 

To  the  Union  Theological  Seminary  of  the  city  of  New 
York,  ten  twenty-sixth  parts  thereof. 

To  the  Presbyterian  Board  of  Foreign  Missions  five  twenty- 
sixth  parts  thereof. 

To  the  Presbyterian  Board  of  Home  Missions,  five  twenty- 
sixth  parts  thereof. 
VOL.  LIX         9 
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To  the  New  York  City  Mission  and  Tract  Society,  one 
twenty-sixth  part  thereof. 

To  the  Trustees  of  the  General  Assembly  of  the  Presby- 
terian Church  of  the  United  States  of  America  for  the  use  of 
the  fund  of  disabled  ministers,  five  twenty-sixth  parts  thereof. 

After  the  word  "  estate  "  in  the  foregoing  bequest,  the  law 
of  1860,  inserts  the  words  "not  exceeding  more  than  one-half 
thereof  after  the  payment  of  my  debts." 

When  this  eighteenth  clause  is  read  in  the  manner  indicated, 
it  is  apparent  that  the  residuum  is  not  given  to  these  corpora- 
tions as  a  class,  but  that  the  proportion  of  each  is  distincly 
specified  in  the  will,  and  that,  if  any  of  the  bequests  are  void, 
as  to  such  bequests  the  testator  has  died  intestate  and  they 
must  be  distributed  under  the  statute  of  distribution  (Down- 
ing agt.  Marshall,  23  N.  Y.,  382 ;  White  agt.  Howard,  46 
N.  Y.,  144). 

As  to  that  portion  of  the  estate  as  to  which  the  testator  has 
died  intestate,  the  plaintiff,  Mrs.  Kerr,  is  entitled  to  receive 
her  share  as  provided  for  by  the  statute  of  distribution  (Hoes 
agt.  Van  Hoesen,  1  Barb.  Chan.,  396). 

It  follows,  therefore,  that  the  bequest  in  the  second  article  of 
the  will  of  $10,000  to  Edward  H.  Dougherty,  in  trust,  is  valid. 

That  the  bequests  in  the  sixth  article  of  the  will  to  the 
Presbyterian  Board  of  Foreign  Missions,  and  in  the  eleventh 
article  of  the  will  to  the  Board  of  Trustees  of  the  Scotch 
Presbyterian  Church,  are  valid. 

That  the  bequest  in  the  fifth  article  of  the  will  to  the  Union 
Theological  Seminary,  and  in  the  seventh  article  thereof  to 
the  Presbyterian  Board  of  Home  Missions,  and  in  the  eighth 
article  thereof  to  the  New  York  City  Bible  Society,  and  in 
the  ninth  article  thereof  to  the  New  York  City  Mission  and 
Tract  Society,  and  in  the  tenth  article  thereof  to  the  Trustees 
of  the  General  Assembly  of  the  Presbyterian  Church,  &c.} 
and  in  the  twelfth  article  of  the  will  to  the  Sabbath  school  of 
the  Scotch  Presbyterian  Church,  and  in  the  thirteenth  article 
of  the  will  to  the  Presbyterian  Hospital,  are  void,  and  that 
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the  testator  has  died  intestate  as  to  the  sums  mentioned  in  said 
void  bequests,  and  the  same  must  be  distribted  to  his  widow 
and  next  of  kin,  according  to  the  statute  of  distribution. 

That  the  principal  and  interest  of  the  funds  invested  in 
Michigan  are  to  be  devoted  to  the  payment  of  the  legacies. 

That  the  bequest  in  the  fifteenth  article  of  the  will  of  all 
the  net  income  of  the  testator's  estate,  after  the  payment  of 
the  legacies  to  the  testator's  widow,  Amelia  Kerr,  during  her 
lifetime,  is  valid,  she  being  entitled  to  receive  the  income  dur- 
ing her  life,  the  executors  named  in  the  will  holding  the  prin- 
cipal of  the  estate  as  trustees,  for  the  purpose  of  collecting 
the  income  during  the  life  of  Mrs.  Kerr,  and  for  the  purpose 
of  distributing  the  principal  after  her  death. 

That  the  bequest  in  the  eighteenth  article  of  the  will,  by 
which  the  testator  bequeaths  to  the  societies  named  in  the 
fifth,  sixth,  seventh,  ninth  and  tenth  articles  of  the  will,  all 
the  principal  left  of  his  estate,  after  the  death  of  his  wife,  is 
void,  so  far  as  it  attempts  to  dispose  of,  including  the  herein- 
before mentioned  valid  legacies,  more  than  one-half  of  the  tes- 
tator's estate  as  it  existed  at  the  time  of  his  death,  and  that  as 
to  such  excess  the  testator  died  intestate  and  the  same  is  to  be 
distributed  according  to  the  statute  of  distribution. 

That  the  bequests  in  the  eighteenth  article  of  the  will,  to 
the  Union  Theological  Seminary,  to  the  Presbyterian  Board 
of  Home  Missions,  to  the  New  York  City  Mission  and  Tract 
Society,  and  to  the  trustees  of  the  General  Assembly  of  the 
Presbyterian  Church,  &c.,  are  void. 

That  the  legacy  in  the  eighteenth  article,  to  the  Presbyterian 
Board  of  Foreign  Missions,  is  valid,  and  that  under  such 
bequest  the  said  board,  upon  the  death  of  Mrs.  Kerr,  is  enti- 
tled under  the  rule  laid  down  in  the  note  to  the  case  of 
Chamberlain  agt.  Chamberlain  (we  being  left  entirely  in 
the  dark  as  to  the  reason  for  the  modification  of  the  result 
arrived  at  in  the  opinion,  contained  in  the  note,  the  opinion 
seeming  to  be  better  law),  to  five  twenty-sixth  parts  of  the 
whole  estate  left  at  the  death  of  Mrs.  Kerr. 
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The  testator  having  died  intestate  as  to  all  of  his  estate  men- 
tioned in  the  eighteenth  clause  of  his  will,  except  as  to  five 
twenty-sixth  parts  thereof,  Mrs.  Kerr,  his  widow,  is  entitled 
to  receive  her  share  under  the  statute  of  distribution,  the 
defendant,  Holahan's,  share  being  subject  to  the  life  estate  of 
Mrs.  Kerr. 


SUPKEME  COURT. 

EZEKIEL  J.  DONNELL  agt.  GEOKGE  "W.  WILLIAMS  et  al, 
ROBERT  H.  ROUNTREE  et  al.  agt.  THE  SAME. 

Attachment  —  what  must  be  stated  in  affidavit  upon  which  it  is  procured — 
Partners  —  Non-residents  —  Service  —  Code  of  Civil  Procedure,  section  636. 

In  an  action  against  the  members  of  a  firm,  the  plaintiff,  D.,  procured  an 
attachment  upon  an  affidavit  which  omitted  to  state  that  the  amount 
which  he  claimed  was  due  over  and  above  all  counter-claims  known  to 
him.  Both  defendants  were  non-residents.  The  one,  B.,  upon  whom 
personal  service  in  the  action  was  made  appeared,  biit  interposed  no 
defense.  The  other,  W. ,  was  not  personally  served  with  process,  and 
publication  was  not  made  within  the  thirty  days  required  by  the  stat- 
ute. In  an  other  action  by  R.,  the  attachment  issued  was  also  against 
both  defendants,  one  of  whom,  B.,  appeared,  but  interposed  no  defense, 
and  the  other,  W.,  was  duly  proceeded  against  by  advertisement: 

Held,  that  D's  attachment  was  bad,  abinitio,  because  of  the  failure  to  com- 
ply with  section  636  of  the  Code  of  Civil  Procedure,  in  omitting  to  state 
that  the  plaintiff  was  entitled  to  recover  the  sum  specified  over  and 
above  all  counter-claims  known  to  him  (Per  BARRETT,  J.). 

Held,  also,  that  the  effect  of  non-publication  was  to  destroy  the  attachment 
of  D.  as  to  W. ,  and  were  it  not  for  his  failure  to  comply  with  section 
636,  the  plaintiff ,  D. ,  would  be  entitled  to  retain  his  attachment  as  to  B. 
for  whatever  it  was  rworth.  It  could  not  be  absolutely  discharged 
merely  because  no  lien  upon  the  firm's  property  had  been  thereby 
acquired  (Per  BARRETT,  J.). 

First  Department,  General  Term,  March,  1880. 
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APPEAL  from  order  denying  motion  to  vacate  attachment  in 
the  first-entitled  action.  . 

J.  A.  Shoudy,  for  appellant. 

F.  J.  Dupignac,  for  respondents. 

BRADY,  J. —  The  plaintiff,  Donnell,  procured  an  attachment 
upon  an  affidavit  which  omitted  to  state  that  the  amount  which 
he  claimed  was  due  over  and  above  all  counter-claims  known 
to  him ;  and  the  error,  though  inferentially,  was  not  directly, 
corrected  by  any  positive  averment  subsequently  made.  Both 
of  the  defendants  were  non-residents.  The  one  upon  whom 
personal  service  in  the  action  was  made  appeared,  but  inter- 
posed no  defense.  The  other  was  not  personally  served  with 
process,  and  publication  was  not  made  within  the  thirty  days 
required  by  the  statute. 

The  attachment  issued  at  the  suit  of  Rountree  was  also 
against  both  defendants,  one  of  whom  appeared,  but  inter- 
posed no  defense,  and  the  other  (Williams)  was  duly  proceeded 
against  by  advertisement  according  to  law. 

The  application  to  discharge  the  attachment,  granted  at  the 
instance  of  Donnell,  was  founded,  therefore,  upon  the  inval- 
idity of  the  attachment,  but  chiefly  upon  the  ground  of  the 
omission  already  stated.  The  effect  of  the  non-publication 
required  as  to  Williams  in  the  attachment  obtained  by  Don- 
nell left  that  process  effective  only  against  the  defendant 
Birnie  ;  and  without  passing  upon  the  question  whether,  even 
as  to  him,  it  was  not  invalid  by  reason  of  the  omission  men- 
tioned, and,  assuming  the  contrary,  it  reached  only  his  indi- 
vidual interest  in  the  copartnership  property,  and  the  firm 
having  been  insolvent  at  the  time  the  attachment  was  issued, 
that  interest  amounted  to  nothing. 

This  result  has  been  distinctly  declared  in  the  case  of  Staat-s 
agt.  Bristowe  (73  N.  Y.,  264). 

The  learned  justice,  in  deciding  this  motion  in  the  court 
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below,  was  under  the  impression  that  the  case  quoted  was  one 
brought  against  one  member  of  a  copartnership  for  his  indi- 
vidual debt.  But  this  was  erroneous.  It  was  brought  against 
the  firm  of  which  the  person  proeeeded  against  by  attachment 
was  a  member.  Applying  the  rule  stated,  the  attachment 
issued  on  behalf  of  Donnell  did  not  affect  the  partnership 
property,  and  none  of  the  partnership  assets,,  therefore,  were 
covered  by  it ;  and  its  application  to  that  property  was  not 
secured  by  virtue  of  any  lien  acquired  by  the  attachment 
issued.  It  is  not  so,  however,  with  the  attachment  issued  by 
the  plaintiff,  Rountree,  and  others,  because  it  was  perfected  as 
to  both  defendants,  and,  therefore,  was  effectual  as  a  lien  upon 
their  property  jointly,  because  the  individual  rights  of  each, 
as  to  the  partnership  assets,  were  affected  by  it. 

The  result  of  these  considerations  is  that  the  attachment, 
issued  upon  the  application  of  Donnell,  should  be  discharged, 
because  no  lien  had  been  acquired  by  it,  so  that  full  force  and 
effect  should  be  given  to  the  attachment  obtained  by  Roun- 
tree and  others  and  an  apparent  obstacle  to  their  lien  removed. 

The  order  appealed  from  should  be  reversed. 

BARRETT,  J. —  I  concur  in  the  result,  but  upon  other  grounds 
from  those  stated  by  Mr.  justice  BRADY.  I  agree  with  him 
that  the  effect  of  non-publication  was  to  destroy  the  attach- 
ment as  to  Williams,  and  that  the  cause  proceeded  thence- 
forward precisely  as  though  the  attachment  had  originally 
issued  against  Birnie  alone.  That  brought  the  case  directly 
within  Staats  agt.  Bristowe  (73  N.  Y.,  264),  namely,  a  suit 
pending  against  the  firm,  with  an  attachment  therein  against 
but  one  of  its  members. 

But  were  the  case  free  from  other  difficulties,  the  plaintiff, 
Donnell,  would  be  entitled  to  retain  his  attachment  as  to 
Birnie  for  \vhatever  it  was  worth,  and  we  could  not  discharge 
it  absolutely  merely  because  no  lien  upon  the  firm  property 
had  been  thereby  acquired.  We  might  set  it  aside  as  against 
Williams  and  leave  the  law  to  take  its  course. 
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But  I  think  Donnell's  attachment  was  bad,  dbinitio,  because 
of  the  failure  to  comply  with  section  636  of  the  Code  of  Civil 
Procedure  in  omitting  to  state  that  the  plaintiff  was  entitled 
to  recover  the  sum  specified  over  and  above  all  counter-claims 
known  to  him.  This  provision  was  new  and  was  undoubtedly 
intended  as  a  safeguard  against  the  wrongful  and  oppressive 
use  of  this  remedy,  in  cases  where  the  plaintiff,  though  having 
a  cause  of  action  against  the  defendants,  knows  very  well  that 
the  latter  has  a  counter-claim  equal  to  the  demand  or  some 
part  of  it.  This  was  a  matter  of  substance  and  could  not  be 
disregarded.  It  was  a  prerequisite  to  the  granting  of  the 
attachment.  Upon  this  ground,  I  think,  the  order  should  be 
reversed  and  the  Donnell  attachment  vacated. 

DAVIS,  P.  J.,  concurs  with  BARRETT,  J. 


SUPREME  COURT. 
CORNELIUS  H.  DELAMATER  et  al  agt.  P.  H.  BYRNE. 

Undertaking  on  appeal  to  court  of  appeals  —  sufficiency  of —  What  constitutes 
a  householder —  Code  of  Civil  Procedure,  sections  812, 1326. 

A  surety,  upon  an  undertaking  given  on  an  appeal  to  the  court  of  appeals, 
pursuant  to  section  1326  of  the  Code  of  Civil  Procedure,  who  is  engaged 
in  the  milling  business,  and  who  rents  and  occupies  a  mill  within  the 
the  state  and  owns  the  machinery  therein,  is  to  be  deemed  a  "house- 
holder,"' within  the  meaning  of  section  813  of  the  Code  of  Civil  Pro- 
cedure, and  is  sufficient  for  the  purpose  of  the  undertaking. 

Special  Term,  November,  1879. 

William  Sparks,  for  plaintiffs  and  respondents. 

Charles  G.  Cronin,  for  defendant  and  appellant. 

AN  appeal  to  the  court  of  appeals  was  taken  by  the  defend- 
ant in  this  case  from  an  order  of  the  general  term  affirming 
an  order  of  the  special  term. 
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An  undertaking  was  given  on  such  appeal  under  section 
1326  of  the  Code  of  Civil  Procedure,  with  two  sureties.  The 
sureties  having  been  excepted  to  they  justified  upon  notice, 
when  it  appeared  that  one  was  the  owner  of  real  estate  in 
Oneida  county,  in  this  state,  and  the  other  was  a  resident  of 
Brooklyn,  unmarried, without  immediate  relatives  and  boarded  ; 
it  further  appeared  that  he  was  engaged  in  the  milling  business 
in  Brooklyn,  where  he  leased  a  mill,  the  machinery  in  which 
he  owned. 

This  surety  was  objected  to  by  plaintiffs  after  justification, 
on  the  ground  that  he  was  neither  a  "  freeholder  or  house- 
holder within  the  state,"  within  the  meaning  of  section  812 
of  the  Code  of  Civil  Procedure. 

It  was  insisted  for  the  plaintiff  that  the  surety  was  not  suf- 
ficient under  section  812  of  the  Code  of  Civil  Procedure 
(Blood  agt.  Wilder,  6  How.,  446  ;  Griffin  agt.  Sutherland,  14 
Barb.,  456  ;  1  Bouv.  L.  Diet.,  673  ;  Woodward  agt.  Murray, 
18  John.,  400  ;  Browne  agt.  Witt,  19  Wend.,  475). 

It  was  claimed  for  the  defendant  and  appellant  that  the  surety 
was  sufficient  for  the  purpose  of  the  undertaking ;  that  the 
costs  of  the  court  of  appeals  in  no  event  would  exceed  $200. 
That  there  was  a  distinction  between  a  householder  under  the 
Revised  Statutes  (3  It.  V.,  626),  and  a  householder  under  the 
Code,  for  the  purpose  of  bail.  That  under  the  Revised  Stat- 
utes the  intent  was  to  protect  the  head  of  a  family  from  exe- 
cution against  certain  "  household  "  articles,  while  the  intent 
of  the  provision  of  the  Code  was  to  secure  the  continuance  of 
residence  within  the  state,  citing  The  Somerset  Savings  Bank 
agt.  Huyck  (33  How.,  323). 

And  that  the  sufficiency  of  sureties  on  appeal  is  purely 
within  the  discretion  of  the  judge  to  whom  the  undertaking 
is  submitted  for  approval,  citing  57  Howard,  170. 

After  advisement  judge  VAN  YOEST  held  the  justification 
sufficient  and  approved  the  undertaking. 
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SUPREME  COURT. 
JANE  S.  DEDEKICK  agt.  OLIVER  FISK,  United  States  marshal. 

Jurisdiction  —  State  and  federal  courts  —  when  action  in  slate  court  witt  be 
stayed  pending  an  appeal  to  United  States  supreme  court. 

Where  an  action  was  brought  against  defendant,  a  United  States  marshal, 
for  the  alleged  conversion  of  certain  goods,  and  after  the  plaintiff  had 
given  the  proof  necessary  to  make  out  a  prima  fade  cause  of  action  the 
case  of  the  defendant  was  stated  and  opened,  the  defense  being  that  the 
goods  for  which  the  plaintiff  sought  to  recover  were  really  the  property 
of  D.  &  S.,  a  mercantile  firm;  that  proceedings  in  bankruptcy  had 
been  instituted  against  such  firm  and  a,  warrant  had  been  duly  issued 
out  of  a  United  States  district  court  to  the  defendant,  as  a  United  States 
marshal,  which  commanded  him  to  take  the  property  of  said  firm,  and 
by  virtue  thereof  he  had  taken  the  property  in  question;  evidence 
which  consisted  in  part  of  proof  tending  to  show  that  the  alleged  sale 
of  the  goods  to  the  plaintiff  was  fraudulent  and  void  as  to  the  creditors 
of  the  bankrupt  firm  was  objected  to  upon  the  ground  that  a  United  States 
marshal,  with  a  warrant  such  as  that  held  by  the  defendant,  was  in  no 
position  to  attack  a  sale  on  the  ground  of  fraud,  as  under  the  bankrupt 
law  he  could  only  take  property  of  the  bankrupt  in  his  possession,  the 
title  to  which  was  undisputed,  citing  the  case  of  Doyle  agt.  Sharpe  (74 
N.  T.,  154),  on  the  faith  of  which  the  objection  was  sustained,  the  evi- 
dence excluded  and  the  defendant  was  allowed  to  withdraw  a  juror  on 
payment  of  costs  and  to  amend  his  pleadings;  the  defendant  now 
moves  to  stay  the  trial  of  this  cause  pending  a  decision  upon  an  appeal 
which  has  been  taken  to  the  supreme  court  of  the  United  States  in  the 
case  of  Doyle  agt.  Sluirpe  : 

Held,  that,  as  Doyle  agt.  SJuti-pe  has  been  treated  as  one  foreclosing  all 
defense  to  this  action,  and  as  the  appeal  in  that  case  presents  a  grave 
question  which  may  be  decisive  of  the  present  action,  the  appeal  being 
now  pending  in  the  United  States  supreme  court,  the  decision  of  which 
tribunal  must  control,  this  action  will  be  stayed  to  await  the  decision 
on  such  appeal. 

Special  Term,  August,  1879. 

MOTION  by  defendant  to  stay  the  trial  of  this  action  pend- 
ing an  appeal  in   Doyle  agt.  Sharpe  (74  JV.  Y.,  154),  to  the 
supreme  court  of  the  United  States. 
VOL.  LTX        10 
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C.   Whittaker,  for  defendant  and  motion. 
F.  L.   WestbrooTc,  for  plaintiff  and  opposed. 

WESTBROOK,  J. —  At  a  circuit  court  held  in  and  for  the 
county  of  Ulster,  in  April,  1879,  the  trial  of  this  cause  was 
commenced.  After  the  plaintiff  had  given  the  proof  neces- 
sary to  make  out  a  prima  facie  cause  of  action,  the  case  of 
the  defendant  was  stated  and  opened.  The  defense  was  that 
the  goods  for  which  the  plaintiff  sought  to  recover  were  really 
the  property  of  Dederick  &  Saulspaugh,  a  mercantile  firm 
doing  business  in  Saugerties,  Ulster  county.  That  proceed- 
ings in  bankruptcy  had  been  instituted  against  such  firm,  and 
a  warrant  had  been  duly  issued  out  of  the  district  court  of  the 
United  States  for  the  southern  district  of  Xew  York,  and 
delivered  to  the  defendant  as  a  United  States  marshal,  which 
commanded  him  to  take  the  property  of  said  firm,  and  by 
virtue  thereof  he  had  taken  the  property  in  question. 

When  the  defendant's  counsel  were  about  to  call  witnesses 
to  establish  their  defense,  which  consisted  in  part  of  proof 
tending  to  show  that  the  alleged  sale  of  the  goods  to  the  plain- 
tiff was  fraudulent  and  void  as  to  the  creditors  of  the  bank- 
rupt firm  of  Dederick  &  Saulspaugh  aforesaid,  such  evi- 
dence was  objected  to  by  the  counsel  for  the  plaintiff,  upon 
the  ground,  that  a  United  States  marshal,  with  a  warrant  such 
as  that  held  by  the  defendant,  was  in  no  position  to  attack  a 
sale  on  the  ground  of  fraud,  as  under  the  bankrupt  law  he 
could  only  take  property  of  the  bankrupt  in  his  possession, 
the  title  to  which  was  undisputed.  The  case  of  Doyle  and 
otfors  agt.  Sharpe  (now  reported  in  7-i  N.  T".,  15-i),  was  cited 
from  an  abstract  in  the  Weekly  Digest  in  support  of  the 
objection.  On  the  faith  of  that  report  the  objection  was  sus- 
tained and  the  evidence  excluded,  the  defendant  being  allowed 
to  withdraw  a  juror  on  payment  of  costs  of  the  circuit,  and 
to  amend  his  pleadings  upon  terms  as  then  directed. 

The  defendant  now  moves  to  stay  the  trial  of  this  cause,  in 
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the  state  courts,  pending  a  decision  upon  an  appeal  which  hag 
been  taken  to  the  supreme  court  of  the  United  States,  in  the 
case  of  Doyle  agt.  Sharpe,  and  which,  it  is  claimed,  will  there 
be  soon  determined. 

If  the  decision,  which  the  plaintiff  obtained  at  the  Ulster 
circuit,  was  right,  very  clearly  the  motion  ought  to  be  granted. 

The  defendant,  relying  upon  several  decisions  in  the  federal 
courts,  had  seized  the  property  in  question  in  behalf  of  cred- 
itors of  a  bankrupt  firm,  intending  to  litigate  the  bona  fides 
of  the  plaintiffs  title.  If  the  state  courts  have  held  that  a 
marshal  holding  such  a  warrant  as  the  defendant  held  was  in 
no  position  to  raise  the  question  of  fraud,  or  to  dispute  the 
title  of  the  claimant,  it  would  seem  that  justice  requires  when 
a  cause  is  now  pending  on  appeal  to  the  federal  court,  which 
will  present  that  question,  to  stay  an  action  pending  in  the 
state  court.  This  would  be  just  to  all  parties  ;  to  the  defend- 
ant, because  he  ought  not  to  be  barred  from  his  defense,  if  he 
has  one,  and  to  the  plaintiff,  also,  who  would  thus  be  saved 
from  a  heavy  expenditure,  if  the  law  as  maintained  in  the 
state  courts  is  reversed. 

On  the  present  motion,  however,  it  is  now  maintained  by 
the  plaintiff's  counsel  (it  is  not  the  same  counsel  who  appeared 
for  the  plaintiff  at  the  circuit)  that  the  court  held  wrong  at 
the  circuit,  and,  as  the  reported  case  in  74  N".  Y.  shows,  the 
court  of  appeals  never  decided  that  the  question  of  fraud 
could  not  be  litigated  by  a  marshal  seizing  property  as  the 
defendant  has  seized  it.  A  careful  reading  of  the  full  report 
of  Doyle,  and  others,  agt.  Sharpe  induces  me  to  believe  that 
he  is  right  in  his  view.  The  question  of  fraud  was  litigated 
upon  that  trial  (seepage  155),  and  the  submission  thereof  to 
the  jury  was  approved.  The  judge,  on  page  156,  says  :  "  The 
question  whether  the  plaintiffs  were  bona  fide  purchasers,  for 
a  valuable  consideration,  and  had  possession  on  their  own 
account,  and  for  themselves,  was  one  for  the  jury,  and  we  are 
unable  to  see  that  it  was  improperly  submitted  to  their  con- 
sideration on  the  trial,  by  the  judge  in  his  charge.  As  they 
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found  for  the  plaintiff,  their  verdict  is  not  the  subject  of 
review  upon  this  appeal."  And  again,  on  page  159,  he  says : 
"  If  the  views  expressed  are  sound,  then,  the  question  as  to 
the  right  of  the  plaintiffs  was  for  the  jury,  and  the  judge 
committed  no  error  in  charging  them  that  if  Doyle,  as  a  mat- 
ter of  fact,  was  in  possession  of  the  goods,  claiming  them  as 
owner  himself,  that  the  plaintiffs  were  entitled  to  recover  their 
value.  The  charge  thus  made  presented  the  true  construction 
to  be  put  upon  the  statute  and  was  entirely  correct."  It 
would  seem  from  the  opinion,  construed  by  the  light  of  these 
express  declarations,  that  it  had  been  claimed  by  the  defend- 
ant, that  as  the  warrant  commanded  him  "  forthwith  to  take 
possession,  provisionally,  of  all  the  property  and  effects  of 
the  debtor,  and  safely  keep  the  same  until  the  further  order 
of  the  court,"  he  was  absolutely  protected  in  such  seizure  and 
that  it  was  for  the  bankrupt  court  to  adjudicate  disputed  ques- 
tions of  ownership.  This  proposition  is  probably  the  one 
which  the  learned  judge  combats,  though  the  language  sepa- 
rated from  the  rulings  at  the  circuit,  and  from  the  expressed 
approval  of  the  submission  of  the  question  of  fraud  to  the 
jury,  would  seem  to  warrant  the  position  taken  by  plaintiff's 
counsel  at  the  circuit,  and  urged  by  the  defendant  on  this 
motion,  and  also  to  justify  the  syllabus  of  the  reporter  to  the 
case,  as  reported  in  74  N.  Y.,  which  syllabus  certainly  jus- 
tifies the  objection  and  the  ruling  at  the  circuit. 

It  matters  not  much,  however,  which  view  of  the  scope  of 
the  decision  of  the  court  of  appeals  is  sound.  It  hardly  rests 
with  the  plaintiff  to  now  repudiate  the  soundness  of  a  decision 
obtained  in  her  behalf,  and  to  defeat  a  motion  made  on  the 
faith  thereof.  If  the  view  taken  at  the  circuit  and  based  upon 
an  imperfect  report  of  a  decision  was  wrong,  and  that  case 
only  decides  what  is  herein  stated,  it  is  still  obvious  that  a 
most  important  point  remains  to  be  settled  by  the  federal 
court.  The  object  and  policy  of  the  bankrupt  law,  as  has 
frequently  been  urged,  were  to  vest  all  questions  concerning 
the  estate  of  the  bankrupt,  and  its  distribution  in  the  tribunal 
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having  jurisdiction  of  such  proceedings  by  that  act.  If  this 
be  otherwise  then  state  courts  may  decide  what  estate  a  bank- 
rupt has  for  the  federal  courts  to  distribute,  and  thus  really 
deprive  them  of  their  power  to  administer  upon  the  assets,  or 
by  a  claim  of  equal  power  to  determine  of  what  the  estate  con- 
sists, produce  confusion  by  a  collision  of  jurisdiction.  We  do 
not  undertake  to  say  where  the  power  to  decide  conflicting 
claims  of  ownership  of  property  arising  upon  the  distribution 
of  a  bankrupt's  estate  should  be  lodged,  whether  in  the  state 
or  national  courts,  or  in  either.  Neither  do  we  now  decide 
whether,  under  the  law  as  it  existed,  and  irrespective  of  the 
decision  of  the  court  of  appeals  in  Doyle  agt.  Sharpe,  the 
bankrupt  court  alone  had  power  to  decide  what  property 
belonged  to  the  estate  it  was  invoked  to  distribute,  or  whether 
the  state  courts  might  or  might  not  legally  decide  the  same 
question  ;  but  we  do  say,  however,  that  looking  at  the  objects 
and  purposes  of  the  bankrupt  act,  and  the  provisions  of  the 
warrant  issued  by  the  district  court  of  the  United  States  in 
bankruptcy,  that  the  marshal  shall  take  possession  of  the  prop- 
erty "  provisionally  and  safely  keep  the 
same  until  the  further  order  of  the  court ; "  that  a  grave  ques- 
tion is  presented  whether  the  marshal  is  not  absolutely  pro- 
tected in  so  doing,  and  that  a  case  which  presents  such  a 
question  to  the  federal  court  submits  a  proposition  worthy  of 
grave  attention. 

As  the  case  of  Doyle  and  others  agt.  Sharpe,  has  been 
treated  as  one  foreclosing  all  defense  to  this  action,  and  as  the 
court  can  see  that  the  appeal  in  that  case  does  present  a  grave 
question  which  may  be  decisive  of  the  present  action,  and  that 
such  appeal  is  now  pending  in  the  supreme  court  of  the 
United  States,  the  decision  of  which  tribunal  must  control, 
this  action  will  be  stayed  until  the  first  day  of  January  next, 
to  await  the  decision  on  such  appeal.  If  the  cause  is  not  then 
determined,  the  defendant  may  apply  for  a  further  order.  If 
the  appeal  is  not  prosecuted  to  a  speedy  hearing  the  plaintiff 
may  apply  for  relief.  The  defendant  must  also  stipulate  to 
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take  evidence  of  plaintiff  or  of  any  witness  whose  testimony 
she  desires  to  perpetuate.  Ten  dollars  costs  of  motion  shall 
abide  result  of  the  action. 


K  Y.  COMMON  PLEAS. 

AGNES  MAYER,  individually  and  as  executrix  of  the  last  will 
and  testament  of  John  M.  Mayer,  deceased,   agt.  JAMES 


Specific  performance  —  Will  —  Power  of  executrix  to  sell  or  exchange  real 
estate  —  How  far  testator's  indebtedness  an  Encumbrance  and  lien  as  affect- 
ing title  to  property  sold  by  executrix. 

Where,  in  an  action  for  the  specific  performance  of  a  contract  between 
the  plaintiff  and  defendant  for  the  sale  and  exchange  of  certain  real 
estate,  it  appeared  that  the  plaintiff  was  the  owner  in  fee  of  the  prem- 
ises 437  West  Thirty-ninth  street,  and  assumed  to  convey  the  premises 
412  West  Fortieth  street  as  executrix  under  the  will  of  John  M.  Mayer; 
in  said  will  the  testator  first  directs  the  payment  of  his  debts  and  then 
devises  the  premises  last  named  to  his  wife,  the  plaintiff,  for  life  or  dur- 
ing widowhood,  upon  her  death  or  remarriage  the  said  premises  were 
devised  in  fee  to  his  surviving  children  or  their  issue.  Full  power  was 
given  to  the  plaintiff  as  such  executrix  at  any  time  and  on  such  terms 
as  she  might  think  satisfactory  to  sell,  mortgage  or  lease  the  whole  or 
any  part  of  the  testator's  real  estate,  and  to  invest  the  proceeds  of  such 
sale  in  good  and  safe  securities  or  purchase  other  real  estate,  to  sell  the 
said  securities  and  real  estate  so  secured  or  purchased,  and  to  continue 
the  said  transfer  or  disposition  of  the  real  estate  of  said  testator  or  the 
proceeds  thereof  as  long,  and  to  repeat  the  said  operations  as  often  as 
said  executrix  might  think  best  and  proper;  provided,  however,  that 
the  proceeds  of  such  sale  or  other  disposition  of  said  real  estate  shall  be 
considered  real  estate.  It  further  appeared  that  a  judgment  had  been 
recorded  against  the  plaintiff,  as  executrix,  as  aforesaid,  in  an  action 
commenced  against  the  said  John  M.  Mayer,  deceased,  in  his  lifetime, 
in  whose  place  and  stead  the  said  executrix  was  substituted  as  defend- 
ant pendente  lite.  It  was  conceded  that  this  judgment  is  still  unpaid, 
and  that  the  personal  property  of  the  deceased,  in  the  hands  of  said 
executrix,  does  not  exceed  the  sum  of  $150: 
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Held,  that  the  objection  that  the  plaintiff  had  'no  power  to  exchange  the 
Fortieth  street  property  is  untenable.  It  would  seem  a  fair  and  rational 
construction  of  a  power  as  broad  in  its  terms  as  the  one  contained  in 
the  will,  to  hold  that  it  would  authorize  a  direct  exchange  which  would 
accomplish  the  result  of  a  sale,  and  a  purchase  of  other  realty  in  a  sin- 
gle transaction  and  carry  into  effect  the  obvious  intention  of  the 
testator. 

Held,  also,  that  the  objection  that  plaintiff  cannot  give  a  warranty  deed 
or  sell  the  property  in  fee  simple  is  equally  untenable.  She  could 
certainly  give  a  valid  title  under  the  power  in  the  will  and,  if  she  saw 
fit,  could  give  her  personal  warranty  of  the  title. 

A  purchaser  has  no  right  to  expect  from  an  executrix  anything  more  than 
a  covenant  against  her  own  acts,  but  if  she  contracts  to  give  a  covenant 
of  warranty,  and  actually  executes  it,  the  covenant  will  be  valid  and  she 
will  be  bound  thereby. 

Held,  further,  that,  the  objection  that  her  testator's  indebtedness  for  the 
judgment,  was  an  incumbrance  and  lien  on  the  property  for  which  it 
could  be  sold  by  creditors  at  any  time  within  three  years  from  Novem- 
ber 7, 1877,  to  pay  his  debts  is  fatal  to  the  action  for  specific  performance. 

The  power  of  sale  in  the  will  is  not  expressly  for  the  purpose  of  paying 
debts  and  legacies.  It  does  not  even  sanction  the  conversion  of  the  real 
estate  into  personalty.  It  authorizes  the  executrix  to  reinvest  the  pro- 
ceeds of  the  real  estate  at  her  pleasure  and  in  her  discretion ;  provided, 
however,  that  said  proceeds,  whatever  the  form  they  may  assume,  shall 
always  remain  realty,  thus  specially  withholding  the  character  of  a  per- 
sonal fund  accessible  to  creditors.  Such  proceeds  could  be  followed 
only  in  equity,  and,  under  the  circumstances,  it  would  seem  that  no  bar 
or  hindrance  would  exist  to  a  creditor's  application  for  a  resale  of  the 
premises. 

Equity  will  not  aid  an  effort  to  impair  or  destroy  the  legal  remedies  of 
creditors  or  sanction  an  attempt  on  the  part  of  an  executrix  to  vest 
individually  in  herself  and  mingle  with  her  own  property,  real  estate 
whfch,  until  her  testator's  debts  are  paid,  is  chargeable  with  a  trust. 

Equity  T#rm,  May,  1880.' 

THIS  action  was  brought  for  the  specific  performance  of  a 
contract  between  the  parties  above  named,  dated  February  11, 
1880,  for  the  sale  and  exchange  of  certain  real  estate  in  the 
city  of  New  York.  The  defendant  agreed  to  sell  and  convey 
to  the  plaintiff  the  house  and  lot  known  as  413  West  Fiftieth 
street  in  said  city,  for  the  sum  of  $16,000,  subject  to  a  mort- 
gage of  $6,000.  The  plaintiff  individually  agreed  to  pay  for 
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said  premises  by  giving  warranty  deed  of  premises  known  as 
No.  437  West  Thirty-ninth  street,  in  said  contract  valued  at 
$12,000,  subject  to  a  mortgage  of  $7,000,  and  also  premises 
known  as  412  "West  Fortieth  street,  valued  at  $10,000,  subject 
to  a  mortgage  of  $5,000. 

The  contract  was  made  and  signed  by  the  plaintiff  in  her 
individual  name,  and  the  deeds  of  the  premises  above  referred 
to  were  to  be  delivered  on  or  before  March  1,  1880,  the  time 
for  the  completion  of  said  contract,  which  was  extended  by 
mutual  consent  in  writing  until  March  13,  1880.  On  the  day 
last  named  plaintiff  tendered  to  defendant  a  warranty  deed  of 
the  premises  437  "West  Thirty-ninth  street  and  also  a  deed 
executed  by  her  as  executrix  as  aforesaid  of  premises  No. 
412  "West  Fortieth  street,  which  deeds  defendant  refused  to 
accept  for  reasons  hereinafter  stated.  Immediately  thereafter 
the  plaintiff  executed  individually  and  as  executrix  as  afore- 
said a  warranty  deed  of  premises  number  412  "West  Fortieth 
street,  containing  full  personal  covenants  on  her  part  and  ten- 
dered the  same  to  defendant  which  he  also  refused  to  accept. 

It  appears  from  admissions  made  upon  the  trial  and  the  testi- 
mony, that  the  plaintiff  was  the  owner  in  fee  of  the  premises 
437  "West  Thirty-ninth  street,  and  assumed  to  convey  the 
premises  412  "West  Fortieth  street  as  executrix  under  the  will 
of  John  M.  Mayer.  In  said  will,  dated  August  6,  1872,  and 
admitted  to  probate  by  the  surrogate  of  the  county  of  New 
York,  November  7,  1 877,  the  testator  first  directs  the  payment 
of  his  debts  and  then  devises  the  premises  last  named  to  his 
wife,  the  plaintiff,  for  life  or  during  widowhood.  Upon  her 
death  or  remarriage  the  said  premises  were  devised  in  fee  to  his 
surviving  children  or  their  issue.  Full  power  was  given  to  the 
plaintiff  as  such  executrix  at  any  time  and  on  such  terms  as 
she  might  think  satisfactory,  to  sell,  mortgage  or  lease  the 
whole  or  any  part  of  the  testator's  real  estate  and  to  invest  the 
proceeds  of  such  sale  in  good  and  safe  securities  or  purchase 
other  real  estate,  to  sell  the  said  securities  and  real  estate  so 
secured  or  purchased  and  to  continue  the  said  transfer  or  dis- 
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position  of  the  real  estate  of  said  testator  or  the  proceeds  there- 
of as  long,  and  to  repeat  the  said  operations  as  often,  a  said 
executrix  might  think  best  and  proper ;  provided,  however, 
that  the  proceeds  of  such  sale  or  other  disposition  of  said  real 
estate  shall  be  considered  real  estate. 

It  further  appears  that  on  May  6,  1878,  a  judgment  was 
recorded  against  the  plaintiff  as  executrix  as  aforesaid,  for  the 
sum  of  $5,540.59  in  an  action  commenced  against  the  said  John 
M.  Mayer,  deceased,  in  his  lifetime,  in  whose  place  and  stead 
the  said  executrix  was  substituted  as  defendant  pendente  lite. 

It  was  conceded  on  the  trial  that  this  judgment  is  still 
unpaid,  and  that  the  personal  property  of  the  deceased  in  the 
hands  of  said  executrix  does  not  exceed  the  sum  of  $150. 

LAKBEMORE,  J.  —  Defendant  objects  to  the  title  on  the  fol- 
lowing grounds : 

I.  That  the  plaintiff  had  no  power  to  exchange  the  Fortieth 
street  property. 

II.  That  she  could  not  give  a  warranty  deed,  or  sell  the 
property  in  fee  simple  as  she  contracted  to  do. 

III.  That  her  testator's  indebtedness  for  the  $5,540.59  was 
an  incumbrance  and  lien  on  the  property  for  which  it  could 
be  sold  by  creditors  at  any  time  within  three  years  from 
November  7,  1877,  to  pay  his  debts. 

First.  As  to  the  power  to  exchange.  This  objection  is 
fully  answered  by  the  terms  of  the  will.  The  testator  gives 
plaintiff  a  life  estate  in  the  premises  No.  412  West  Fortieth 
street,  or  the  proceeds  thereof.  He,  in  express  terms, 
impresses  the  character  of  realty  upon  said  proceeds  during 
the  natural  life  or  widowhood  of  plaintiff,  through  all  the 
transitions  and  changes  of  form  which  they  may  undergo. 
The  power  is  expressly  conferred  to  sell  and  with  the  pro- 
ceeds purchase  other  real  estate,  and  to  continue  the  transfer 
and  disposition  thereof  in  the  discretion  of  the  executrix.  It 
would  seem  a  fair  and  rational  construction  of  a  power  as 
broad  in  its  terms  as  the  one  above  stated,  to  hold  that  it 
VOL.  LIX  11 
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would  authorize  a  direct  exchange  which  would  accomplish 
the  result  of  a  sale  and  a  purchase  of  other  realty  in  a  single 
transaction,  and  carry  into  effect  the  obvious  intention  of  the 
testator.  If,  therefore,  this  was  a  simple  question  of  exchange 
not  complicated  by  other  considerations,  I  should  hold  the 
objection  untenable. 

Second.  Equally  ineffectual  is  defendant's  objection  that 
plaintiff  cannot  give  a  warranty  deed  or  sell  the  property  in 
fee  simple.  She  could  certainly  give  a  valid  title  under  the 
power  in  the  will,  and,  if  she  saw  fit,  could  give  her  personal 
warranty  of  the  title.  A  purchaser  has  no  right  to  expect 
from  an  executrix  any  thing  more  than  a  covenant  against  her 
own  acts ;  but,  if  she  contracts  to  give  a  covenant  of  warranty 
and  actually  executes  it,  the  covenant  will  be  valid  and  she 
will  be  bound  thereby. 

Rawle  on  Covenants  for  Title  (pages  571  and  572,  and  cases 
there  cited).  In  this  case  the  plaintiff  tendered  the  usual  deed 
of  an  executrix  on  March  13,  1880.  This  defendant  refused 
to  accept  and  plaintiff  thereafter  executed  a  deed  individually 
and  as  executrix,  containing  a  personal  covenant  of  warranty 
and  tendered  the  same  to  defendant.  This  latter  instrument 
fulfilled  the  requirements  of  the  contract  on  this  point.  The 
interval  of  a  day  or  two  between  the  tender  of  the  two  deeds 
last  mentioned  and  the  consequent  delay  in  the  execution  of 
the  contract  were  immaterial.  Time  not  being  of  the  essence 
of  the  contract,  and  not  having  been  made  so  by  the  acts  of 
the  parties,  the  subsequent  tender  of  the  warranty  deed  was 
sufficient  compliance  with  the  terms  of  the  contract  as  to  the 
time  of  its  performance  (Myers  agt.  De  Mler,  4  Daly,  343  5 
affirmed,  52  N.  Y.,  647). 

Third.  The  consideration  of  the  third  obje.'rtion  leads  to  the 
discussion  of  matters  of  graver  significance.  The  judgment 
for  $5,540.59  having  been  recovered  and  docketed,  not  against 
the  deceased  during  his  life,  but  against  his  executrix,  is  not 
a  specific  lien  against  the  testator's  real  estate  (SJiarpe  agt. 
Freeman,  45  N.  Y.,  806). 
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Nevertheless,  I  am  not  prepared  to  hold  that  if  specific  per- 
formances were  compelled  in  this  action,  the  defendant  would 
take  the  premises  in  West  Fortieth  street  discharged  from  all 
claim  and  demand  on  account  of  said  debt.  The  statute  of 
this  state  provides  that  at  any  time  after  the  accounting  of  an 
executor  or  administrator  and  within  three  years  after  the 
granting  of  letters  testamentary  or  of  administration,  if  it 
shall  appear  that  there  are  not  assets  sufficient  to  pay  the  debts 
of  the  deceased,  any  creditor  may  apply  to  the  surrogate  to 
compel  the  executor  or  administrator  to  mortgage,  lease  or  sell 
the  real  estate  of  the  deceased  to  pay  said  debts  (3  Rev.  Stat., 
page  117,  sec.  60,  6th  edition). 

It  is  also  provided  (3  Rev.  Stat.,  page  120,  sec.  75,  Qth  edi- 
tion), that  where  by  any  last  will  a  sale  of  real  estate  shall  be 
ordered  to  be  made  either  for  the  payment  of  debts  or  legacies, 
the  surrogate  in  whose  office  such  will  was  proved  shall  have 
power  to  cite  the  executors  to  account  for  the  proceeds  of  the 
sale  and  make  distribution  thereof,  and  have  all  powers  in 
respect  to  said  proceeds  as  if  the  same  had  been  originally  per- 
sonal property. 

The  provision  last  cited  affords  a  convenient  and  inexpen- 
sive substitute  for  the  proceeding  first  referred  to.  The  stat- 
ute does  not,  in  express  terms,  make  a  sale  by  executors  under 
such  a  power  an  absolute  bar  to  a  creditor's  proceedings ;  but 
if  the  power  had  been  exercised  and  proceeds  realized  which 
could  be  brought  under  the  surrogate's  control,  it  would  be 
just  and  reasonable  to  conclude  that  the  statutes  above  set  forth 
should  be  construed  in  connection,  and  as  supplementary  the 
one  of  the  other,  and  refuse  the  application  of  a  creditor  for 
a  resale.  But  the  case  at  bar  is  widely  different  from  the  one 
contemplated  by  the  statute.  The  power  of  sale  in  the  will 
is  not  expressly  for  the  purpose  of  paying  debts  and  legacies. 
It  does  not  even  sanction  the  conversion  of  the  real  estate  into 
personalty.  It  authorizes  the  executrix  to  reinvest  the  pro- 
ceeds of  the  real  estate  at  her  pleasure  and  in  her  discretion ; 
provided,  however,  that  said  proceeds,  whatever  the  form 
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they  may  assume,  shall  always  remain  realty,  thus  specially 
withholding  from  them  the  character  of  a  personal  fund  acces- 
sible to  creditors. 

Said  proceeds  in  the  new  form  contemplated  by  the  contract, 
sought  to  be  enforced  herein,  could  be  followed  only  in  equity, 
and  under  the  circumstances  I  cannot  see  that  any  bar  or 
hindrance  would  exist  to  a  creditor's  application  for  a  resale 
of  the  premises. 

Furthermore,  this  is  a  proceeding  on  the  part  of  plaintiff 
which  equity  cannot  lend  itself  to  further  or  enforce.  Grant- 
ing that  plaintiff  is  empowered  by  the  will  to  exchange  the 
realty  for  other  realty,  it  is  at  least  questionable  whether  she 
is  authorized  to  mingle  property  in  which  she  has  but  a  life 
interest  with  property  owned  by  her  in  fee,  and  whether  this 
in  itself  would  not  unwarrantably  imperil  the  rights  of 
remainder-men.  But  beyond  this,  in  her  trust  capacity  as 
executrix,  the  law  and  good  conscience  alike  require  her  to 
apply  first  the  personal  estate,  and,  after  that  is  exhausted,  the 
real  estate  of  the  deceased  to  the  payment  of  his  debts.  It  is 
conceded  that  the  personal  estate  of  the  testator  in  her  hands 
does  not  exceed  $150,  and  that  a  judgment  has  been  recovered 
against  her,  as  executrix,  as  aforesaid  for  $5,540.59,  which  is 
unsatisfied.  If  the  property  should  be  exchanged  as  provided 
for  in  the  contract,  the  newly-acquired  realty  would  not  be  the 
"  real  estate  of  the  deceased,"  and,  therefore,  could  not  be 
reached  by  the  statutory  surrogate's  proceedings.  Equity 
will  not  aid  an  effort  to  impair  or  destroy  the  legal  remedies 
of  creditors,  or  sanction  an  attempt  on  the  part  of  an  execu- 
trix to  vest  individually  in  herself  and  mingle  with  her  own 
property,  real  estate,  which,  until  her  testator's  debts  are  paid, 
is  chargeable  with  a  trust. 

Defendant  is  entitled  to  a  decree  for  dismissal  of  the  com- 
plaint, and  for  judgment  against  plaintiff  individually  for  his 
reasonable  costs  and  disbursements  in  the  transaction,  to  be 
determined  by  a  reference  unless  agreed  upon,  but  without 
costs  of  this  action. 
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COURT  OF  APPEALS. 

RICHAKD  FIELD  agt.  JOHN  B.  BLAND  and  another. 

Sale  and  delivery  of  chattels  —  Election  of  remedies — Confession  of  judg- 
ment —  Evidence. 

Where,  after  the  goods  had  gone  into  the  possession  of  the  defendant,  the 
plaintiff  accepted  from  her  a  confession  of  judgment  for  the  whole 
value  thereof,  and  after  the  facts  now  alleged  to  show  conversion  of  the 
property  were  known  to  him,  he  issued  an  execution  for  its  enforce- 
ment and  collected  a  part  thereof : 

Held,  that  plaintiff,  by  accepting  the  judgment  and  taking  out  and  enforc- 
ing his  execution,  must  be  deemed  to  have  made  his  election  to  treat 
the  goods  as  the  property  of  the  defendant  under  a  sale  by  himself,  and 
he  cannot  afterwards  change  his  ground  to  that  of  wrongful  taking  and 
conversion. 

May,  1880. 

THIS  was  a  motion  to  vacate  an  order  of  arrest,  issued  on 
affidavits  alleging  that  plaintiff,  in  October,  1878,  delivered  a 
quantity  of  goods  consisting  of  pistols,  opera  glasses,  jewelry, 
musical  and  mathematical  instruments,  &c.,  to  the  defendant's 
wife,  to  sell  at  her  store  on  commission  ;  that  she,  about  April, 
18T9,  with  her  husband's  assistance,  packed  up  and  stored  her 
goods,  without  plaintiff's  knowledge  or  consent,  and  refused 
to  return  them  on  demand. 

Defendant  moved  on  affidavits  alleging  that  the  defendant's 
wife  purchased  the  goods  outright,  as  was  evidenced  by  bills 
delivered  at  the  time  the  goods  were  delivered ;  and  further 
alleging  that  after  the  goods  were  delivered,  defendant's  wife 
confessed  a  judgment  for  $3,000,  the  value,  at  plaintiff's 
request,  on  which  confession  judgment  was  entered  on  Decem- 
ber 24,  1878  ;  and  that  on  the  afternoon  of  April  26,  1879, 
after  knowing  of  the  breaking  up  of  the  store  and  all  the 
facts  relied  on  to  show  the  alleged  conversion,  the  plaintiff 
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issued  execution  and  collected  over  $400  on  the  judgment. 
The  defendant  claimed  the  confession  of  judgment  was  con- 
clusive evidence  that  the  transaction  was  a  sale  and  delivery 
of  goods,  and  that  in  any  event  the  issuing  of  an  execution 
with  knowledge  of  all  the  facts  alleged  to  show  a  conversion, 
was  an  election  of  plaintiff's  remedy,  and  this  action  could 
not  be  maintained. 

Plaintiff  claimed  the  judgment  was  only  intended  as  a  col- 
lateral security.  Justice  LAWRENCE  denied  a  motion  to  vacate 
the  order  of  arrest,  and  on  appeal  the  general  term  affirmed 
the  order.  On  appeal  to  the  court  of  appeals  the  order  was 
reversed,  with  costs,  the  following  being  the  opinion  "in 
extenso : " 

M.  M.  Budlong,  for  appellant. 
A.  Eling,  for  respondent. 

DANFOKTH,  J. —  The  order  for  the  arrest  of  John  B.  Bland, 
one  of  the  defendants,  was  granted  upon  the  ground  that  the 
defendants  had  wrongfully  taken  and  converted  certain  per- 
sonal property  of  the  plaintiff.  The  affidavits  on  which  the 
order  was  granted,  were  to  the  effect  that  the  goods  had  been 
intrusted  to  Susan  Bland,  upon  her  agreement  that  she,  with 
the  aid  of  her  husband,  John  B.  Bland,  would  sell  them  for 
the  plaintiff  and  account  for  the  proceeds ;  that  instead  of 
doing  so,  they  had  secreted  and  taken  them  away. 

A  case  was  made  out  authorizing  the  order,  and  although 
upon  the  motion  to  vacate  it,  the  facts  on  which  it  rested  were 
denied,  we  should  find  in  such  denial  no  ground  for  interfer- 
ing except  for  the  circumstance  next  to  be  considered.  After 
the  goods  had  gone  into  the  possession  of  the  defendant,  Susan, 
and  on  the  28th  of  December,  1878,  the  plaintiff  accepted 
from  her  a  confession  of  judgment  for  the  whole  value  thereof 
and  after  the  facts  now  alleged  to  show  conversion  of  the 
property  were  known  to  him,  and  on  the  26th  day  of  April, 
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1879,  lie  issued  an  execution  for  its  enforcement  and  collected 
about  $400,  part  thereof. 

The  statement  upon  which  the  judgment  was  entered, 
described  the  property  now  in  question,  declares  that  it  was 
"  sold  and  delivered  "  to  the  defendant,  Susan,  and  that  for 
its  value  $3,000,  she  is  indebted  to  the  plaintiff.  It  is  true 
that  the  plaintiff  in  opposing  this  action  declares  that  the 
judgment  was  taken  as  security  merely.  But  this  is  not  only  in 
direct  opposition  to  the  statement,  but  the  judgment  has  been, 
as  before  observed,  enforced  by  him  to  some  extent,  and  no 
proceedings  have  been  taken  to  amend  or  correct  the  statement 
upon  which  the  judgment  was  entered.  Under  these  circum- 
stances I  think  it  should  be  held  conclusive  against  the  plaintiff 
as  to  the  fact  in  issue ;  otherwise  a  means  would  be  provided  by 
which  the  statute  (Code  of  Civil  Procedure,  tit.  11,  sees. 
1273,  1274),  permitting  judgments  to  be  taken  by  confession 
could  be  easily  evaded  and  a  door  opened  to  the  perpetration 
of  the  grossest  frauds. 

The  plaintiff,  by  accepting  the  judgment  and  taking  out 
and  enforcing  his  execution,  must  be  deemed  to  have  made 
his  election  to  treat  the  goods  as  the  property  of  the  defend- 
ant, under  a  sale  by  himself  (Morris  agt.  Rexford,  18  N.  T'., 
557 ;  Bank  of  Beloit  agt.  Beale,  34,  N.  T".,  477),  and  he  can- 
not now  change  his  ground. 

The  order  appealed  from  should  be  reversed  and  motion  to 
vacate  the  order  of  arrest  granted,  with  costs. 

All  concur. 
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SUPREME  COURT. 
JOSEPH  FOXELL  and  THOMAS  JONES  agt.  GEOKGE  W.  FLETCHER. 

Agreement —  to  extend  time  for  payment  of  a  debt  owing  by  plaintiff  and  to 
accept  monthly  payments  —  effect  of. 

Defendant  being  indebted  to  plaintiffs  in  the  sum  of  $956,28,  one  A.  con 
veyed  to  the  plaintiffs  a  plot  of  ground  "as  collateral  security  for  said 
indebtedness."  On  the  day  of  the  conveyance  the  plaintiffs  signed  a 
written  memorandum  which  recited :  ' '  Whereas,  George  W.  Fletcher 
is  indebted  to  us  in  the  sum  of  $956.28,  and  is  at  present  unable  to  pay 
the  same ;  and,  whereas,  we  have  agreed  to  give  Fletcher  time  to  pay 
the  same,  not  exceeding  thirty-eight  months  from  the  date  thereof,  and 
that  we  will  accept  monthly  payments  of  not  less  than  twenty-five  dol- 
lars a  month  to  be  paid  on  the  first  of  each  and  every  month  until  the 
whole  amount  be  paid,  with  interest  thereon  from  July  1,  1876;  "  and, 
also,  the  giving  of  the  deed  by  A.  as  collateral  security  for  the  indebted- 
ness as  before  mentioned,  and  then  obligated  the  plaintiffs  to  reconvey 
the  property  conveyed,  when  the  debt  due  from  Fletcher  was  "paid 
in  accordance  to  the  terms  of  the  above  agreement:  " 

Held,  that  no  part  of  the  debt  became  due  before  the  expiration  of  thirty- 
eight  months. 

A  promise  on  the  one  side  to  accept,  and  on  the  other  to  pay,  a  given  sum  in 
composition  of  a  debt  in  installments,  is  a  single  agreement  to  pay  a 
specified  sum  in  installments,  and  upon  a  failure  to  make  one  payment 
the  whole  contract  is  broken  by  the  debtor,  and  the  creditor  can  again 
enforce  the  original  debt. 

But  where,  as  in  this  case,  time  is  given  for  the  whole  debt,  and  there  is 
no  promise  to  pay  in  installments,  but  only  a  declaration  by  the  plain- 
tiffs that  they  will  accept  monthly  payments  if  the  defendant  sees  fit  to 
make  them,  until  the  defendant  fails  to  pay  according  to  the  terms  of 
the  agreement,  the  plaintiffs  have  no  cause  of  action  which  they  can 
enforce. 

Hensselaer  Circuit,  November ',  1879. 
Henry  A.  Merritt,  for  plaintiffs. 
J.  Stewart  JKoss,  for  defendant. 
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WESTBROOK,  J.  —  The  facts  in  this  cause  were  admitted, 
and  are  these : 

The  defendant  was  indebted  to  the  plaintiffs  in  the  sum  of 
$956.28.  On  the  5th  day  of  January,  1877,  one  Joseph  R. 
Andrews  conveyed  to  the  plaintiffs  a  plot  of  ground  in 
Newark,  New  Jersey,  "as  collateral  security  for  said  indebt- 
edness." The  plaintiffs  on  that  day  signed  a  written  memo- 
randum, which  recited :  "  Whereas,  George  W.  Fletcher  is 
indebted  to  us  in  the  sum  of  $956.28,  and  is  at  present  unable 
to  pay  the  same;  and,  whereas,  we  have  agreed  to  give 
Fletcher  time  to  pay  the  same,  not  exceeding  thirty-eight 
months  from  the  date  thereof,  and  that  we  will  accept  monthly 
payments  of  not  less  than  twenty-five  dollars  a  month  to  be 
paid  on  the  first  of  each  and  every  month  until  the  whole 
amount  of  $956.28  be  paid,  with  interest  thereon  from  July 
1,  1876;"  and,  also,  the  giving  of  the  deed  by  Andrews  as 
collateral  security  for  the  indebtedness  as  before  mentioned, 
and  then  obligated  the  plaintiffs  to  reconvey  the  property  con- 
veyed when  the  debt  due  from  Fletcher  was  "  paid  in  accord- 
ance with  the  terms  of  the  above  agreement." 

The  case  depends  upon  the  terms  of  the  writing  and  the 
question  is,  did  any  part  of  the  debt  become  due  before  the 
expiration  of  thirty-eight  months,  the  action  having  been 
commenced  after  the  defendant  had  failed  to  meet  one  or  two 
of  the  monthly  payments  ? 

It  is  true  that  the  writing  produced,  which  is  executed  by 
the  defendants,  is  not  a  direct  agreement  with  the  defendant 
giving  time  but  it  expressly  declares :  "  We  have  agreed  to 
give  Fletcher  time  to  pay  the  same,"  and  it  must  be  assumed 
that  the  contract  between  plaintiffs  and  defendant  was  in  such 
form  and  shape  that  it  accomplished  what  the  plaintiffs  declare 
it  had  done.  The  language  is :  "  We  have  agreed"  and  that 
would  be  impossible  of  a  verbal  talk  in  which  a  promise  is 
made  of  something  to  be  done  within  thirty-eight  months,  for 
such  promise  would  be  void  and  would  be  no  agreement. 

Neither  is  the  criticism  sound  that  the  agreement  was  with 
VOL.  LXI  12 
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Andrews.  It  is  true  that  the  writing  produced  protects 
Andrews,  but  therein  it  is  declared  that  they  have  agreed 
with  the  defendant  and  the  terms  thereof  are  specified.  What 
are  those  terms  ? 

First.  That  Fletcher  should  have  time  to  pay  the  debt,  for 
it  is  so  stated  in  direct  terms :  "  We  have  agreed  to  give 
Fletcher  time  to  pay  the  same." 

Second.  The  limit  of  the  time  he  was  to  have  is  said  to  be 
"  not  exceeding  thirty-eight  months  from  the  date  thereof." 

Third.  The  plaintiffs  agree  to  "  accept  monthly  payments 
of  not  less  than  twenty-five  dollars  a  month,  to  be  paid  on  the 
first  of  each  and  every  month  until  the  whole  amount  of 
$956.28  be  paid,  with  interest  thereon  from  July  1,  1876." 

It  is  not  seen  how  the  plaintiffs  can  avoid  the  effect  of  this 
plain  agreement.  Time  was  given  to  pay,  which  time  could 
not  exceed  thirty-eight  months  from  the  date  of  the  agree- 
ment, with  a  promise  on  the  part  of  the  plaintiffs  to  accept 
monthly  payments  of  not  less  than  twenty-five  dollars  each ; 
but  no  promise  on  the  part  of  the  defendant  to  pay  monthly 
is  made,  nor  is  there  any  reservation  by  the  plaintiffs  that  a 
failure  to  make  the  monthly  payments  would  render  the 
whole  sum  due. 

The  cases  cited  by  the  plaintiffs'  counsel  are  not  analogous. 
A  promise  on  the  one  side  to  accept,  and  on  the  other  to  pay, 
a  given  sum  in  composition  of  a  debt  in  installments  is  a 
single  agreement  to  pay  a  specified  sum  in  installments,  and 
upon  a  failure  to  make  one  payment  the  whole  contract  is 
broken  by  the  debtor  and  the  creditor  can  again  enforce  the 
original  debt.  In  this  case  time  is  given  for  the  whole  debt, 
and  there  is  no  promise  to  pay  in  installments  but  only  a 
declaration  by  the  plaintiffs  that  they  will  accept  monthly 
payments  if  the  defendant  sees  fit  to  make  tham.  Until  the 
defendant  fails  to  pay,  according  to  the  terms  of  the  agree- 
ment the  plaintiffs  have  no  cause  of  action  which  they  can 
enforce. 

There  must  be  judgment  for  the  defendant  upon  the  sole 
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ground  that  there  was  no  debt  due  to  the  plaintiffs  when  thig 
suit  was  commenced.  As  an  action  is  commenced,  except  to 
save  the  statute  of  limitation,  by  the  service  of  the  summons, 
the  plaintiffs  could  serve  the  summons  issued  to  the  sheriff 
prior  to  the  agreement  giving  time,  after  default,  if  any  in 
the  agreement.  They  were  not  compelled  to  issue  new  pro- 
cess to  begin  the  suit,  though  the  order  of  arrest  issued,  but 
not  executed,  before  such  agreement  became  invalid  in  con- 
sequence thereof,  as  the  general  term  held  upon  the  appeal 
from  the  order  refusing  to  vacate  it.  As  the  case  is  decided 
upon  the  ground  that  the  time  given  to  pay  the  debt  had  not 
expired  when  the  summons  was  served,  there  is  no  occasion  to 
elaborately  discuss  the  point  made  upon  the  summons,  and 
the  alleged  necessity  of  issuing  a  new  one. 


NEW  YORK  SUPREME  COURT. 

WILLEMINE    L.   L.   REINERS    agt.   FREDERICK    BRANDHORST 

and  others. 

Demurrer  to  complaint. 

A  subsequent  separate  cause  of  action  cannot  be  upheld  by  allegations 
contained  in  a  preceding  one  unless  they  are  connected  therewith  by 
proper  averments. 

Victory  Webb,  dr.,  Manufacturing  Company  agt.  Beeclier  (55  How.  P.  R., 
193)  applied. 

Where  a  plaintiff,  in  her  complaint,  averred  that  she  "is  the,  only  Jieir  at 
law  of  the  deceased"  and  as  such  is  entitled  to  certain  property  of  the 
deceased,  but  it  was  not  alleged  that  the  deceased  died  intestate,  or 
what  issue,  if  any,  he  left  him  surviving,  or  how  her  claim  as  sole  heir 
at  law  arose: 

Held,  on  demurrer,  that  the  averment  was  a  conclusion  of  law  and  not  the 
allegation  of  a  fact,  and  that,  for  such  reason,  the  complaint  was 
defective  in  substance. 

Special  Term,  October,  1879. 
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J.  H.  Whitelegge,  for  demurrer. 
A.  M.  <&  G.  Card,  opposed. 

YAN  YOBST,  J.  —  The  plaintiff,  in  her  first  cause  of  action, 
alleges  that  on  or  about  the  28th  day  of  December,  1875,  one 
Henry  A.  Henken  died  in  the  city  of  New  York  leaving  cer- 
tain real  estate.  She  further  "alleges,  on  information  and 
belief,  that  she,  according  to  the  laws  of  New  York,  is  the 
only  heir  at  law  of  the  said  deceased,"  and  was,  "  as  such  heir 
at  law,"  on  the  death  of  Henken,  entitled  to  the  property  and 
the  rents,  issues  and  profits  thereof.  In  the  first  cause  of 
action  the  complaint  alleges  that  two  of  the  defendants  have 
taken  possession  of  the  property  and  converted  it  to  their 
own  use. 

In  the  second  cause  of  action  it  is  claimed  that  two  of  the 
defendants,  other  than  those  mentioned  in  the  first  cause  of 
action,  have  received  portions  of  the  proceeds  of  this  property 
realized  on  a  sale  thereof,  they  claiming  to  be  heirs  at  law  of 
the  deceased.  The  plaintiff,  however,  alleges  that  such  defend- 
ants are  not  the  heirs  at  law  of  the  deceased.  It  is  these  latter 
defendants  who  have  demurred  to  the  complaint,  upon  the 
ground  that  the  same  does  not  state  facts  sufficient  to  create  a 
cause  of  action  in  plaintiffs  favor. 

If  the  complaint  be  regarded  as  in  fact  attempting  to  set 
up  different  causes  of  action,  as  it  purports  by  its  language  to 
do,  then  the  second  cause  is  defective  in  not  setting  up  the 
facts  oat  of  which  the  plaintiff's  right  to  relief  arises. 

Each  separate  cause  of  action  must  be  complete  in  itself 
and  contain  everything  that  is  essential  to  be  stated  to  show 
the  plaintiff's  right  to  relief  (  Victory  Webb,  &c.,  Manufactur- 
ing Co.  agt.  Beecher,  55  How.  P.  R.y  193*  Anderson  agt. 
Speers,  58  How.  P.  7?.,  68). 

A  subsequent  separate  cause  of  action  cannot  be  upheld  by 
allegations  contained  in  a  preceding  one  unless  they  are  con- 
nected therewith  by  proper  averments.  But  whether  the 
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complaint  be  regarded  as  setting  up  two  or  only  one  cause  of 
action  it  is  defective  in  substance. 

The  plaintiff  says  that  she  "  is  the  only  heir  at  law  of  the 
deceased,"  and  as  such  is  entitled  to  the  property  and  the  rents 
thereof.  It  is  not  stated  that  the  deceased  died  intestate,  or 
what  issue,  if  any,  he  left  him  surviving,  nor  how  her  claim 
as  sole  heir  at  law  arises. 

An  averment  that  one  is  the  sole  heir  at  law,  under  the  laws 
of  New  York,  of  a  deceased  person  is  a  conclusion  of  law  and 
not  a  fact.  The  facts,  out  of  which  such  claim  arises,  should 
be  stated  in  a  pleading,  and  the  heir  at  law  cannot  claim 
unless  there  was  no  valid  testamentary  disposition  made  by 
the  deceased,  in  which  case  the  fact  of  intestacy  should  be 
pleaded. 

The  demurrers  are  well  taken,  and  there  must  be  judgment 
for  defendants  with  leave  to  plaintiff  to  amend,  on  terms. 


K  Y.  COMMON  PLEAS. 

WILLIAM  H.  CROMWELL  et  al.,  plaintiffs  and  appellants,  agt. 
GEORGE  L.  BURR,  defendant  and  respondent. 

Discharge  in  bankruptcy  and  by  composition  proceedings  —  Pleadings. 

A  discharge  in  bankruptcy  may  be  pleaded  by  a  simple  averment,  that  on 
the  day  of  its  date  it  was  granted  to  the  bankrupt,  setting  forth  a  copy 
thereof.  In  such  a  case  it  is  not  necessary  for  the  defendant  to  allege 
the  facts  which  show  that  the  court  of  bankruptcy  had  jurisdiction  of 
the  party  or  of  the  subject-matter. 

All  other  proceedings  which  are  relied  upon  to  discharge  a  bankrupt  from 
his  debts  must,  when  pleaded,  be  accompanied  by  averments  which 
show  that  the  court  in  which  they  were  taken  had  jurisdiction  of  the 
parties  and  of  the  subject-matter.  Such  proceedings  are  regarded  as 
the  judgment  of  an  inferior  court  of  special  and  limited  jurisdiction,  or 
as  a  discharge  in  insolvency,  and  jurisdiction  must  be  shown  by  the 
averment  of  facts  which  conferred  it. 

Decided,  May  Term,  1880. 
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APPEAL  from  a  judgment  of  affirmance  by  the  marine  court 
general  term. 

Wilder  &  Thomas,  for  plaintiffs  and  appellants. 
Wakeman  <&  Lotting,  for  defendant  and  respondent. 


HOESEN,  J.  —  Section  5119,  Revised  Statutes  of  the 
United  States,  provides  that  a  discharge  in  bankruptcy  may  be 
pleaded  by  a  simple  averment,  that  on  the  day  of  its  date  it 
was  granted  to  the  bankrupt,  setting  forth  a  full  copy  of  the 
discharge  in  its  terms  as  a  full  and  complete  bar  to  all  suits 
brought  on  any  debts,  claims,  liabilities  or  demands  which 
were,  or  might  have  been,  proved  against  the  estate  of  the 
bankrupt  in  bankruptcy.  "Where  a  discharge  is  set  forth  in 
the  answer,  that  is  to  say,  where  a  full  and  complete  copy 
thereof  is  inserted  in  the  pleading  it  is  not  necessary  for  the 
defendant  to  allege  the  facts  which  show  that  the  court  of 
bankruptcy  had  jurisdiction  of  the  party  or  of  the  subject- 
matter  (Stoll  agt.  Wilson,  14  W.  B.  R.,  571  ;  Esters  Form  and 
Precedents,  title,  "Bankruptcy"}. 

Sackett  agt.  Andress  (5  Hill,  32T),  and  other  cases  which 
hold  that  the  pleading  must  set  forth  the  facts  which  show 
the  bankruptcy  court  to  have  had  jurisdiction,  were  decided 
under  a  statute  which  contained  no  such  provision  as  section 
5119,  to  which  reference  has  been  made. 

But  that  section  applies  to  discharges  only.  All  other  pro- 
ceedings which  are  relied  on  to  release  a  bankrupt  from  his 
debts  must,  when  pleaded,  be  accompanied  by  averments 
which  show  that  the  court  in  which  they  were  taken  had  juris- 
diction of  the  parties  and  of  the  subject-matter.  Such  pro- 
ceedings are  regarded  as  the  judgment  of  an  inferior  court  of 
special  and  limited  jurisdiction,  and  must  be  shown  by  the 
averment  of  the  facts  which  conferred  it  (Turner  agt.  IZoby, 
3  N.  Y.,  193  ;  Sackett  agt.  Andress,  5  Hill,  327  ;  Stoll  agt. 
Wilson,  14  W.  B.  K.,  571). 
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The  answer  in  this  case  is  defective  in  substance,  as  it  does 
not  set  forth  facts  which  gave  the  court  of  bankruptcy  juris- 
diction of  the  bankrupt,  and  of  the  involuntary  proceedings 
taken  by  the  creditor  against  him.  It  was  error,  therefore,  in 
the  justice  to  deny  the  plaintiffs  motion  for  judgment  on  the 
answer.  Had  the  justice  decided  the  answer  to  be  defective, 
it  would  have  been  proper  to  allow  the  defendant  to  amend 
his  answer  by  pleading  the  jurisdictional  facts ;  but,  as  the 
plaintiff  delayed  his  motion  till  the  trial  had  begun,  there 
should  not  be  imposed,  as  condition  of  such  an  amendment, 
any  more  costs  than  he  would  have  been  entitled  to  if  he  had 
moved  for  judgment  upon  the  answer  as  frivolous,  under  sec- 
tion 537,  Code  of  Civil  Procedure.  For  the  error  in  denying 
the  motion  for  judgment  on  the  answer,  the  judgment  must 
be  reversed,  with  costs  to  abide  the  event.  As  the  defendant 
will  doubtless  at  once  apply  for  leave  to  amend  his  answer,  it 
may  be  well  to  call  attention  to  the  following  authorities  which 
both  parties  may  find  useful  (Stephens  agt.  Ely,  6  Hill,  607 ; 
EK  parte  Jewett,  11  W.  B.  R.,  443,  444;  In  re  Duncan,  14 
W.  B.  JR.,  18',  In  re  Funkenstein,  14  W.  B.  B.,  213). 

The  Stephens  case  establishes  that  it  is  not  necessary  for  a 
bankrupt,  against  whom  proceedings  in  involuntary  bankruptcy 
were  taken,  to  set  forth,  when  pleading  a  discharge,  what  the 
acts  of  bankruptcy  were  of  which  he  was  accused  by  his  cred- 
itors. The  other  cases  hold  that  where  the  jurisdictional  facts 
are  shown  to  exist,  viz.,  that  the  debtor  resides  within  the 
United  States,  and  either  resides  or  does  business  in  the  dis- 
trict in  which  bankruptcy  proceedings  are  taken,  and  that  he 
owes  debts  provable  in  bankruptcy  to  an  amount  exceeding 
$300,  the  court  of  bankruptcy  has  jurisdiction,  and  its  deci- 
sions cannot  be  inquired  into  or  impeached  collaterally  because 
the  requisite  number  of  creditors  did  not  unite  in  the  petition 
or  because  the  petition  does  not  contain  sufficient  allegations 
of  the  existence  of  any  of  the  facts  which,  under  section  5021, 
United  States  Revised  Statutes,  should  exist  to  warrant  a  pro* 
ceeding  in  in  voluntary  bankruptcy.  Nor  would  it  invalidate 
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a  composition  resolution,  accepting  which  the  court  had  ordered 
to  be  recorded,  if  the  creditor  should  prove  in  a  collateral 
action  that  the  requisite  number  of  creditors  had  not,  in  fact, 
accepted  the  composition.  The  court  of  bankruptcy,  in  order- 
ing the  resolutions  to  be  recorded,  necessarily  decided  that  the 
requisite  number  had  accepted,  and  its  decision  cannot  be 
questioned  collaterally.  Nor  would  the  failure  to  produce  the 
bankrupt's  statement  at  any  meeting,  or  any  other  omission, 
or  any  departure  by  the  bankruptcy  court  from  the  regular 
order  of  procedure  invalidate  the  composition  when  pleaded 
as  a  defense  to  a  collateral  action.  If  the  court  of  bank- 
ruptcy had  jurisdiction  of  the  proceedings  when  they  were 
begun  its  adjudication  in  favor  of  recording  the  resolutions 
accepting  the  composition,  is  conclusive  as  to  the  regularity  of 
every  intermediate  proceeding. 

We  do  not  now  intimate  any  opinion  as  to  the  effect  of  the 
omission  from  the  petition  of  any  allegation  as  to  the  residence 
of  the  bankrupt.  The  Revised  Statutes  do  not  prescribe  what 
the  petition  shall  allege.  Whether  the  petition  was  sufficient 
to  confer  jurisdiction,  it  not  averring  that  Burr  resided  within 
the  United  States,  we  leave  for  furture  consideration.  Nor 
do  we  now  express  any  opinion  as  to  the  effect  of  an  offer  of 
money  in  fulfillment  of  the  terms  of  the  composition,  coupled 
with  a  demand  for  a  receipt,  and  a  refusal  to  pay  the  money 
unless  a  receipt  were  given.  We  do  not  determine  whether 
a  tender  with  a  condition  annexed  is  such  a  tender  as  will 
debar  the  creditor  from  claiming  the  full  amount  of  his  orig- 
inal claim. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

C.  P.  DALY,  Ch.  J.  and  J.  F.  DALY,  J.,  concurred. 
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N.  Y.  MAEINE  COURT. 

JAMES  P.  KERNOCHAN,  as  trustee,  and  another  agt.  JOHN  B. 
BLAND  and  another. 

J'rint  debtors — proceedings  against  —  Parties  not  summoned  in  action  on  joint 
contract  may  be  summoned  after  judgment  —  Code  of  Procedure,  sections 
375-379  —  Time  of  service,  twenty  days. 

The  proceeding  provided  for  by  section  375  of  the  Code  of  Procedure  to 
bind  a  joint  debtor  not  originally  summoned  is  a  special  statutory  pro- 
ceeding, and  a  party  defendant  is  entitled  to  twenty  days'  notice,  and 
this  although  the  suit  be  in  the  marine  court. 

Special  Term,  May,  1880. 

W.  II.  Sage,  for  plaintiff. 

M.  M.  Budlong,  for  defendant. 

THIS  was  a  motion  to  vacate  a  judgment.  It  appeared  that 
on  May  14,  1879,  judgment  had  been  entered  herein  for 
$220.42  against  one  of  the  defendants.  On  March  8,  1880, 
the  defendant,  John  B.  Bland,  who  was  never  served  with  the 
original  summons,  was  served,  under  the  provisions  of  section 
375  of  the  old  Code,  with  a  summons  to  show  cause  within 
six  days  why  he  should  not  be  bound  by  the  judgment  as  a 
joint  debtor.  On  March  16,  1880,  judgment  was  entered 
against  him  for  $261.51,  he  having  taken  no  notice  of  the 
summons.  Execution  was  thereupon  issued  to  the  sheriff 
who  having  returned  the  same  unsatisfied,  an  order  for  the 
examination  of  the  defendant,  John  B.  Bland,  was  obtained 
and  served.  He  then  made  this  motion  to  vacate  and  set 
aside  the  judgment  entered  against  him  on  March  sixteenth, 
and  the  execution  and  order  on  the  ground  that  the  summons 
required  him  to  show  cause  within  six  days  instead  of  twenty. 
You  LIX  13 
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Plaintiffs  attorney  claiming  that  the  summons  in  this  court 
being  returnable  in  six  days  the  practice  was  regular,  while  the 
defendant's  attorney  claimed  that  this  was  a  statutory  pro- 
ceeding to  bind  a  joint  debtor  and  must  be  strictly  pursued. 

SHEA,  Ch.  J.  —  The  judgment  entered  by  notice,  under 
the  sections  375  and  379,  against  the  joint  debtor  not  served 
with  the  original  summons  is  irregular ;  that  proceeding  is 
special  and  the  party  defendant  is  entitled  to  twenty  days' 
notice.  The  auxiliary  judgment  must,  therefore,  be  vacated 
as  to  him. 

No  costs  awarded  it  being  a  new  point  of  practice. 


N.  Y.  COMMON  PLEAS. 

In  the  Matter  of  the  Assignment  of  MORITZ  ISICOE  and 
FERDINAND  HEIN  to  EDWARD  STREGLITZ  for  the  benefit  of 
creditors. 

Assignment  —  Examination  and  inspection  of  books  and  papers  of  assignors  — 
when  and  to  what  extent  such  examination  will  be  ordered. 

The  creditors  have  an  absolute  right  to  examine  into  the  affairs  of  the 
assignors,  and  for  that  purpose  to  inspect  their  books. 

The  inspection  need  not  be  made  by  the  creditor  personally.  He  may 
designate  some  one  to  make  it  for  him,  and  it  cannot  be  an  objection 
that  the  person  so  designated  is  an  expert. 

General  Term,  May,  1880. 

ON  the  22d  November,  1879,  judge  LARREMORE  granted  an 
order  for  the  examination  of  the  assignors  and  assignees  and 
of  books  and  papers  upon  the  petition  of  niimerous  creditors 
whose  claims  amount  to  $13,778.15,  as  verified  on  the  same 
day,  which  alleged : 

1.  A  due  demand  for  an  inspection  of  said  books,  &c. 

3.  Refusal  by  the  assignee. 
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3.  Under  advice  of  his  counsel. 

4.  Because  information  might  be  obtained  inconvenient  to 
the  assignee  and  assignment. 

5.  The  debts  are  $133,732.74,   of   which   $56,394.20  are 
preferred. 

6.  The  assignee  preferred  for  $17,  572  92,  and  M.  L.  Streg- 

litz  &  Sons,  his  relatives, 

for 23,  606  28 


Together  amounting  to  . .   $41, 179  20 

Upon  the  affidavit  of  the  assignee  and  his  counsel,  and  on 
his  motion,  the  order  of  Mr.  justice  LAJRREMORE  was,  on  the 
29th  day  of  November,  1879,  modified  by  him,  and  it  is  from 
this  order  that  the  present  appeal  is  taken. 

There  is  no  substantial  variance  between  the  order  entered 
and  now  appealed  from  and  the  order  proposed  by  the 
assignee. . 

The  order  appealed  from  is  as  follows : 

Upon  the  petition  of  Frederick  Butterfield  and  other  cred- 
itors of  said  assignors  the  order  made  thereon  011  the  22d  day 
of  November,  1879,  the  notice  of  motion  in  behalf  of  said 
assignee  to  modify  said  order  and  the  affidavits  of  Siegmund 
Spingaru  and  Edward  Streglitz  in  support  of  such  motion, 
and  after  hearing  Siegmund  Spingarn,  Esq.,  of  counsel  for 
said  assignee,  in  support  of  said  motion,  and  Mr.  Richard  S. 
Newcombe,  of  counsel  for  said  petitioning  creditors  consent- 
ing thereto,  and  proposing  this  order  in  lieu  of  said  order  of 
the  22d  November,  1879,  it  is 

Ordered  that  said  order  of  the  22d  day  of  November,  1879, 
be  modified,  and  in  the  place  and  stead  thereof  it  is 

Ordered  that  the  petitioning  creditors  by  Frederick  Lewis, 
their  agent,  have  leave  to  examine  the  books  of  account  of 
said  assignors  before  William  S.  Keiley,  Esq.,  counselor  at 
law,  who  is  hereby  appointed  referee  for  the  purpose  of  such 
inspection  being  had  before  him,  and  for  that  purpose  the 
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said  assignee  is  hereby  directed  and  required,  upon  two  days' 
notice,  to  produce  before  said  referee  said  books,  together 
with  all  vouchers  and  papers  connected  with  the  affairs  of  said 
assignors  which  may  be  necessary  for  the  purpose  of  such 
examination,  and  that  such  books  and  vouchers  shall  be  pro- 
duced for  such  purpose  from  time  to  time  until  the  completion 
of  such  examination,  and  that  said  Frederick  Lewis  may  make 
such  extracts  therefrom  as  he  may  desire. 

And  it  is  further  ordered  that  said  assignors  and  assignee, 
and  such  other  person  or  persons  as  may  be  necessary,  be  and 
appear  before  said  referee  upon  such  days  as  he  may  desig- 
nate to  be  then  and  there  examined  touching  such  books  and 
accounts  and  other  matters  connected  therewith  as  may  seem 
necessary. 

COUKT  OF  COMMON  PLEAS 

IN   AND   FOR   THE    ClTT   AND    COUNTY   OF   NEW   YORK. 

IN  THE  MATTER  OP  THE  ASSIGNMENT  OF  j 
MORITZ  ISIDOR  AND  FERDINAND  j- 
HEIN. 

SIR.  —  Please  take  notice  that  Edward  Streglitz,  the  assignee 
in  the  above-entitled  matter,  hereby  appeals  to  the  general  term 
of  this  court  from  an  order  entered  herein  on  the  29th  day  of 
November,  1879,  requiring  the  production  of  the  books  of  the 
firm  of  Isidor  &  Hein  before  William  S.  Keiley,  Esq.,  referee, 
for  the  purposes  of  inspection,  and  he  hereby  appeals  from 
each  and  every  part  of  said  order. 

Dated  NEW  YORK,  December  10,  1879. 

LAUTEKBACH  &  SPINGARN, 

Attorneys  fo^  the  Assignee. 

To  NATHANIEL  JARVIS,  JR.,  Esq., 

Clerk  of  Court  of  Common  Pleas. 

To  RICHARD  S.  NEWCOMBE,  Esq., 

Attorney. 
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S.  Spingam,  for  appellant.  The  court  had  no  right  to 
grant  the  order  in  the  manner  and  form  in  which  it  was 
entered. 

The  jurisdiction  of  the  court  to  order  the  examination  of 
the  books  is  contained  in  section  No.  1  of  the  general  assign- 
ment act  of  1877,  which  is  as  follows  : 

"  The  county  judge  may  also,  at  any  time,  on  petition  of 
any  party  interested,  order  the  examination  of  witnesses  and 
the  production  of  any  books  and  papers  by  any  party  a  wit- 
ness before  him  or  before  a  referee  appointed  by  him  for 
such  purposes." 

The  appellant  contends  that  under  this  section  the  court 
can  only  direct  a  party  or  witness  to  produce  the  books  while 
such  party  or  witness  is  under  examination,  and  that  such 
books  remain  in  the  custody  of  the  party  or  witness  until  the 
examination  is  concluded  when,  in  pursuance  of  said  section, 
they  may  be  directed  to  be  filed  in  the  clerk's  office. 

The  evident  intent  of  the  section  is  to  afford  a  creditor  the 
right  to  examine  the  affairs  of  the  debtor,  at  the  same  time 
affording  the  debtor  an  opportunity  for  explanation  which  an 
oral  examination  affords. 

As  the  order  is  entered  it  affords  the  creditor  an  opportu- 
nity for  an  examination  of  the  books  without  giving  the 
debtor  an  equal  opportunity  for  explanation. 

The  question  is  novel  and  the  practice  has  not  been  adjudi- 
cated at  a  general  term  of  this  court.  It  is  conceded  that  the 
opportunity  for  an  examination  of  books  can  be  accorded  to 
a  creditor  upon  a  proper  petition,  but  it  is  claimed  that  the 
provisions  of  this  section  authorize  no  different  procedure 
than  the  ordinary  ones  where  the  books  of  an  adverse  party 
are  obtained  for  purposes  of  examination. 

It  cannot  be  claimed  that  a  party  obtaining  books  under  a 
subpoena  duces  tecum  would  have  the  right  to  examine  the 
books  of  the  opposing  party  without  direct  questions  to  the 
witness  producing  the  books. 

Even  when  a  discovery  is  directed  and  books  and  papers 
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are  ordered  to  be  produced  for  inspection  it  is  done  under 
circumscribed  limitations,  and  the  subject-matter  sought  to 
be  discovered  is  well  defined  and  the  inspection  limited 
accordingly. 

As  the  order  now  stands  there  is  no  limit  to  the  petitioner's 
right,  and  he  can  examine  each  and  every  paper  and  book 
which  the  debtors  ever  used  in  their  business  without  giving 
the  debtors  an  opportunity  to  explain  any  apparent  discrepan- 
cies or  correct  inadvertent  errors  or  mistakes,  and  the  result 
might  be  long  litigations  based  upon  apparent  abstracts  from 
books  and  papers  on  their  face  showing  irregularities  but 
capable  of  rectification  and  ready  explanation  by  an  oral 
examination. 

The  power  to  examine  books  and  papers  is  an  invasion  of 
the  rights  of  an  individual,  and  when  allowed  in  pursuance 
of  law  the  provisions  and  safeguards  of  law  should  all  be 
observed  so  as  to  prevent  oppression  and  injustice. 

Richard  S.  N~ewcombe,  for  respondent. 

I.  The  petition  of  the  creditors  was  presented  under  section 
21  of  the  assignment  act,  which  provides  that  on  the  petition 
of  any  party  interested  the  county  judge  may  order  the  exam- 
ination of  witnesses  and  the  production  of  any  books  and 
papers  by  any  party  or  witness  before  him,  or  before  a  referee 
appointed  by  him  for  such  purpose.     The  order   appealed 
from  only  so  provides. 

The  affidavit  of  the  assignee,  it  is  true,  denies  the  allega- 
tion in  the  creditors'  petition  as  his  reason  for  permitting  an 
examination  of  the  books  ;  but  that  statement,  though  contra- 
dicted, read  with  the  fact  of  preferences  having  been  created 
to  the  amount  of  $41,179.20  in  favor  of  the  assignee  Streg- 
litz  and  M.  L.  Streglitz  &  Sons  was  sufficient  to  justify  the 
order  appealed  from. 

II.  Irrespective  of  the  reason  assigned  it  is  plain  that  the 
assignee  refused  to  allow  the  books  to  be  examined.     He 
don't  deny  the  refusal,  he  only  says  he  didn't  put  it  on  the 
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ground  alleged  in  the  moving  papers.  He  says,  in  effect,  that 
he  took  the  ground  that  the  creditors  had  no  right  to  have  the 
books  examined  by  an  expert,  but  that  he  would  give  any 
information  in  regard  to  a  specific  matter.  That  is  not  what 
the  creditors  want,  nor  what  they  have  the  right  under  the 
statute  to  have.  They  want  to  examine  into  the  affairs  of 
the  assignors.  This  they  have  the  right  to  do  fully  and  unre- 
strictedly, and  it  is  a  breach  of  duty  upon  the  part  of  the 
assignee  to  prevent  their  doing  it  (Manning  agt.  /Stern,  1 
Abb.  N.  C.,  408). 

III.  The  creditors  have  an  absolute  right  to  examine  into 
the  affairs  of  the  assignors,  and  for  that  purpose  to  inspect 
their  books  (In  re  Bryce  &  Smith,  56  How.  P.  J?.,  359). 
The  inspection  need  not  be  made  by  the  creditor  personally. 
He  may  designate  some  one  to  make  it  for  him,  and  it  cannot 
be  an  objection  that  the  person  is  an  expert. 

IV.  It  is  utterly  unreasonable  for  an  assignee  to  refuse 
a  creditor  free  right  to  examine  into  the  affairs  of  the  debtor. 
The  assignee  is  not  appointed  to  protect  the  debtor  or  to 
baffle  the  creditor.     The  least  a  failed  debtor  can  do  is  to 
throw  open  his  affairs  to  the  examination  of  his  creditors.     If 
he  cannot  pay  his  debts  he  should  at  least  be  willing  to  let 
the  creditor  know  why  and  how  the  misfortune  occurred  and 
what   has   become  of   his   property;   and   an   assignee   who 
obstructs,  or  attempts  to  obstruct,  by  refusing  to  allow  the 
creditors  the  fullest  access  to  the  books  of  the  debtor,  is 
recreant  to  his  duty  and  to  the  trust  in  favor  of  the  creditors 
which  has  been  conferred  upon  him.     The  order  should  be 
affirmed,  with  costs. 

After  argument  the  general  term,  YAN  BRUNT  and  J.  F. 
DALY,  JJ.,  affirmed  the  order  of  LAKKEMOKE,  J. 
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SUPKEME  COURT. 

JOHN  A.  DODGE  agt.  THE  BRADSTKEET  COMPANY,  JOHN  H. 
WHITE  and  ROBERT  B.  HARDY. 

Action  against  a  corporation  for  conspiring  with  others  to  injure  the  defendant 
by  slanderous  utterances —  Complaint. 

Where,  in  an  action  against  a  corporation  defendant  sued  with  others, 
it  is  alleged  in  the  complaint  that  the  corporation  combined  and  con- 
federated with  the  other  defendants  to  injure  the  plaintiff  by  circulating 
false  and  slanderous  statements  to  his  injury  with  the  view  of  compel- 
ling him  to  become  a  subscriber  to  the  publications  of  the  corporation 
defendants,  in  pursuance  of  which  combination  the  slanderous  words 
were  uttered  by  the  other  defendants : 

Held,  upon  demurrer  to  the  complaint,  that  a  cause  of  action  was  alleged 
against  the  corporation. 

Special  Term,  April,  1880. 
DEMURRER  to  the  complaint. 
John  H.  Bird,  for  defendants. 
Clarence  Lexow,  for  plaintiff. 

VAN  YORST,  J.  —  After  a  careful  reading  of  the  complaint 
and  a  consideration  of  the  points  and  arguments  of  the  coun- 
sel I  cannot  conclude  that  this  pleading  is  obnoxious  to  the 
objection  that  causes  of  action  have  been  improperly  joined. 

It  does  not  appear  to  have  been  the  pleader's  intention  to 
interpose  two  separate  causes  of  action,  one  for  slander  and 
another  for  an  illegal  combination  and  conspiracy  between 
the  defendants  to  injure  the  plaintiff. 

It  is  true  that  the  utterances  of  the  defendants,  White  and 
Hardy,  which  are  claimed  to  have  been  false  and  slanderous, 
are  given  with  detail  in  the  beginning  of  the  complaint,  but 
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they  are  afterwards  alleged  to  have  been  the  outcome  of  an 
illegal  conspiracy  and  combination  formed  between  the 
defendants  with  the  intent  and  design  of  compelling  plaintiff 
to  become  a  subscriber  to  the  publications  of  the  defendant 
corporation.  As  far  as  the  value  of  the  pleading  is  concerned 
it  is  immaterial  whether  the  conspiracy  which  conceived  the 
wrong  and  consummated  it  in  averment  precedes  or  follows 
the  statement  of  its  open  expression. 

The  complaint  undertakes  to  state  only  the  history  and 
nature  of  a  combined  purpose  to  do  plaintiff  an  injury,  and 
the  method  of  its  accomplishment. 

It  is  not  necessary  to  question  the  point  made  by  the  learned 
counsel  of  the  defendant  that  a  corporation  could  not  utter  a 
slander  (Townsend  on  Slander,  sec.  265). 

Although  it  has  not  the  power  of  human  speech  it  can  and 
unfortunately  sometimes  does  much  human  mischief.  Cor- 
porations have  the  capacity  to  enter  into  combinations  with 
others  through  which  wrong  is  often  inflicted. 

The  illegal  and  improper  purposes  of  a  corporation  may 
find  expression  in  a  resolution  entered  on  its  books,  and  its 
ends  may  be  attained  through  its  agents  and  confederates. 

A  corporation  may  sanction  the  publication  of  a  libel  by  its 
agents  and  employes  and  will  be  held  liable  therefor. 

Corporations  have  the  capacity  to  act  and  that,  too,  with 
a  bad  motive.  They  are  managed  by  fallible  men.  The 
defendant  corporation  is  here  charged  with  combining  and 
confederating  with  the  other  defendants  to  injure  the  plain- 
tiff by  circulating  false  and  slanderous  statements  to  his 
injury. 

This  may  not,  in  the  end,  prove  to  be  true,  but  for  the  pur- 
poses of  this  hearing  the  demurrer  concedes  it.  For  this 
action,  if  established  by  competent  proof,  it  should  be  held 
liable. 

Among  other  things  the  plaintiff  is  charged  with  being  a 
"  defaulter  "  under  circumstances  which  impute  a  crime,  and 
that  is  actionable. 
VOL.  LIX        14 
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The  grounds  of  demurrer  are  not  well  taken  and  there 
should  be  judgment  for  the  plaintiff  with  liberty,  however,  to 
the  defendant  to  withdraw  the  demurrer  and  interpose  an 
answer  on  payment  of  costs. 


COUKT  OF  APPEALS. 

JAMES  E.  MC^EANY,  plaintiff  and  appellant,  agt.  THE  MAYOE, 
ALDERMAN  AND  COMMONALTY  OF  THE  CITY  OF  NEW  YOKK, 
defendants  and  respondents. 

New  York  (city  of) —  Election  of  aldermen  —  TJie  supreme  court — power  to 
determine  upon  quo  warranto  wlietlier  a  person  was  duly  elected  or  not  — 
Officer  de  facto  and  de  jure  —  their  rights  as  to  salary. 

The  provisions  of  the  charter  of  the  city  of  New  York  providing  that  the 
board  of  aldermen  and  assistant  aldermen  of  that  city  should  be  the 
exclusive  judges  of  the  qualification,  election  and  return  of  their  mem- 
bers, do  not  take  away  from  the  supreme  court  its  inherent  power  of 
determining  upon  quo  warranto  whether  a  person  was  duly  elected  to 
and  qualified  for  such  office.  The  power  is  a  concurrent  and  not  an 
exclusive  one,  and  the  jurisdiction  of  whichever  attaches  first  continues 
to  the  termination  of  the  proceeding.  Therefore,  if  the  claimant  to  the 
office  submits  himself  to  the  jurisdiction  of  the  board  to  which  he 
claims  to  have  been  elected,  and  that  board  decides  against  his  title  he 
cannot  afterwards  invoke  the  aid  of  the  court,  but  if  the  aid  of  the  court 
is  sought  first  its  judgment  is  conclusive.  A  person  who  receives  the 
certificate  of  election  to  an  office  of  which  he  gets  possession  ceases  to 
be  an  officer  de  facto  from  the  time  of  judgment  of  ouster.  No  further 
proceeding  or  writ  is  necessary  to  put  the  officer  de  jure  into  legal  pos- 
session of  the  office,  and  a  payment  by  the  financial  officer  of  a  munici- 
pal corporation  to  such  de  facto  officer,  after  notice  of  such  judgment  of 
ouster,  does  not  protect  the  municipality  from  the  payment  of  the  same 
salary  to  the  officer  dejure  from  and  after  the  time  of  such  notice. 

Decided  February,  1880. 

THE  plaintiff  was  elected  at  the  charter  election  in  1868,  an 
assistant  alderman,   from  the  ninth  assembly  and  assistant 
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aldermanic  district  of  the  city  of  New  York,  under  the  pro- 
visions of  the  amended  charter.  Although  regularly  elected 
by  a  majority  of  the  votes  cast,  the  returns  of  the  district  can- 
vassers were,  in  two  election  polls  of  the  district,  fraudulently 
altered,  and  the  vote  transposed,  so  as  to  elect  the  plaintiffs 
competitor,  Peter  Culkin. 

The  county  canvassers  counted  the  vote  as  it  appeared  by 
the  altered  returns  of  the  district  canvassers,  and,  of  course, 
declared  Culkin  elected  according  to  such  returns.  Culkin 
was  thereupon  admitted  to  a  seat  in  the  assistant  aldermanic 
chamber,  and  McVeany  excluded. 

The  attorney-general  thereupon  commenced  an  action  in 
the  nature  of  a  q uo  warranto,  in  the  name  of  the  pe'ople  of 
the  state,  on  the  relation  of  Me  Veany  agt.  Culkin,  to  oust 
him  from  said  position,  on  the  ground  that  he  usurped  the 
office,  and  that  McVeany,  the  relator,  was  entitled  to  it. 
After  issue  joined  that  action  was  tried,  and  judgment  ren- 
dered ousting  Culkin,  and  declaring  McVeany  elected  and 
entitled  to  the  position.  The  plaintiff's  official  term  com- 
menced January  1,  1869,  and  was  to  continue  one  year.  The 
judgment  of  ouster  was  rendered  June  17,  1869.  The  plaintiff 
thereupon  took  the  official  oath,  and  filed  it  in  the  mayor's 
office,  and  went  to  the  assistant  aldermanic  chamber,  at  a  regu- 
lar meeting  of  the  board,  with  a  certified  copy  of  the  judg- 
ment and  demanded  his  seat ;  tne  board  refused  to  permit  him 
to  act,  although  he  was,  at  all  times,  ready  and  willing  to  per- 
form his  official  duty,  and  did  all  in  his  power  to  do  so.  The 
plaintiff,  after  the  expiration  of  his  official  term,  brought  this 
action  to  recover  the  year's  salary  belonging  to  the  office, 
fixed  by  law  at  $4,000.  The  defendants  denied  Me  Veany 's 
election,  and,  for  further  defense,  contended  that  the  board 
of  assistant  aldermen  were  the  exclusive  judges  of  the  elec- 
tion of  its  members,  and  that  the  board  had  declared  Culkin 
elected,  which  declaration  was,  as  they  claimed,  conclusive 
on  the  plaintiff.  The  case  was  tried  before  justice  FANCHER 
and  a  jury.  The  defendants'  counsel  moved  for  a  nonsuit  on 
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all  the  evidence  in  the  case,  and  the  court  granted  the  motion, 
with  a  direction  that  the  exceptions  be  heard  in  the  first 
instance  at  general  term,  and  judgment  suspended  in  the  mean- 
time. The  general  term  ordered  judgment  for  the  defendants 
on  the  exceptions  (see  case  reported  in  1  Ilun,  35,  and  in  3 
Thompson  <&  Cook,  131),  and  from  such  judgment  the  plain- 
tiff appealed  to  the  court  of  appeals. 

Edward  Jacobs  and  James  Clark,  for  appellant. 
W.  C.  Whitney  and  F.  L.  Stetson,  for  respondents. 

FOLGEB,  J.  —  This  is  an  action,  brought  by  the  plaintiff,  to 
recover  from  the  defendant  the  salary,  for  the  year  1869,  of  the 
office  of  assistant  alderman  for  the  ninth  aldermanic  district 
in  the  city  of  New  York. 

The  plaintiff  claims  that  he  was  duly  elected  to  that  office 
for  that  year.  He  gave  no  parol  proof  of  that  fact.  He  put 
in  evidence  a  judgment  roll  in  the  supreme  court  in  the  case 
of  The  People  on  the  relation  of  James  E.  Me  Veany  agt. 
Peter  Culkin.  From  that  it  appears  that  the  case  was  an 
action  in  the  nature  of  a  quo  warranto  to  test  the  right  of 
Culkin  to  the  office  above  named.  It  was  adjudged,  in  that 
case,  that  Culkin  had  usurped  and  intruded  into  that  office 
and  that  he  be,  and  that  he  thereby  was,  ousted  therefrom. 
It  was  also  adjudged  that  He  Veany,  the  plaintiff  here,  was 
entitled  to  that  office  since  the  1st  day  of  January,  1869,  and 
for  one  year  beginning  on  that  day  and  ending  on  the  last 
day  of  December  of  that  year. 

The  defendants  contend  that  this  adjudication  is  of  no 
effect  for  that,  as  they  urge,  the  board  of  assistant  aldermen 
has  the  exclusive  jurisdiction  to  judge  of  the  election  of  its  own 
members.  Power  to  judge  is  given  by  the  charter  of  the 
defendants,  and  it  is  claimed  that,  thereby,  the  courts  are 
excluded  from  any  jurisdiction  in  such  case,  except  to  review 
the  action  of  the  board  after  its  action  has  been  had.  We  are 
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not  of  that  mind.  The  same  question  has  been  presented  to 
us  in  the  case  of  The  People  ex  rel.  agt.  Hall  (decided  at  this 
sitting),  and  we  there  held  that  the  supreme  court  was  not 
ousted  of  jurisdiction  in  such  case  by  that  provision  in  the 
charter,  and  that  the  power  to  judge  given  to  the  boards  of 
the  common  council  was  not  exclusive  but  cumulative  only. 

"We  must  hold,  then,  that  the  judgment  thus  proven  estab- 
lishes, for  the  purposes  of  this  case,  that  McVeany,  the  plaintiff, 
was  de  jure  the  assistant  alderman  for  that  district  for  that 
year. 

It  appeared  on  the  trial  that  McYeany  had  not  in  fact  held 
and  exercised  that  office,  nor  performed  any  duty  or  rendered 
any  service  in  it.  It  further  appeared  that  at  the  election 
held  for  the  office  there  was  given  to  Culkin  the  canvassers' 
certificate  that  he  was  elected ;  that  he  took  the  oath  of  office 
and  discharged  the  duties  of  it  for  that  year  and  received  from 
the  defendants,  by  their  comptroller,  payment  of  the  official 
salary  for  that  year.  Thus  he  was  de  facto  in  the  office,  as 
the  incumbent  thereof,  under  color  of  title  thereto.  It  is  a 
fact  of  some  importance,  too,  that  McYeany  did  not  take  an 
oath  of  office  until  after  that  judgment,  to  wit,  on  the  18th 
of  June,  1869. 

On  this  state  of  facts  the  defendants  urge  that  upon  the 
authority  of  the  cases  of  Connw  agt.  The  Mayor  (5  N.  Y., 
285) ;  Smith  agt.  The  Mayor  (37  id.,  518)  the  plaintiff  can- 
not recover,  for  that  he  rendered  no  service  to  the  defendants 
and  earned  no  compensation.  In  5  New  York  it  is  said,  per 
RUGGLES,  Ch.  J.,  that  "  the  right  to  compensation  grows  out 
of  the  rendition  of  the  services  and  not  out  of  any  contract 
between  the  government  and  the  officer  that  the  services  shall 
be  rendered  by  him."  The  same  idea  is  expressed  by  DANIELS, 
J.,  in  Butler  agt.  Penna.  (10  lima.  [  IT.  &],  402-416) :  "  The 
promised  compensation  for  services  actually  performed  and 
accepted  may  undoubtedly  be  claimed 

both  upon  principles  of  compact  and  of  equity ;  but  to  insist 
beyond  this  *  *  ,  upon  a  reward  for  acts 
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neither  desired  nor  performed,  would  appear  to  be  reconcila- 
ble neither  with  common  justice  nor  common  sense."  The 
learned  judges  in  these  instances  were  combating  the  notion 
that  a  right  to  a  public  office  was  private  property  or  held  by 
contract  so  that  it  could  not  be  taken  away  or  affected,  or  the 
emoluments  of  it  regulated  during  the  term  of  the  incumbent. 
The  cases  did  not  present  directly  the  question  whether  an 
officer  could,  by  virtue  of  his  right  alone  to  the  office,  having 
in  fact  rendered  no  service,  recover  the  compensation  affixed 
to  the  office  when  it  had  been  paid  to  one  in  fact  in  the  office 
and  doing  the  service  therein.  But  the  cases  do  distinctly 
decide  that  the  relation  between  such  public  officers  and  the 
authority  superior  to  them  is  not  that  of  contractors  with 
each  other,  and  that  a  claim  to  official  emolument  cannot  be 
based  upon  the  idea  of  a  property  interest  in  the  office,  or  of 
that  of  an  agreement  to  pay  the  same.  The  case  of  Smith 
agt.  The  Mayor  (supra)  does  expressly  hold  that  an  officer  de 
jure  kept  from  the  exercise  of  his  office  while  waiting  and 
willing  to  perform  the  duties  of  it,  there  being  an  officer  de 
facto  rendering  the  official  services  and  receiving  the  payment 
authorized  by  law,  may  not  recover  of  the  municipality  the 
compensation  attached  to  the  office  for  the  time  for  which  his 
title  to  the  office  was  in  dispute  and  he  did  not  exercise  it. 
The  judgment  is  put  upon  the  ground  stated  in  Connor's 
case  (supra),  and  that  as  there  was  no  rendition  of  services 
nor  a  contract  for  payment  the  action  must  fail.  We  do  not 
find  in  the  reports  of  this  court  any  case  later  than  those 
above  cited  where  they  have  been,  in  this  respect,  either 
expressly  approved  or  adversely  commented  on.  In  Hadley 
agt.  The  Mayor  (33  N.  Y.,  603)  there  is  an  obiter  remark  of 
DENIO,  Ch.  J.,  to  the  effect  that  an  action  for  the  salary  of  an 
office  might  probably  have  been  successfully  defended  on  the 
ground  that  the  officer  failed  to  perform  the  duties  of  the  office 
and  had  acquiesced  in  the  irregular  order  for  his  dismissal.  In 
77*?  City  of  Hobolttn  agt.  Gear  (3  Dutchcr  [N.  </]],  265)  it  is 
said  ( p.  278)  that  the  relation  between  the  municipality  and  an 
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officer  of  it  is,  at  the  most,  a  contract ;  that  while  the  officer 
performs  the  duties  of  the  office  he  will  receive  the  compensa- 
tion provided  by  law ;  and  Connor's  case  (supra)  is  cited  with 
approval,  and  the  words  of  RUGGLES,  Ch.  J.,  that  we  have 
quoted  above  are  repeated  with  emphasis,  and  the  force  of  the 
opinion  is  to  the  end  that  a  performance  of  the  duties  is  needful 
for  a  recovery  of  the  compensation.  The  Auditors  of  Wayne 
County  agt.  Benoit  (20  Mich.,  176)  is  to  the  same  effect, 
though  the  dissent  of  COOLEY,  J.,  and  the  qualified  concur- 
rence of  CHRISTIANCY,  J.,  takes  from  the  force  of  the  decision. 
And,  finally,  there  is  the  case  of  Dolan  agt.  The  Mayor  (68 
N.  Y.,  274),  which,  while  protesting  that  it  is  not  meant  to 
interfere  with  the  decision  in  Smith  agt.  The  Mayor  (supra, 
p.  283),  puts  the  inability  to  recover  of  one  who,  though  an 
officer  de  jure,  has  not  actually  performed  the  duties  upon 
grounds  of  public  policy  and  overweening  public  convenience. 
There  the  office  had  been  taken  by  a  usurper  who  rendered 
the  services  due  from  it,  and  for  a  time  received  from  the 
municipality  the  compensation  provided  by  law.  There  an 
action  was  brought  on  the  relation  of  him  rightfully  entitled, 
and  it  was  adjudged  in  his  favor.  It  was  held  that,  for  so 
much  of  the  salary  as  had  been  paid  to  the  intruder  before  the 
judgment  of  ouster,  the  officer  de  jure  could  not  recover. 
This  conclusion  was  reached  by  the  consideration  that  the 
duty  put  upon  fiscal  officers  to  pay  official  salaries  could  not 
safely  be  performed,  unless  they  are  justified  in  acting  upon 
the  apparent  title  of  claimants,  inasmuch  as  they  would  other- 
wise be  placed  in  peril  of  deciding  wrongly  who  was  the 
officer  dejure,  and  of  putting  the  governmental  authority,  of 
which  they  were  the  disbursing  agents,  to  the  hazard  of  a 
compulsory  payment  of  salary  a  second  time.  But  it  was  also 
held  in  that  case,  that  for  so  much  of  the  salary  accruing  due 
before  the  judgment  in  favor  of  the  officer  dejure,  and  which 
had  not  been  paid  to  the  intruder,  the  officer  de  jure  was  enti- 
tled to  recover.  It  was  recognized  that  the  salary  is  the  com- 
pensation for  the  rendition  of  services ;  but  it  was  also  seen 
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that  so  much  of  the  salary  had  not  been  paid  to  any  one ;  that 
the  city  had  had  the  benefit  of  the  services,  though  rendered 
by  an  intruder ;  %iat  he  could  not  recover  therefor ;  that  there 
was  no  equity  in  freeing  the  municipality  entirely  from  the 
payment  of  it,  and  it  was  held  consistent  with  all  rules  to  treat 
the  services  as  having  been  rendered  by  the  intruder  in  the 
stead  of  the  officer  dejure^  and  to  permit  the  latter  to  recover 
on  that  assumption.  The  learned  counsel  for  the  appellant, 
in  the  case  in  hand,  sought  to  distinguish  between  cases  where 
the  compensation  was  by  fixed  fees  for  the  specific  service 
rendered,  and  where  it  was  by  an  annual  salary,  payable  at 
recurring  periods.  We  are  not  able  to  perceive  such  a  dis- 
tinction as  will  affect  the  applicability  of  the  cases  cited. 
Smith  agt.  The  Mayor  (supra)  was  a  case  where  the  amount 
of  the  compensation  depended  upon  the  amount  collected, 
and  the  amount  to  which  the  fees  would  run  at  a  given  rate 
upon  the  amount  collected  was  the  compensation  for  the  duty 
rendered ;  that  compensation  does  not  appear  to  have  been 
retained  by  the  collector  from  the  sums  received  by  him.  But 
the  whole  amount  collected  by  all  of  that  kind  of  officers,  as 
we  understand  it,  went  into  the  city  treasury,  and  the  com- 
pensation of  each  deputy  collector  (and  there  were  four  of 
that  kind  of  officers)  was  paid  from  the  city  treasury  to  each 
of  them  upon  a  calculation  of  what  each  was  entitled  to  upon 
the  total  amount  collected  by  the  four.  "We  do  not  perceive 
how  this  differs  in  principle,  as  far  as  the  matter  now  in  hand 
is  concerned,  from  the  case  of  an  annual  salary  payable  at 
fixed  times  through  the  year.  And  it  is  to  be  noticed  that  of 
the  cases  cited  some  of  them  were  actions  for  salary,  and,  in 
the  opinions  in  others,  no  distinction  is  taken  between  a  com- 
pensation by  salary  and  by  fees.  Indeed,  if  the  compensation 
was  by  fees,  a  specific  fee,  payable  to  the  officer,  for  each  par- 
ticular official  act  done  or  service  rendered  for  any  private 
person,  there  could  be  no  basis  for  an  action  against  the  cor- 
porate body,  for  it  could  not  be  said  that  the  service  was 
rendered  for  it,  or  that  it  received  the  money  from  the  pri- 
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vate  person  for  the  use  of  the  officer  de  jure.  Therefore  to 
make  any  ground  for  an  action  against  the  municipality  the 
official  emolument  must  have  been  so  collected,  if  by  fees,  as 
to  go  into  the  municipal  treasury  or  be  in  terms  payable  there- 
from. Then  the  difference  would  be  only  that  that  by  salary 
was  a  fixed  and  certain  sum  and  that  by  fees  uncertain. 

The  learned  counsel  also  suggests  that  there  is  a  difference 
where  the  office  is  held  by  appointment  and  by  election.  He 
bases  the  distinction  that  he  claims  upon  the  power  that  is  in 
the  appointing  source  to  revoke  on  the  one  hand  and  the  right 
of  the  officer  to  resign  on  the  other.  But  there  is  the  same  right 
to  resign  an  elective  office  and  the  same  power  in  the  authority 
that  created  it  to  abolish  it  or  to  shorten  the  term  of  it. 

It  is,  then,  to  be  deduced  from  the  cases  in  this  state  that, 
as  a  general  principle,  the  rendition  of  official  service  must 
precede  a  right  to  demand  and  recover  the  compensation 
given  by  law  to  the  officer ;  that  the  disbursing  officer  of  a 
municipality  is  protected  from  a  second  payment  of  that  com- 
pensation, and  so  is  his  superior,  when  he  has  once  made 
payment  to  one  actually  in  the  office  discharging  the  duties 
of  it  with  color  of  title,  with  his  right  thereto  not  determined 
against  him  by  a  competent  tribunal ;  that  when  there  has 
been  such  an  adjudication  any  amount  of  compensation  for 
services  rendered  not  paid  to  him  is  due  and  payable  to  the 
one  adjudged  to  be  the  officer  de  jure,  and  may  be  recovered 
by  the  latter  of  the  municipality.  It  will  be  seen  that  the 
facts  in  these  cases  do  not  entirely  cover  the  facts  of  the  case 
in  hand.  Here  the  compensation  given  to  the  office  has  been 
paid  to  the  intruder  throughout  the  whole  term  of  the  office, 
notwithstanding  that  when  that  term  was  not  yet  half  spent 
there  had  been  an  adjudication  that  the  plaintiff  in  this  case 
was  lawfully  entitled  to  the  office  and  that  Culkin  was  a 
usurper  thereof,  and,  notwithstanding,  that  the  fiscal  officer 
of  the  municipality  had  been  at  once  made  known  of  that 
adjudication,  we  must  seek  to  apply  the  principles  established 
by  those  cases  to  this  new  state  of  facts. 
VOL.  LIX  15 
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It  is  true  that  the  plaintiff,  though  very  willing  so  to  do, 
did  not,  in  fact,  render  to  the  city  of  New  York  any  service 
as  assistant  alderman,  and  the  Connor  case  and  Smith  case, 
without  the  Dolan  case,  would  seem  to  stand  in  the  way  of  his 
claim  for  compensation.  But  in  the  light  of  the  Dolan  case, 
Culkin,  the  intruder,  did  render  service  in  the  office  that 
may  be  counted  for  the  good  of  the  plaintiff.  It  is  true  that 
the  fiscal  officer  of  the  municipality  has  paid  Culkin  the  salary 
ior  the  whole  term  of  the  office.  If  he  paid  it  in  ignorance 
of  the  falsity  of  Culkin's  claim  to  the  office,  and  in  view  of 
his  actual  possession  of  it  with  color  of  title,  he  and  his  superior 
would  have  good  stand  against  the  demand  of  the  plaintiff. 
By  the  rule  in  the  Dolan  case  that  fiscal  officer  was  not  bound 
to  make  inquest  into  the  right  to  the  office  in  clamor  between 
the  plaintiff  and  Culkin,  and  so  long  as  the  latter  remained  in 
the  office  in  fact,  with  color  of  title  to  it,  payment  to  him  was 
all  that  the  municipality  could  be  compelled  to  do.  Besides, 
that  McVeany  had  not  taken  the  oath  of  office  until  after  the 
adjudication  in  his  favor.  He  could  not  enter  upon  the  duties 
of  his  office  before  he  did  that  (1  E.  S.,  119,  sec.  20).  And 
until  he  did  that  he  had  no  title  to  exercise  the  office,  and 
could  render  no  services,  and,  of  course,  earn  no  compensation 
(Colb.  on  Crim.  Def.  and  Quo  Warr.,  p.  *  149,  and  cases 
cited}.  But  when  the  supreme  court  had  adjudged  that 
Culkin  was  a  usurper,  and  that  McVeany  was  of  right  the 
officer,  and  McVeany  had  taken  the  oath  of  office  and 
the  comptroller  was  made  known  thereof,  the  rule  in  the 
Dolan  case  ceased  to  work  for  the  latter.  He  was  not  bound 
to  inquire,  but  to  know,  then,  he  need  not  inquire.  The  judg- 
ment brought  to  his  notice  showed  that  judicial  inquiry  had 
been  made  for  him  and  a  result  reached.  After  that  he  made 
payment  of  his  own  will,  not  in  ignorance,  not  free  from  duty 
to  obey  the  judgment,  but  with  knowledge.  He  knowingly 
paid  to  a  pretender.  He  was  not,  nor  was  the  city,  any  longer 
protected  in  the  payment  to  Culkin,  and  were  bound  to  retain 
the  arrears  of  salary  as  they  accrued  due  and  payable  for  the 
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rightful  officer,  if  there  was  a  rendition  of  the  services 
required  of  the  officer  by  law.  There  was  a  rendition  of  ser- 
vices in  fact.  It  was  made  by  Culkin.  After  the  judgment 
against  him  his  rendition  thereof  was,  by  the  other  rule  in 
Dolarfs  case,  a  rendition  in  the  behoof  of  McVeany,  and  the 
salary  thereafter  accruing  and  unpaid  therefor  belonged  to  the 
latter  and  should  have  been  paid  to  him. 

This  is  so,  unless  some  things  in  the  case  now  to  be  noticed 
give  protection  to  the  comptroller  and  to  the  city.  After  the 
rendition  of  the  judgment  in  his  favor,  McVeany  took  no 
judicial  action  to  enforce  it.  He  took  the  oath  of  office.  He 
gave  notice  of  the  judgment  to  the  comptroller,  and,  also,  to 
the  board  of  assistant  aldermen.  He  made  demand  from  the 
board  of  his  seat  among  them  and  was  refused.  He  did  not 
move  the  courts  to  aid  him  in  getting  the  actual  possession  of 
his  seat  in  the  board.  It  did  not  need,  so  far  as  Culkin  was 
concerned,  that  he  should.  The  rendition  of  a  regular  judg- 
ment of  ouster  against  an  intruder  into' a  public  office,  actually 
puts  him  out  of  the  office,  and  excludes  him  therefrom,  and 
the  person  adjudged  entitled  to  it,  upon  taking  the  oath  of 
office  and  giving  bonds,  if  any  are  required  by  law,  becomes 
eo  instanti  invested  with  the  office  (  Welch  agt.  Cook,  7  How. 
Pr.,  262 ;  The  People  agt.  Conover,  6  Abb.  PA,  220).  There 
is  no  provision,  either  in  the  Eevised  Statutes  or  in  the  Codes, 
for  the  issuing  of  any  process,  or  taking  any  other  proceeding 
upon  the  judgment  to  remove  the  usurper  from  office  and 
place  the  party  entitled  thereto  in  possession,  and  none  is 
required  (Id.).  There  is  a  duty  yet  upon  the  officer  de  jure. 
It  is  to  demand  of  the  intruder  all  the  books  and  papers  of 
the  office,  and  there  is  a  summary  mode  to  compel  the  delivery 
of  them ;  that  duty  did  not  press  upon  the  plaintiff  in  this 
case,  for  the  intruder,  it  is  inferable  from  the  character  of  the 
office,  had  no  books  or  papers  necessary  to  the  exercise  of  the 
office  by  the  rightful  holder  of  it. 

It  may  be  doubted  whether  the  rule  stated  in  the  cases  last 
cited  is  applicable  in  full  force  to  such  a  case  as  this.  Those 
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were  cases  in  which  the  office  was  of  a  kind  to  be  held  by  one 
person  singly,  like  that  of  sheriff,  and  not  in  co-operation  and 
fellowship  with  others,  like  that  of  a  member  of  a  body  or 
board  made  up  of  several  of  equal  right  and  privilege,  and 
where  the  act,  or  refusal  to  act,  of  the  board  might  render 
ineffectual  in  fact  a  judgment  in  favor  of  a  rightful  claimant 
to  a  seat  therein. 

It  may  well  be  that  in  the  case  of  an  office  to  be  held  by 
one  alone  the  judgment  does  operate  per  se  to  put  into  it  the 
rightful  claimant,  because  he  can  go  forward  at  once  of  his 
own  will  in  the  discharge  of  the  duties  of  it.  But  when  to 
exercise  the  office  there  is  needed  admission  to  a  place  where 
the  duties  are  to  be  done  among  several  others  who  have 
equal  rights,  and  the  formal  legal  and  the  actual  physical 
power  to  refuse  admission  to  a  place  among  them  and  who 
refuse  admission,  a  different  case  is  presented,  and  it  seems 
that  the  court  may  be  moved  to  send  their  mandate  to  the 
board  to  open  the  way  to  the  rightful  officer  to  his  place 
among  them  and  to  a  vote  and  all  other  privileges  (See  A.  & 
A,  on  Cor.,  sec.  Y02,  and  cases  there  cited).  However  that 
may  be  we  do  not  think  that  the  omission  of  McYeany  to 
move  the  courts  for  a  mandamus  avails  for  the  protection 
of  the  defendant  in  this  case.  The  comptroller  had  notice  of 
the  judgment  of  ouster  and  was  forbidden  at  the  same  time 
from  paying  salary  to  Culkin,  and  it  was  his  duty  to  observe 
the  judgment. 

It  is  true  that  upon  the  notice  of  the  plaintiff  having  been 
given  to  the  board  it  made  inquiry  into  the  matter  and 
adjudged  that  Culkin  was  entitled  to  the  seat.  Had  the  plain- 
tiff been  a  party  to  that  proceeding  a  serious  question  would 
have  been  presented  whether  be  was  not  bound  by  the  result 
of  it.  But  it  does  not  appear  that  he  promoted  the  inquiry 
or  took  part  in  it.  The  minutes  of  the  board  assert  that  he 
appeared  in  it  by  counsel.  This  he  expressly  denies  in  his 
testimony  on  this  trial,  and  he  is  not  contradicted  by  any- 
thing in  the  case  save  those  minutes.  As  the  plaintiff  was 
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nonsuited  by  the  court  and  his  complaint  dismissed  at  the 
trial,  the  testimony  and  all  inference  from  it  are  to  be  made 
most  strongly  in  his  favor.  It  must  be  taken  that  he  was  not 
a  party  in  person  or  by  counsel  to  the  inquiry  by  the  board, 
and  is  not  precluded  by  their  judgment.  Nor  does  that  judg- 
ment countervail  the  one  given  before  it  by  the  supreme 
court.  That  being  the  first  upon  the  same  matter  and  unre- 
versed  was  of  the  greater  force,  the  general  jurisdiction  of  the 
supreme  court  therein  being  at  least  equal  and  concurrent, 
and  jurisdiction  of  the  case  having  been  first  taken  by  it,  it 
bound  the  city  and  its  disbursing  officer.  Moreover,  had  he 
appeared  in  the  proceedings  by  the  board,  yet  only  to  set  up 
and  insist  upon  the  judgment  in  his  favor  by  the  supreme 
court,  it  may  be  doubted  whether  he  would  have  been  preju- 
diced by  the  action  and  conclusion  of  the  board ;  and  the 
evidence  does  not  war  with  this  view  of  his  acts. 

We  thus  come  to  the  conclusion  that  for  the  salary  accruing, 
due  and  payable  before  the  notice  to  the  comptroller  of  the 
judgment  of  the  supreme  court,  the  plaintiff  cannot  recover ; 
for  that,  after  that  date,  he  can.  By  a  request  made  by  the 
plaintiff  for  the  court  to  direct  a  verdict  ft>r  the  salary  from 
the  1st  day  of  July,  1869,  that  seems  to  be  the  date  at  which 
the  plaintiff  conceives  his  right  to  it  may  have  begun.  The 
defendant  will  not  find  fault  with  that  as  a  starting  point,  for 
in  its  points  the  18th  day  of  June,  1869,  is  named  in  the  con- 
tingency that  this  court  take  the  view  which  has  been  herein 
expressed. 

The  trial  court,  on  the  facts  before  it,  should  not  have  shut 
out  the  plaintiff  by  a  nonsuit  from  an  opportunity  of  a  verdict 
for  that  portion  of  the  salary  for  the  year. 

The  judgment  should  be  reversed  and  a  new  trial  had,  with 
costs  to  abide  the  event. 

All  concur,  except  CHURCH,  Ch.  J.,  and  MILLER,  J.,  absent 
at  argument. 
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N.  Y.  COMMON  PLEAS. 

THOMAS  WHEELER  agt.  IRA  A.  ALLEN. 

Promissory  note  —  accommodation  indorser. 

If  an  accommodation  maker  or  indorser  has  no  interest  in  the  way  in 
which  the  proceeds  of  the  note  are  to  be  used,  it  is  no  defense  to  him 
that  he  was  told  the  note  was  to  be  discounted  by  a  bank,  though  it 
was  in  fact  used  and  intended  to  be  used  in  paying  an  antecedent  debt. 

General  Term,  April,  1879. 

APPEAL  from  a  judgment  of  the  marine  court,  general  term. 

/S.  V.  J%.  Cooper,  for  appellant. 

&  E.  Swain,  for  respondent. 

VAN  HOESEN,  J.  —  Muirheid  was  indebted  to  Wheeler  on 
a  note  which  was  past  due.  Wheeler  pressed  Muirheid  for 
payment,  and  Mui»heid  asked  if  Wheeler  would  take  a  new 
note  at  three,  months,  with  Ira  A.  Allen,  the  defendant,  as 
indorser.  Wheeler  said  he  would,  and  Muirheid  then  applied 
to  Allen  to  indorse  his  note,  for  discount,  at  the  Sixth 
National  Bank.  Allen  inquired  what  Muirheid  wanted  to  do 
with  the  money  ;  Muirheid  said,  "  to  pay  bills."  Allen  had 
no  interest  in  the  application  of  the  avails  of  the  note  to  any 
particular  purpose.  Allen  then  indorsed  the  note,  and  Muir- 
heid took  it  to  Wheeler,  who  surrendered  the  old  note  to 
Muirheid,  by  whom  it  was  at  once  destroyed. 

The  defendant  interposed  two  objections  to  the  recovery 
which  the  court  directed  against  him ;  or,  racher,  his  defense 
consists  of  two  branches,  the  loss  of  either  one  of  which  is 
fatal  to  his  case. 

1st.  He  insists  that  the  note  was  fraudulently  diverted, 
because  it  was  not  discounted  at  the  Sixth  National  Bank. 
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2d.  That  the  plaintiff  is  not  a  lona  fide  holder  for  value, 
because  he  parted  with  nothing  of  value  at  the  time  he 
acquired  the  note. 

The  indorser,  if  injured  by  the  discounting  of  the  note  at  a 
different  bank  from  the  one  at  which  he  believed  the  discount 
would  be  obtained,  or  if  injured  by  the  application  of  the  pro- 
ceeds of  the  note  to  a  purpose  different  from  that  for  which 
he  became  indorser,  may  set  up  the  defense  of  misappropria- 
tion against  any  one  but  a  ~bonafide  holder.  If,  however,  he 
has  no  interest  in  the  way  in  which  the  proceeds  of  the  note 
are  to  be  used,  it  is  no  defense  to  him  that  he  was  told  that 
the  note  was  to  be  discounted  by  a  bank,  though  it  was  in  fact 
the  intention  of  the  maker,  whom  he  accommodated,  to  use  the 
note  in  paying  an  antecedent  debt,  and  though  the  note  be  so 
used  (Mohawk  Bank  agt.  Corey,  1  Hill,  515 ;  Montross  agt. 
Clark,  2  Sand.,  115 ;  Edwards  on  Hills,  322 ;  Daniels  on 
Negotiable  Instruments,  sees.  792-794). 

In  this  case  there  is  nothing  to  show  a  misappropriation  of 
the  note.  It  was  perfectly  proper,  therefore,  to  overrule  the 
defense,  even  though  the  plaintiff  were  shown  to  hold  the 
note  as  collateral  security  for  an  antecedent  debt  (Schepp'&gt. 
Carpenter,  51  N.  Y.,  602 ;  Grocers'  Bank  agt.  Penfield,  69 
N.  Y.,  502).  But  there  was  another  reason  for  directing  a 
verdict  for  the  plaintiff  ;  he  was  a  ^onafide  holder  for  value, 
before  maturity  and  in  the  regular  course  of  business.  He 
surrendered  the  old  note,  which  was  destroyed  by  Muirheid. 
The  giving  up  of  the  old  note  made  him  a  holder  for  value. 
The  law  on  this  point  is  settled  by  a  long  course  of  decisions, 
and  Moore  agt.  Ryder  does  not  lay  down  a  different  doctrine. 
The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

DALY,  C.  J.,  concurred. 
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SUPREME  COURT. 

SUSANNA  "W.  THORNE  agt.  SARAH   B.  NEWBY  and  others. 
Foreclosure  of  mortgage  —  Parties  —  Judgment  for  deficiency. 

In  an  action  to  foreclose  a  mortgage,  the  bond  accompanying  the  mort- 
gage being  executed  by  a  person  other  than  the  mortgagors  as  well  as 
by  the  mortgagors,  it  is  proper  to  make  such  obligor  a  party  to  the 
action  and  to  demand  against  all  the  obligors  a  judgment  for  any 
deficiency. 

The  objection  that  an  action  " in personam"  at  law  is  united  with  a  claim 
"in  rem"  in  equity  is  not  well  taken  (2  R.  8.,  p.  191,  sec.  154;  Scofield 
agt.  DoscTter,  72  N.  Y.,  491). 

Special  Term,  February,  1880. 
DEMURRER  to  complaint. 
Robert  P.  Narlow,  for  demurrer. 
Henry  W.  Clarke,  opposed. 

YAN  YORST,  J.  —  This  is  an  action  for  the  foreclosure  of  a 
mortgage  made  by  the  defendants,  Sarah  B.  and  Emma  B. 
Newby.  The  bond  executed  by  them  at  the  same  time,  and 
bearing  even  date  with  the  mortgage,  is  also  executed  by 
Thomas  B.  Newby.  A  decree  is  asked  for  a  sale  of  the  mort- 
gaged premises  and  for  a  judgment  for  any  deficiency  that 
may  arise  on  such  sale  against  all  the  defendants. 

The  defendants  demur  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  because  causes  of  action  are  improperly  united  in  this, 
to  wit:  A  cause  of  action  "in  personam"  at  law  has  been 
united  with  a  cause  of  action  "  in  rem "  and  in  equity ;  an 
action  on  the  bond  being,  in  substance,  united  with  a  claim  to 
foreclose  a  mortgage. 
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The  Revised  Statutes  provide,  that  if  the  mortgage  debt  be 
secured  by  the  obligation  or  other  evidence  of  debt  of  any 
other  person  besides  the  mortgagor  the  complainant  may 
make  such  person  a  party  to  the  bill,  and  the  court  may  decree 
payment  of  the  balance  of  such  debt  remaining  unsatisfied 
after  a  eale  of  the  mortgaged  premises,  as  well  against  such 
other  person  as  the  mortgagor,  and  may  enforce  such  decree 
as  in  other  cases  (2  R.  S.,p.  191,  sec.  154). 

The  same  provision  is,  in  substance,  found  in  section  167 
of  the  former  Code  and  is  still  in  force. 

These  authorities  justify  the  plaintiff  in  joining  in  this 
action  all  the  parties  to  the  bond,  the  payment  of  which  is 
secured  by  the  mortgage  sought  to  be  foreclosed,  and  in 
demanding  a  judgment  against  all  the  obligors  for  any  defi- 
ciency which  may  arise.  As  is  said  by  FOLGER,  J.,  in  Scofield 
agt.  Doscher  (72  N.  Y.,  491) :  "  The  statute,"  to  which  refer- 
ence is  made  above,  "  was  enacted  to  give  the  court,  in  which 
the  foreclosure  of  the  mortgage  was  had,  full  jurisdiction  over 
the  whole  subject,  and  to  save  the  necessity  of  actions  at  law 
and  to  allow  one  court  to  dispose  of  the  whole  subject  instead 
of  compelling  the  parties  to  resort  to  different  tribunals" 
(Equitable  Life  Ins.  Co.  agt.  Stevens,  63  N.  Y.,  341 ;  In 
Matter  of  Collins,  17  Hun,  289). 

But  since  there  is  at  present  power  in  this  court  to  admin- 
ister redress,  both  legal  and  equitable,  and  to  direct  issues  of 
fact  arising  in  actions  called  equitable  to  be  determined  by  a 
jury,  all  objections  to  the  plaintiff's  complaint  of  the  nature 
indicated  by  the  demurrer  is  removed. 

There  should  be  judgment  for  the  plaintiff  on  the  demurrer, 
with  costs. 

VOL.  LIX        16 
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SUPREME  COURT. 

CHAKLES  A.  CLEGG  agt.  THE  AMERICAN  NEWSPAPER  UNION 

and  others. 

Res  adjudicata  —  Condition  precedent  —  Performance  —  Tender  —  Waiver  — 
Modified  or  supplemental  contract  essentially  variant  from  the  orig- 
inal —  Insufficiency  of  complaint. 

Res  adjudicata  has  no  proper  application  on  demurrer  to  an  amended  com- 
plaint where  the  amendment  is  material  and  the  pleading  essentially 
different  by  reason  of  the  amendment.  Such  amendment  relieves  the 
question  from  being  res  adjudicata,  and  the  complaint  is  tested  as  to  its 
sufficiency  or  insufficiency  by  the  rules  of  pleading  otherwise  applicable. 

Where  a  complaint,  based  upon  an  alleged  agreement  between  plaintiff 
and  defendants,  omitted  to  set  out  the  agreement  in  full,  was  held  good 
on  demurrer  at  first,  but  afterwards  the  complaint  was  amended  volun- 
tarily, giving  the  agreement  in  full,  and  the  portion  of  the  agreement 
omitted  in  the  original  complaint  and  included  in  the  amended  com- 
plaint, consists  of  a  condition  precedent  to  be  performed  by  plaintiff 
before  any  obligation  of  defendants  arises,  and  the  complaint  so 
amended  fails  to  allege  performance  of  such  condition  precedent,  or 
tender  or  waiver  of  performance : 

Held,  the  objection  based  upon  the  absence  of  an  averment  of  the  per- 
formance of  the  condition  precedent  is  well  taken ;  and  res  adjudicata, 
though  it  might  have  been  available  to  defendants  in  answer  to  a 
demurrer  had  the  amended  complaint  been  based  upon  the  contract  as 
originally  set  forth,  is  not  available  as  the  complaint  stands  by  reason 
of  the  presence  of  the  precedent  condition  not  shown  to  have  been 
performed. 

Special  Trial  Term,  May,  1880. 

THIS  action  is  brought  by  Charles  A.  Clegg  against  eleven 
defendants,  six  natural  persons  and  five  corporations. 

The  complaint  alleges  that  plaintiff  is  an  advertising  agent 
in  the  city  of  New  York ;  that  defendant^  are,  and  were 
during  a  time  specified,  associated  together  as  printers  and 
publishers  of  newspapers ;  that,  May  3,  1876,  an  agreement 
was  made  and  entered  into  by  and  between  plaintiff  and  the 
defendants,  other  than  defendants  Beals,  Foster  and  Rowell, 
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and  in  which  the  latter  defendants  afterwards  became  jointly 
interested  with  the  others ;  that  differences  and  disputes  hav- 
ing arisen  between  the  parties  to  this  agreement  a  further, 
other  and  supplemental  agreement  was  entered  into  August 
1,  1876,  between  the  plaintiff  on  the  one  part  and  A.  J. 
Aikens  representing  the  defendants  on  the  other  part.  This 
latter  agreement  is  in  the  form  of  a  written  proposition  sub- 
mitted by  plaintiff  to  Mr.  Aikens  for  his  acceptance.  The 
terms  and  conditions  of  the  new  agreement  first  proposed  are 
those  to  be  performed  by  himself  and  in  these  words :  "  I 
hereby  agree  to  carry  out  the  contract  for  $50,000  (gross) 
worth  of  space  made  with  you  in  the  American  Newspaper 
Union  lists,  May  3,  1876,  by  paying  $1,000  cash  and  giving 
my  seven  notes  for  the  balance,"  &c.,  "  on  your  agreeing  to 
carry  out  the  following,"  &c.  To  the  terms  of  the  new  agree- 
ment, as  proposed  by  plaintiff,  defendants  assented,  as  the 
complaint  shows,  by  and  through  the  written  acceptance  of 
Mr.  Aikens  acting  for  them  in  the  premises.  The  $1,000 
cash  was  never  paid,  so  far  as  the  complaint  shows,  nor  is 
there  any  averment  in  the  complaint  that  the  seven  notes 
were  ever  given  as  provided.  The  complaint  does  not  allege 
any  offer  or  tender  of  either  the  cash  or  the  notes. 

The  original  contract  was  for  $50,000,  but  the  payments 
made  on  account  of  it  aggregate  only  $14,790.19,  and,  as  the 
complaint  indicates,  this  was  all  paid  by  plaintiff  in  advance 
and  before  the  supplemental  agreement. 

Plaintiff  bases  his  action  upon  an  alleged  refusal  by  defend- 
ants to  perform  their  part  of  the  agreement.  The  only  assign- 
ment of  breach  in  the  complaint  is  as  follows :  (1.)  "  The  said 
defendants  wrongfully  and  fraudulently  refused  further  to 
print,"  &c.  (2.)  "And  did  then  and  there  notify  the  plaintiff 
of  such  refusal."  (3.)  "  That  defendants  did  then  and  there 
break  the  said  agreements."  (4.)  "Defendants  then  and 
there  admitting  that  they  had  not  kept  but  had  broken  the 
said  agreement." 

The  relief  demanded  is  $50,000  as  damages.     The  allega- 
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tions  of  damages  are,  in  general  language,  as  follows :  "  That 
by  reason  of  the  wrongful  and  fraudulent  conduct  of  the 
defendants  in  the  premises,  their  violation  and  breach  of  their 
said  agreements  and  undertakings  with  this  plaintiff  the  plain- 
tiff has  sustained  damages  to  the  amount  of  fifty  thousand 
dollars  ($50,000)." 

Defendants  demur  to  the  complaint  on  the  ground  of  insuf- 
ficiency ;  that  the  complaint  has  been  amended  since  the 
demurrer  of  March,  1879,  and  that  the  present  amended 
complaint  differs  from  it  in  that  a  paper  at  first  set  forth  only 
in  part  is  now  set  forth  in  full  the  plaintiff  concedes ;  that 
such  paper  is  the  supplemental  agreement  upon  which  plain- 
tiff bases  his  action  is  apparent  from  the  present  amended 
complaint;  that  a  portion  of  the  supplemental  agreement 
omitted  in  the  first  amended  complaint  and  inserted  in  the 
second  amended  complaint  is  the  identical  precedent  condi- 
tion upon  which  defendants  make  their  first  point  is  obvious 
from  reference  thereto. 

The  first  amended  complaint  differs  from  the  second 
amended  complaint  in  other  respects  to  a  large  extent. 

In  support  of  the  demurrer, 

Chaimcey  B.  Ripley,  attorney  for  George  P.  Rowell. 

Edward  C.  fiipley,  attorney  for  The  New  York  News- 
paper Union  and  others. 

Joseph  S.  Auerbach,  attorney  for  defendants  Cramer. 

John  K.  Porter,  of  counsel,  for  all  the  defendants,  urged : 
I.  There  is  no  averment  in  the  complaint  that  plaintiff  paid 
the  money  and  gave  the  notes  required  by  the  supplemental 
agreement  of  August  1,  1876.  The  absence  of  such  aver- 
ment is  fatal  to  the  supposed  cause  of  action.  The  paying  of 
such  money  and  the  giving  of  such  notes  constituted  a  con- 
dition precedent,  to  be  performed  by  plaintiff  before  any  obli- 
gation arose  in  his  favor.  Performance  on  his  own  part  not 
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appearing  affirmatively  on  the  face  of  the  complaint,  it  dis- 
closes no  cause  of  action  and  is  bad  on  demurrer  for  want  of 
substance  (Dunham  agt.  Pettee,  8  N.  Y.,  508  ;  Van  Schaick 
agt.  Winne,  16  Barb.,  p.  94). 

II.  The  allegation  of  readiness  and  willingness  to  perform 
does  not  cure  the  defect.     A  further  averment  of  an  offer  or 
tender  of  performance  is  requisite,  otherwise  the  pleading  is 
insufficient  and  bad  on  demurrer.     (1.)  This  is  so  upon  prin- 
ciple, for  however  ready  and  willing  plaintiff  may  have  been 
to  perform  his  part  of  the  agreement  it  could  in  no  way  affect 
defendants  to  their  prejudice  unless  such  readiness  and  willing- 
ness were  made  known  to  them  by  an  offer  of  performance. 
For  aught  that  appears  defendants  were  wholly  ignorant  of 
such  readiness  and  willingness.     (2.)  It  is  so,  too,  by  author- 
ity ;  it  has  been  expressly  adjudicated  that  an  averment  that 
a  party  was  ready  and  willing  is  not  enough,  even  though 
performance  was  not  required  of  him.     It  must  be  shown  that 
an  offer  had  been  made  or  the  complaint  is  demurrable  (  Van 
Schaick  agt.  Winne,  16  Barb.,  p.  94 ;  Mclntyre  agt.  Clark, 
7  Wend.,  330). 

III.  No  damage  is  shown  by  averment  of  facts ;  nothing 
but  legal  conclusions.     A  pleading  is  ill  on  demurrer,  when 
founded  on  a  claim  for  damages,  if  it  avers  nothing  but  the 
pleader's  own  inferences  and  conclusions.     (1.)  Such  vague 
generalities  as  "  has  been  greatly  damaged "  "  has  sustained 
damages  to  the  amount  of,"  &c.,  are  not  issuable  matter  but 
conclusions  of  law  merely.     They  do  not  enable  the  court  to 
say  that  the  plaintiff  has  sustained  damage  (Allen  agt.  Gould, 
1  Wend.,  182).     (2.)  Facts  must  be  pleaded  from  which  dam- 
ages may  appear  to  have  arisen,  such  as,  for  example,  that  the 
work  was  not  done ;  that  some  specific  customer  neglected  to 
pay ;  that  certain  business  was  lost.     The  averments  of  the 
complaint   involve   no  question  of  fact  ( Van   Schaick  agt. 

Wmne,  16  Barb.,  p.  95). 

IY.  There  is  no  assignment  of  breaoh  such  as  good  plead- 
ing requires,  the  complaint,  therefore,  is  fatally  defective  in 
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that  respect.  (1.)  A  good  assignment  of  breach  is  essential 
on  demurrer  (Comyn's  Dig.,  Pleader,  C.  44).  The  breach 
must  distinctly  appear  by  express  words  or  by  necessary  impli- 
cation, and  the  facts  must  justify  it  (Sckenck  agt.  Naylor,  2 
Duer,  675).  (2.)  The  averment  "that  defendants  did  then 
and  there  break  the  said  agreements"  is  no  assignment  of 
breach  under  the  rules  of  pleading.  A  denial  of  it  would 
raise  no  issue ;  it  admits  of  no  evidence  ;  it  would  not  support 
a  verdict  or  a  judgment ;  it  is  a  conclusion  of  law,  a  mere 
nullity  (  Van  Schaick  agt.  Winne,  supra,  p.  95).  (3.)  So  the 
averment,  "defendants  then  and  there  admitting  that  they 
had  not  kept  but  had  broken  their  said  agreement "  is  matter 
merely  evidentiary  and  insufficient  on  demurrer  (Mills  agt. 
Gould,  1  All.  N.  Cas.,-97).  "The  issuable  facts  in  a  legal 
action,  and  the  facts  material  to  relief  in  an  equitable  suit, 
should  be  stated  to  the  complete  exclusion  of  the  law  and  the 
evidence  (Pomerotfs  Rems.,  p.  556,  sec.  529 ;  id.,  sees.  526, 
527;  Steph.  on  PI.,  310).  (4.)  The  refusal  alleged  is  not 
operative  as  a  breach  for  the  several  independent  reasons  fol- 
lowing :  First.  There  is  nothing  to  show  that  any  work  was 
due  when  the  refusal  was  uttered,  that  the  time  for  perform- 
ance had  actually  arrived.  To  render  a  refusal  effectual  as  a 
breach  the  time  must  actually  have  arrived  and  passed  so  that 
there  remains  no  locus  penitentice.  It  is  only  when  the  day 
for  performance  has  passed  that  an  action  can  be  maintained 
in  our  state.  Until  this  happens  no  legal  right  has  been  vio- 
lated ;  such  is  the  well-established  rule  (Traver  agt.  Halstead, 
23  Wend.,  70  [71] ;  Mills  agt.  Gould,  1  All.  N.  Cos.,  p.  97). 
Second.  It  must  be  shown  that  something  was  actually  with- 
held, that  there  was  damage  (Id.).  Third.  It  does  not  appear 
affirmatively,  as  the  cases  require,  that  the  refusal  was  addressed 
to  anyone  who  had  a  right  to  demand  or  accept  performance. 
It  should  appear,  upon  the  face  of  the  plaintiff's  complaint, 
that  the  refusal  was  addressed  to  plaintiff  or  to  his  authorized 
representative,  otherwise  it  was  a  nullity  and  the  cases  so  hold 
(Traver  agt.  Halstead,  23  Wend.,  p.  70;  Mills  agt.  Gould,  1 
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Abb.  N.  Cas.,  97).  The  breach  of  a  contract,  like  the  con- 
tract itself,  must  be  inter  paries  ;  a  stranger  cannot  participate 
(Pars,  on  Conts.,  vol.  1  [5th  ed.~\,  p.  8).  Fourth.  The  aver- 
ment that  plaintiff  was  notified  of  such  refusal  is  conclusive 
evidence  that  the  refusal  itself  was  addressed  to  some  person 
other  than  the  plaintiff  (Trover  agt.  Ilalstead,  23  Wend.,  pp. 
69,  70).  Fifth.  If  the  refusal  itself  was  a  nullity  it  follows 
necessarily  that  any  notice  of  it  must  be  without  legal  force 
for  a  nullity  furnishes  no  basis  for  any  legal  proceeding 
(McNamara  on  Nullities,  p.  6  [1]). 

V.  Res  adjudicate,  has  no  proper  application.    Defendants 
are   not  concluded  by  the  decision  referred  to,   because  it 
appears  affirmatively  that  the  complaint  now  demurred  to  is 
amended  by  the  insertion  of  a  precedent  condition  not  con- 
tained in  the  former  pleading ;  and  the  first  point  taken  is 
that  there  is  no  averment  of  performance  of  that  condition 
by  plaintiff.     The  fact  that  plaintiff  was  to  perform  the  con- 
dition referred  to  was  not  present  in  the  complaint  upon 
which  the  order  of  March,   1879,   was  made.     It  does  not 
appear  that  the  points  now  raised  are  the  same  points  raised 
on  the  previous  demurrer.      (1.)  The  doctrine  of  res  adjudi- 
cata  applies  only  to  a  judgment  already  pronounced  on  the 
same  facts.      A  party  is  concluded  by  a  former  adjudication 
only  as  to  the  points  covered  by  the  former  decision.     If  the 
facts  passed  upon  by  the  former  judgment  differ,  res  adjudi- 
cata  has  no  application  ( Goddard  agt.  Benson,  15  Abb.  Pr., 
191).     (2.)  To  render  a  former  adjudication  a  bar  it  must 
appear  affirmatively  that  such  adjudication  was  between  the 
same  parties  as  well  as  upon  the  same  subject-matter.     So 
held  on  demurrer  (Goddard  agt.  Benson,  supra}. 

VI.  The  assertion  in  plaintiff's  second  point  that  "  the  com- 
plaint states  a  good  cause  of  action  —  that  no  better  cause  of 
action  than  this  could  possibly  be  stated"  is  simply  the  ipse 
dixit  of  counsel,  and  avails  nothing.     (1.)  As  to  the  agree- 
ment alleged  to  have  been  made  between  plaintiff  and  defend- 
ant, the  last,  "  the  further,  other  and  supplemental  agree- 


128  NEW  YORK  PRACTICE  REPORTS. 

Clegg  agt.  American  Newspaper  Union. 

ment  "  —  the  new  agreement  supersedes  and  controls :  "  the 
terms  of  which  are  stated,"  as  follows :  "  I  hereby  agree  to 
carry  out  the  contract  for  $50,000  (gross)  worth  of  space  made 
with  you,"  &c.,  "  by  paying  one  thousand  dollars  cash,  and 
giving  my  seven  notes  for  the  balance,"  &c.  (2.)  "  That  the 
plaintiff  paid  in  advance,"  &c.,  "  in  the 

aggregate,  the  sum  of  $14,790.19  is,  in  the  absence  of  an 
affirmative  showing  that  more  was  paid,  is  conclusive  that 
payment  of  the  sum  of  $50,000  was  not  made.  Besides,  this 
was  paid  in  advance  ;  but  the  $1,000  was  to  be  paid  on  mak- 
ing the  new  agreement,  and  the  balance,  $10,000,  in  seven 
notes.  (3.)  It  does  not  appear  that  the  $1,000  cash  was  any 
part  of  the  $1-1,790.19,  but  by  necessary  implication  it  could 
not  have  been.  So  of  the  $10,000  in  seven  notes.  How  can 
it  be  maintained  that  plaintiff  performed  his  part  ?  (4.)  The 
assertion  that  defendants  "  suddenly  stopped,"  after  perform- 
ing the  agreement  in  part,  is  unfounded.  On  the  contrary, 
there  is  no  allegation  that  they  ever  stopped  at  all  —  only  that 
they  refused,  without  alleging  that  their  refusal  was  addressed 
to  any  person  certain.  (5.)  Plaintiff  has  not  shown  perform- 
ance on  his  own  part,  nor  tender  of  performance ;  nor  has  he 
pleaded  any  waiver  or  other  excuse.  (6.)  Part  performance 
is  not  available  to  plaintiff  as  an  excuse ;  it  would  not  be  if 
pleaded ;  but  it  is  not  so  pleaded  ;  the  matter  relating  to  that 
subject  being  merely  evidentiary.  It  has  been  distinctly  and 
repeatedly  held  that  part  payment  or  other  partial  compliance 
with  the  terms  of  a  contract  does  not  operate  as  a  waiver  or 
excuse  for  the  non-performance  of  a  condition  precedent 
(Haden  agt.  Coleman,  42  .ZT.  Y.  Superior  Court  l?ep.,  256 ; 
Barton  agt.  Hermann,  11  Abb.  \_N.  &],  378). 

In  opposition, 

Wittiam  H.  CfDwyer  and  Solomon  Uanford,  for  plaintiff. 

I.  The  question  of  the  sufficiency  of  this  complaint  is  res 
adjudicata. 

II.  The  complaint  states  a  good  cause  of  action. 
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BEACH,  J.  —  The  material  amendments  of  the  complaint 
relieve  the  question  from  being  res  adjudicata  by  the  former 
decision,  which  appears  to  have  been  made  upon  a  pleading  in 
some  respects  essentially  different. 

The  objection,  based  upon  the  absence  of  an  averment  of 
the  performance  of  the  condition  precedent,  is  well  taken. 
Upon  the  acceptance,  by  defendant,  of  the  plaintiff's  proposal, 
the  plaintiff  was  required  to  pay  the  sum  named  and  give  the 
notes.  There  is  no  allegation,  either  of  this  having  been  done, 
or  of  a  tender,  or  of  any  acts  of  the  parties  establishing  a 
waiver. 

The  second  point  of  the  learned  counsel  for  the  plaintiff 
would  be  unanswerable,  if  the  action  was  brought  for  the  vio- 
lation of  the  agreement  therein  stated.  But  it  is  founded 
upon  the  contract  set  forth  in  the  complaint  which  is  quite 
different  in  calling  for  the  cash  payment  and  notes  immedi- 
ately upon  the  acceptance  by  the  defendant  of  the  plaintiff's 
proposition.  In  view  of  this  conclusion  the  other  points  have 
not  been  examined. 

Judgment  for  the  defendants,  with  leave  to  the  plaintiff  to 
amend  upon  payment  of  costs. 


K  Y.  COMMON  PLEAS. 
WILLIAM  BARTELS  agt.  THOMAS  CUNNINGHAM. 

Execution  issued  against  a  city  marshal  on  district  court  judgment  —  to  whom 

to  be  returned. 

An  execution  issued  against  a  city  marshal  on  a  district  court  judgment, 
a  transcript  of  which  has  been  filed  in  the  county  clerk's  office,  must  be 
returned  by  the  sheriff  to  the  clerk  of  the  court  of  common  pleas  and 
not  the  clerk  of  the  city  and  county  of  New  York. 

Special  Term,  June,  1880. 
You  LIX         17 
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WILLIAM  BAKTELS  recovered  a  judgment  of  $119.90  against 
Thomas  Cunningham,  a  city  marshal,  in  the  first  judicial  dis- 
trict, for  an  unlawful  levy.  Transcript  of  the  judgment  was 
filed  in.  the  county  clerk's  office  ;  an  execution  was  issued  to 
the  sheriff  on  the  judgment  out  of  the  court  of  common  pleas, 
and  made  returnable  to  the  clerk  of  the  court  of  common 
pleas.  The  sheriff  returned  the  execution  to  the  county  clerk 
instead  of  the  clerk  of  the  common  pleas,  and  refused  to 
return  the  same  as  he  was  required,  claiming  that  under  the 
.new  Code  all  executions  issued  out  of  the  court  of  common 
pleas  on  district  court  judgments  are  returned  to  the  county 
clerk.  The  plaintiff  thereupon  made  a  motion  to  compel  the 
sheriff  to  return  the  execution  to  the  clerk  of  the  court  of 
common  pleas. 

George  H.  Rracht,  for  motion. 
Malcolm  Graham,  for  sheriff,  opposed. 


HOESEN,  J.  —  The  bonds  of  city  marshals  are  filed 
with  the  court  of  common  pleas.  Where  a  judgment  is 
recovered  against  a  marshal  and  his  sureties  it  is  the  duty  of 
the  clerk  to  indorse  on  the  marshal's  bond  a  memorandum  of 
the  amount,  and  to  credit  each  surety  with  the  amount  paid 
on  account  of  such  judgment.  When  the  amount  of  judg- 
ments recovered  against  a  marshal  and  his  sureties  is  equal  to 
the  amount  of  his  bond  it  is  the  duty  of  the  clerk  of  the  court 
of  common  pleas  to  notify  the  mayor  of  the  fact  that  the  mar- 
shal may  be  removed,  or  at  least  suspended,  if  he  does  not 
then,  on  being  requested,  file  a  new  bond.  These  duties  are 
devolved  upon  the  clerk  of  the  court,  and  it  is  necessary  for 
their  performance  that  he  should  have  possession  of  the  docu- 
ments which  show  whether  or  not  a  marshal  should  be 
required  to  furnish  a  new  bond.  These  considerations  led  to 
the  enactment  of  the  act  known  as  chapter  484,  Laws  of  1862, 
which  provides  a  system,  complete  in  itself,  adapted  especially 
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to  the  city  of  New  York,  and  intended  for  the  security  of 
suitors  in  district  courts  of  the  city.  The  act  of  1862  is  a  local 
act,  passed  for  a  particular  purpose,  and,  therefore,  was  not 
repealed  by  the  general  language  of  section  1367,  Code  of 
Civil  Procedure,  which  contains  no  evidence  of  an  intent  to 
abrogate  it.  The  rule  applicable  to  the  construction  of  stat- 
utes under  consideration  is  stated  by  the  court  of  appeals,  In 
the  Matter  of  the  Commissioners  of  Central  Park  (50  N.  Y., 
497),  and  in  The  People  agt.  Quigg  (59  N.  Y.,  83).  It  is 
this  :  "A  special  and  local  statute  providing  for  a  particular 
class  of  cases  is  not  partially  repealed  or  amended  in  some  of 
its  provisions  by  a  statute  general  in  its  terms,  provisions  and 
applications,  unless  the  intention  of  the  legislature  to  repeal 
or  alter  the  particular  law  is  manifested,  although  the  terms 
of  the  general  act  would,  taken  strictly  and  but  for  the  special 
law,  include  the  case  provided  for  by  it." 

The  execution  should  be  returned  to  the  clerk  of  the  court 
of  common  pleas. 


SUPREME  COURT. 

AGNES  ROBERTSON  BOUCICAULT  agt.  DION  BOUCICAULT. 

• 

Arrest — in  action  for  divorce  brought  by  wife  against  husband  —  when 
allowed  —  application  for,  may  be  made  to  judge  out  of  court  in  first  judi- 
cial district —  Code  of  Civil  Procedure,  sections  149,  550,  575,  768,  770. 

Subdivision  4  of  section  550  of  the  Code  of  Civil  Procedure,  was  intended 
and  is  a  substitute  for  the  writ  of  ne  exeat. 

Where,  in  a  suit  by  the  wife  against  her  husband,  for  a  divorce,  the  plain- 
tiff shows  that  the  defendant  is  about  to  depart  from  the  state,  with  no 
present  intention  of  returning,  except,  possibly,  to  pass  through  it,  and 
that  he  is  to  sail  for  Europe  within  a  month,  to  be  gone  indefinitely: 

Held,  that,  a  case  is  made  out  in  which  an  order  of  arrest  may  lawfully 
issue.  As  the  judgment  may  require  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the  court  as 
a  contempt,  the  case  is  brought  within  subdivision  4  of  section  550  of 
the  Code  of  Civil  Procedure. 
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Under  section  770  of  the  Code  of  Civil  Procedure,  in  the  first  judicial 
district,  a  motion,  which  elsewhere  must  be  made  in  court,  may  be 
made  to  a  judge  out  of  court,  except  for  a  new  trial  upon  the  merits. 

An  application  for  an  order  of  arrest  may  be  lawfully  made  to,  and  prop- 
erly granted  by,  a  justice  out  of  court  in  the  first  judicial  district. 

Any  application  which  elsewhere  may  be  made  in  court,  may  here  be 
made  at  any  time  to  a  judge  out  of  court. 

An  order  of  arrest  is  not  irregular  which  prescribes  the  form  of  under- 
taking as  directed  in  subdivision  .1  of  section  575  of  the  Code  of  Civil 
Procedure. 

A  defendant's  right  to  the  jail  liberties  under  section  149,  is  not  in  the  least 
affected  by  such  direction.  If  the  defendant  does  not  desire  to  give  the 
bail  required  by  the  order  to  effect  his  discharge,  he  has  a  perfect  right 
to  offer  the  limit  bond  under  section  149,  and  the  sheriff  would  be 
bound  to  accept  it. 

First  Department,  General  Term,  May,  1880. 

APPEAL  from  judge  DONOHUE'S  order  denying  defendant's 
motion  in  the  divorce  suit  brought  by  plaintiff  against  defend- 
ant to  vacate  the  order  of  arrest  previously  granted  by  him, 
under  subdivision  4  of  section  550  of  the  Code  of  Civil 
Procedure. 

George  JBliss,  for  plaintiff  and  respondent. 

Richard  O1  Gorman  and  A.  J.  Dittenhoefer,  for  defendant 
and  appellant. 

BARRETT,  J.  —  The  order  of  arrest  was  not  irregular  in 
prescribing  the  form  of  undertaking;  that  direction  might 
have  been  stricken  out  or  disregarded  as  surplusage.  But  as 
the  order  in  that  respect  strictly  follows  subdivision  1  of  sec- 
tion 575  of  the  Code  of  Civil  Procedure  the  defendant  was 
not  prejudiced.  If  the  direction  had  been  omitted,  the  sheriff 
would  have  been  required  by  law  to  take  an  undertaking  in 
precisely  the  same  form.  It  was  quite  proper  to  furnish  the 
officer  with  this  specific  guidance,  rather  than  require  him  to 
gather  the  proper  form  from  the  papers.  The  defendant's 
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right  to  the  jail  liberties  under  section  149  was  not  in  the  least 
affected  by  the  direction  in  question.  If  defendant  did  not 
desire  to  give  the  bail  required  by  the  order  to  effect  his  dis- 
charge, he  had  a  perfect  right  to  offer  the  limit  bond  under 
section  149,  and  the  sheriff  would  have  been  bound  to  accept 
it.  Nor  is  the  point  well  taken  that  the  order  of  arrest  was 
granted  by  Mr.  justice  DONOHDE  after  the  adjournment  for 
the  day  of  the  special  term,  at  chambers.  The  objection  is 
not  specified  in  the  order  to  show  cause,  nor  is  there  any  proof 
that  the  order  of  arrest,  which  purports  to  have  been  made  by 
the  court,  was  not  in  fact  so  made.  For  aught  that  appears, 
Mr.  justice  DONOHUE  was  holding  the  special  term  for  the 
trial  of  equity  causes.  Certainly  the  verity  of  the  order  can- 
not be  impugned  by  loose  statements  made  upon  information 
and  belief.  But,  further,  it  is  provided  by  section  770  of  the 
Code  of  Civil  Procedure  (following  subdivision  2  of  section 
401  of  the  old  Code)  that  in  the  first  judicial  district  a  motion, 
which,  elsewhere  must  be  made  in  court,  may  be  made  to  a 
judge  out  of  court,  except  for  a  new  trial  upon  the  merits. 
Under  section  768,  an  application  for  an  order  is  a  motion. 
The  present  application  was,  therefore,  lawfully  made  to,  and 
properly  granted  by,  a  justice  out  of  court  (Disbrow  agt.  Fol- 
ger,  5  Abbott's  Pr.  R.,  53 ;  Lowber  agt.  Mayor,  id.,  325). 
There  is  nothing  in  the  suggestion  that  the  effect  of  section 
770  was  merely  to  authorize  judges  to  grant  court  orders  dur- 
ing the  actual  session  of  the  court  as  auxiliaries  or  aids  thereto* 
The  object,  undoubtedly,  was  to  provide  for  the  great  pressure 
of  ex  parte  business  in  this  city  and  the  emergencies  which  are 
constantly  arising.  To  limit  the  application  of  the  section  to  the 
hours  when  the  chambers  special  term  is  actually  in  session, 
would  be  very  largely  to  nullify  the  useful  purpose  sought  to  be 
attained.  When  the  court  is  in  session,  the  justice  presiding 
can  generally  pass  upon  all  the  applications  without  assistance. 
It  is  during  the  hours  of  recess  or  adjournment  that  the  exi- 
gencies contemplated  and  provided  for  most  frequently  arise 
There  is  no  such  limitation  as  that  contended  for  to  be  found 
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in  the  letter  of  the  section ;  clearly  none  in  the  spirit  or  pur- 
pose. Under  the  broad  language  used,  we  think  that  any 
application  which  elsewhere  may  be  made  in  court  may  here 
be  made  at  any  time  to  a  judge  out  of  court.  Next  it  is  con- 
tended that  the  case  at  bar  is  not  one  in  which  an  order  of 
arrest  could  lawfully  issue,  for  the  reason  that  the  judgment 
will  not  require  the  performance  of  an  act  the  neglect  or 
refusal  to  perform  which  would  be  punishable  by  the  court 
as  a  contempt,  and  that,  consequently,  the  case  is  not  brought 
within  subdivision  4  of  section  550  of  the  Code  of  Civil  Pro- 
cedure. This  subdivision,  Mr.  Troop  says,  in  his  notes,  was 
intended  as  a  substitute  for  the  writ  of  ne  exeat.  That  writ,  it 
was  well  settled,  would  issue  in  such  case  as  the  present 
(Denton  agt.  Denton,  1  Johnson  Chancery,  441  ;  Forrest  agt. 
Forrest,  10  Barb.,  46  ;  Bushnell  agt.  Bushnell,  15  Barb., 
399).  The  question,  therefore,  is,  whether  the  codifier  has 
frustrated  his  own  intention.  "We  think  not.  The  court  may 
ultimately,  in  this  action,  render  a  judgment  requiring  the 
defendant  to  perform  an  act  the  neglect  or  refusal  to  perform 
which  would  be  punishable  as  a  contempt.  At  all  events  it 
cannot,  with  certainty,  be  asserted  that  the  judgment  will  not, 
and  that  lawfully,  require  the  performance  of  such  an  act. 
The  defendant  may  be  enjoined  from  interfering  with  the 
plaintiff's  custody  and  control  of  the  children,  or,  under  other 
circumstances,  he  may  be  required  to  transfer  and  deliver 
them  into  her  custody  and  control.  He  may  also  be  required 
to  give  reasonable  security  for  the  maintenance  of  his  children 
and  for  any  allowances  awarded  to  his  wife  (3  R.  S.,  Banks' 
ed.,  159,  sec.  74).  It  is  true  that,  in  default,  his  personal 
property  and  the  rents  and  profits  of  his  real  estate  may  be 
sequestrated ;  but  that  provision  of  the  statute  is  partially  ad- 
ditional to,  and  does  not  exclude,  the  ordinary  remedy  by 
attachment.  If,  then,  the  defendant,  having  the  ability,  is 
required  by  the  final  judgment  to  furnish  reasonable  security 
and  neglects  or  refuses  to  perform  the  act  of  giving  it,  he 
may  be  punished  by  the  court  as  for  a  contempt.  .  The 
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requirement  would  be  "  a  lawful  mandate,"  and  the  neglect 
or  refusal  to  comply  would  be  "  disobedience  thereto."  The 
case  would  thus  be  brought  within  section  14,  subdivision  3 
of  the  Code  of  Civil  Procedure.  The  case  of  Park  agt.  Park, 
decided  by  .the  court  of  appeals  on  the  24th  of  February, 
1880,  seems  to  be  directly  in  point,  and  fully  supports  the 
views  above  expressed.  It  even  goes  further,  and  substan- 
tially overrules  Lansing  agt.  Lansing  (4  Lansing,  377).  "  The 
position,"  said  Mr.  justice  MILLER,  "  that  payment  of  the 
costs  and  alimony  cannot  be  enforced  by  proceedings  for  con- 
tempt is  sufficiently  answered  in  the  opinion  of  the  general 
term,  with  which  we  concur,  and  does  not  require  discussion." 
The  opinion  of  the  general  term  was  delivered  by  LEARNED, 
P.  J.j  and  Lansing  agt.  Lansing  was  there  distinctly  referred 
to  and  criticised.  Finally,  the  plaintiff  makes  a  sufficient 
case  for  the  order.  She  shows  that  the  defendant  is  about  to 
depart  from  the  state,  with  no  present  intention  of  returning, 
except,  possibly,  to  pass  through  it,  and  that  he  is  to  sail  for 
Europe  within  a  month,  to  be  gone  indefinitely.  Although 
the  defendant  moved  to  vacate  upon  an  affidavit  of.  his  own, 
he  made  no  denial  of  these  charges.  They  would  have  been 
sufficient  to  justify  a  ne  exeat  (Cases before  cited  and  18  Ves., 
353).  Coupled  with  the  plaintiff's  undenied  averment,  they 
certainly  make  out  a  prima  facie  case  of  danger  that  by 
reason  of  such  departure  the  judgment  requiring  performance 
of  some  of  the  acts  suggested  will  be  rendered  ineffectual. 
The  order  appealed  from  should,  therefore,  be  affirmed,  with 
ten  dollars  costs  and  the  disbursements  of  the  appeal. 
DAVIS,  P.  J.,  and  DANIELS,  J.,  concurred. 
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Matter  of  application  of  ANDREW  L.  ROBERTS  for  discharge 
from  imprisonment  under  execution  at  the  suit  of  THE 
NEW  YORK  GUARANTY  AND  INDEMNITY  COMPANY. 

Discharge  from  imprisonment — Meaning  of  "just  and  fair"  —  When  dis- 
charge witt  be  denied  —  2  Revised  Statutes,  chapter  5,  article  6  —  res 
adjudicata. 

Under  the  provisions  of  the  act  providing  for  the  discharge  of  imprisoned 
debtors  where  the  proceedings  are  had  under  article  6,  chapter  5,  part  2, 
title  1  of  the  Revised  Statutes : 

Held,  that  the  proceedings  of  the  debtor  are  not  " iust  and  fair"  where  he 
has  removed  his  own  property  with  intent  to  defraud  his  own  creditors 
or  to  benefit  himself  or  his  own  family,  although  neither  he  nor  his 
family  have  been  benefited  by  the  act  —  his  creditors  nevertheless 
having  been  deprived  of  the  property. 

Held,  also,  that  where  the  debtor  has  procured  from  the  creditor,  at  whose 
suit  he  is  imprisoned,  property  by  fraud,  even  if  he  has  spent  the  pro- 
ceeds in  any  way  that  would  be  unobjectionable  if  they  were  his  own, 
and  if  by  loss  or  accident  he  is  deprived  of  them,  his  proceedings  are 
not  "just  and  fair." 

Held,  further,  that  where  the  debtor  has  combined  or  united  with  others 
to  fraudulently  obtain  the  property  of  the  creditor  at  whose  suit  he  is 
imprisoned,  even  if  such  others  got  the  proceeds  of  the  fraud  and  he 
got  none,  his  proceedings  are  not  "just  and  fair  "  within  the  meaning  of 
the  statute. 

But,  on  the  other  hand,  if  the  prisoner,  while  legally  liable  for  the  debt  or 
the  damage  growing  out  of  the  fraud  or  tort,  was  yet  innocent  of  a  guilty 
intent,  and  either  received  none  of  its  fruits,  or  properly  accounts  for 
what  he  got,  the  tort  in  question  would  be  no  bar  to  his  discharge. 

In  this  case  if  the  judgment  against  the  prisoner  is  conclusive  that  he  had 
knowledge  of  the  fraud  by  which  the  money  was  procured  from  the 
plaintiff,  it  would  be  indisputable  evidence  that  the  debtor's  proceed- 
ings have  not  been  "just  and  fair,"  and  would  be  fa^al  to  this  applica- 
cation  for  his  discharge.  Whether  the  judgment  is  conclusive  or  not 
as  to  that  fact  depends  on  whether  such  a  finding  was  indispensable  to 
plaintiff's  recovery. 

If  the  judgment  does  not  necessarily  involve  a  finding  that  he  had  a 
fraudulent  intent  or  guilty  knowledge,  the  question  is  an  open  one  and 
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may  be  tried  in  this  proceeding  ;  if  otherwise,  then  having  been  once 
litigated  and  determined  between  the  plaintiff  and  himself,  it  cannot 
be  retried,  but  he  is  bound  by  it  no  matter  how  onerous  the  conse- 
quences may  be. 

An  adjudication  in  proceedings  under  the  fifth  article  of  chapter  5,  part  2, 
title  1  of  the  Revised  Statutes,  is  conclusive  upon  any  question  that  is 
determined,  which  subsequently  arises  under  the  sixth  article  of  the 
same  chapter. 

The  principle  of  the  rule  as  to  res  adjudicata  (except  in  cases  of  mere 
motions  incidental  to  an  action)  has  no  reference  to  the  form  or  the 
object  of  the  litigation  in  which  the  particular  fact  is  determined  which 
is  thenceforth  to  be  deemed  established  as  between  the  parties  to  the 
dispute.  The  form  or  object  of  the  prior  litigation  does  not  alter  the 
conclusive  effect  of  the  judgment  or  decision. 

Special  Term,  June,  1878. 

J.  F.  DALY,  J. —  These  proceedings  are  had  under  article  6, 
chapter  5,  part  2,  title  1  of  the  Revised  Statutes.  The  execu- 
tion under  which  defendant  is  imprisoned  was  issued  Decem- 
ber 15,  1877,  upon  a  judgment  recovered  January  6, 1877,  for 
$91,015.35,  in  the  superior  court  of  the  city  of  New  York, 
in  an  action  for  money  had  and  received  wherein  the  New 
York  Guaranty  and  Indemnity  Company  were  plaintiffs  and 
Andrew  L.  Roberts,  Lydia  J.  Roberts,  Valentine  Gleason, 
Amelia  A.  Gleason  and  Horace  S.  Corp  were  defendants. 
The  moneys  so  had  and  received  from  the  plaintiff  were 
obtained  upon  the  pretended  security  of  forged  bonds  of  the 
Buffalo,  New  York  and  Erie  Railroad  Company  in  June,  July 
and  August,  1873,  which  it  was  alleged  were  knowingly 
uttered  for  the  purpose.  An  order  of  arrest  in  the  action  for 
the  fraud  in  contracting  the  debt  was  issued  against  Roberts 
holding  him  to  bail  in  $85,000,  and  has  never  been  vacated. 

Objection  to  the  discharge  of  Roberts  from  imprisonment 
is  made  (among  other  grounds)  because  the  judgment  and 
order  of  arrest  are,  it  is  argued,  conclusive  evidence  against 
him  that  "  his  proceedings  are  not  just  and  fair  "  within  the 
meaning  of  the  sixth  and  eighth  sections  of  the  statute  under 
which  he  applied  for  his  discharge.  As  the  determination  of 
VOL.  LIX  18 
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this  question  against  the  prisoner  would  render  further  effort 
on  his  part  to  obtain  a  discharge  ineffectual  unless  the  decisions 
were  reversed,  I  have  deemed  it  proper  to  examine  the  point 
preliminarily. 

It  is  urged  by  the  plaintiff  that  the  statute,  when  it  requires 
the  court  to  determine  whether  the  prisoner's  proceedings  are 
just  and  fair  and  to  grant  a  discharge  or  withhold  it  as  that 
question  is  decided  in  his  favor  or  not,  does  not  refer  merely 
to  the  proceedings  in  court  under  the  statute,  the  correctness 
of  his  petition,  schedule  and  account  and  the  truth  of  his  oath 
"  that  he  has  not  at  any  time  or  in  any  manner  disposed  of  or 
made  over  any  part  of  his  property  with  a  view  to  the  future 
benefit  of  himself  or  his  family,  or  with  an  intent  to  injure 
or  defraud  any  of  his  creditors  "  (section  5  of  article  6),  but 
that  the  terms  "just  and  fair"  involve  a  more  extended 
inquiry,  it  being,  as  it  is  urged,  repugnant  to  a  sense  of  justice 
to  adjudge  the  prisoner's  proceedings  just  and  fair  when  he 
has  been  already  adjudged  participant  in  a  fraud  by  which  a 
vast  sum  was  obtained  from  the  plaintiffs  on  forged  bonds  and 
for  which  fraud  he  is  now  imprisoned.  On  the  other  hand  it 
is  argued  that  while,  in  the  broad  sense  of  the  terms,  no  man's 
proceedings,  generally,  can  be  just  and  fair  if  he  had  been 
convicted  of  fraud,  this  might  be  equally  said  in  every  case  of 
tort,  and  the  judgment  in  every  case  would  be  a  bar  to  a  dis- 
charge from  imprisonment  upon  execution  under  it,  a  conse- 
quence evidently  not  contemplated  by  the  statute ;  that  if  a 
prisoner  be  held  for  a  judgment  obtained  against  him  for  his 
fraud,  it  is  enough  to  inquire  what  has  become  of  the  money 
or  property  fraudulently  obtained,  and  that  the  utmost  severity 
in  such  a  case  requires  only  that  he  be  imprisoned  until  he 
has  made  good  or  restored  what  he  got ;  that  justice  equally 
requires  that  the  judgment  should  be  no  bar  to  his  discharge 
if  it  appear  that  he  never  benefited  by  the  fraud  for  which 
it  was  obtained ;  that  the  question  whether  any  of  the  spoil 
fell  to  him,  if  not  necessarily  involved  and  decided  in  the 
judgment,  may  be  inquired  into  in  these  proceedings  ;  and 
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that  even  if  the  evidence  disclosed  that  he  shared  in  the  fruits 
of  the  fraud  he  can  only  be  required  to  account  for  the  dis- 
position of  them. 

In  the  case  of  Watson  (2  K  I).  S.,  429)  it  was  held 'that 
the  prisoner's  proceedings  were  not  just  and  fair,  because  he 
had  removed  his  property  from  the  state  and  disposed  of  it 
with  intent  to  defraud  his  creditors.  Watson  and  his  brother 
were  copartners,  and  becoming  hopelessly  insolvent  fled  to 
California  with  $8,500,  which  they  spent,  and  were  unable  to 
account  for  satisfactorily.  The  decision  in  that  case  estab- 
lished :  1.  That  in  the  investigation  as  to  whether  the  debtor's 
proceedings  are  just  and  fair,  the  court  is  not  limited  to  any 
particular  time  or  transaction  ;  and  2,  that  a  removal  or  dispo- 
sition of  the  debtor's  property,  with  intent  to  defraud  any  of 
his  creditors,  is  a  bar  to  his  discharge,  no  matter  in  what  way 
he  has  spent  the  proceeds,  or,  even  if  he  has  lost  them  or  the 
property  by  unfortunate  speculation.  It  was  said  in  that  case 
by  chief  justice  DALY,  that  the  statute  intends  to  distinguish 
between  the  unfortunate  and  the  fraudulent  debtor,  and  that 
the  former  should  have  the  benefit  of  the  act  and  the  latter 
should  not,  and  if  debtors  who  have  fraudulently  disposed  of 
their  property  have  nothing  wherewith  to  satisfy  their  credit- 
ors, they  must  seek  relief  from  the  legislature  and  not  from 
the  court.  It  was  said  by  judge  WOODRUFF,  in  the  same  case, 
that  where  the  absconding  debtor  wastes  the  money  he  has 
taken,  in  profuse  expenses,  gambling  or  adventures  of  any 
kind,  including  a  large  sum  employed  in  litigation  to  prevent 
his  creditors  reaching  him,  he  is  not  entitled  to  a  discharge  ; 
that  such  a  man  is  not  the  object  of  that  protection  and  relief 
the  statute  has  provided  for  an  unfortunate  but  honest  debtor  ; 
that  the  case  would  be  the  same  if  the  money  fraudulently 
removed  had  been  used  in  living  or  lost  by  unforeseen  or 
inevitable  calamity,  or  even  used  by  the  debtor  in  an  effort 
to  make  money  in  California  to  pay  his  creditors,  for  the 
removal  of  the  money  or  property  was  yet  fraudulent  as  to 
them. 
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The  rule  governing  the  question  as  to  what  proceedings  of 
the  debtor  are  just  and  fair,  is  certainly  severe  as  the  above 
citations  show.  It  goes  the  length  of  declaring  that  if  the 
debtor,  with  intent  to  deprive  his  creditors  of  the  benefit  of 
his  property,  places  it  out  of  their  reach  and  then  loses  it  by 
misfortune,  or  the  chances  of  trade,  or  spends  it  in  providing 
necessaries  for  his  family,  he  is  barred  of  his  discharge  and 
may  be  perpetually  imprisoned.  The  terms  of  the  debtor's 
oath  to  his  petition  (above  cited)  justify  this  decision  that  the 
offense  lies  in  putting  the  property  out  of  his  creditors'  reach, 
not  in  the  subsequent  use  or  disposition  of  it. 

If  such  is  the  little  favor  shown  the  debtor  who  has  disposed  of 
his  own  property  in  order  to  defraud  his  creditors,  what  is  to  be 
said  of  the  debtor  who  has,  by  fraud,  taken  or  helped  to  take  the 
property  of  his  creditor  ?  There  is  an  immeasurable  difference 
in  the  degrees  of  offense  in  the  two  cases.  Is  the  creditor,  whose 
injury  is  that  he  has  been  deprived  of  his  resort  to  the  debtor's 
effects  for  payment,  to  keep  the  latter  in  prison  indefinitely, 
while  the  creditor  who  has  been  robbed  outright  must  see  the 
prisoner  walk  forth  with  a  certificate  that  his  proceedings 
have  been  "  just  and  fair  ? "  To  answer  affirmatively  is  to 
convict  the  law  of  injustice  to  both  creditors  and  debtors.  It 
will  not  do  to  say  that  if  the  robber  got -any  thing  by  his 
crime  he  will  be  imprisoned  till  he  restore  it ;  it  is  not  the 
question  of  benefit  yielded  to  the  prisoner  by  the  fraud  which 
is  to  be  considered,  but  of  damage  to  the  creditor.  Is  the 
accomplice  in  a  fraud  to  say  :  It  is  true  I  helped  in  the  scheme 
to  get  the  plaintiff's  money,  but  I  received  no  part  of  it  ?  Is 
this  an  answer  which  the  trusted  clerk  or  cashier  or  deposit- 
ary would  be  allowed  to  make  if  he  held  the  door  open  while 
others  plundered  \  The  test  of  the  offense  is  the  intent  of 
the  debtor,  the  taking  for  the  purpose  of  depriving  the  credi- 
tor of  the  property,  and  I  can  only  see  a  graver  offense  and 
greater  bar  to  his  discharge  from  imprisonment  when  the 
property  taken  belonged  to  the  creditor  instead  of  to  the 
debtor ;  and  it  seems  just  to  hold,  the  proceedings  of  the 
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debtor  not  just  and  fair  not  only  in  the  case  (1)  of  the  removal 
of  his  own  property  with  intent  to  defraud  his  creditors  or  to 
benefit  himself  or  his  family,  although  neither  he  nor  his 
family  have  been  benefited  by  the  act  —  the  creditors  never- 
theless having  been  deprived  of  the  property ;  but  also  in 
cases  (2)  where  the  debtor  has  procured  from  the  creditor  at 
whose  suit  he  is  imprisoned  property,  by  fraud,  even  if  he 
has  spent  the  proceeds  in  a  way  that  would  be  unobjection- 
able if  they  were  his  own,  and  if  by  loss  or  accident  he  is 
deprived  of  them  ;  and  in  cases  (3)  where  the  debtor  has  com- 
bined or  united  with  others  to  fraudulently  obtain  the  prop- 
erty of  the  creditor  at  whose  suit  he  is  imprisoned  even  if 
such  others  got  the  proceeds  of  the  fraud  and  he  got  none. 
But,  on  the  other  hand,  if  the  prisoner,  while  legally  liable  for 
the  debt  or  the  damage  growing  out  of  the  fraud  or  tort,  was 
yet  innocent  of  a  guilty  intent  and  either  received  none  of  its 
fruits  or  properly  accounts  for  what  he  got,  the  tort  in  ques- 
tion would  be  no  bar  to  his  discharge.  Such  might  be  the 
position  of  a  person  sued  for  conversion  who,  while  actually 
guilty  of  disposing  of  the  property  of  another,  may  yet  be 
ignorant  of  the  rights  he  is  invading  ;  or  of  a  person  sued  for 
obtaining,  in  concert  with  others,  money  by  false  pretenses, 
may  be  liable  for  the  debt,  but  as  to  the  crime,  was  an  igno- 
rant cat's-paw  used  by  the  real  conspirators. 

In  the  case  at  bar,  if  the  judgment  against  the  prisoner 
Roberts  is  conclusive  that  he  had  knowledge  of  the  fraud  by 
which  the  money  was  procured  from  the  plaintiff,  it  would  be 
indisputable  evidence  that  the  debtor's  proceedings  have  not 
been  just  and  fair,  and  would  be  fatal  to  this  application  for 
his  discharge.  Whether  the  judgment  is  conclusive  or  not  as 
to  that  fact,  depends  on  whether  such  a  finding  was  indispens- 
able to  plaintiff's  recovery,  and  this  must  be  ascertained  from 
the  pleadings.  If  the  judgment  does  not  necessarily  involve 
a  finding  that  he  had  a  fraudulent  intent  or  guilty  knowledge, 
the  question  is  an  open  one  and  may  be  tried  in  this  proceed- 
ing ;  if  otherwise,  then,  having  been  once  litigated  and  determ- 
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ined  between  the  plaintiff  and  himself,  it  cannot  be  retried, 
but  he  is  bound  by  it  no  matter  how  onerous  the  consequences 
may  be. 

A  further  and  most  serious  objection  is  made  to  the  dis- 
charge of  the  prisoner  upon  this  petition.  It  appears  from 
the  record  that  before  judgment  and  execution  in  this  action, 
and  while  defendant  was  imprisoned  upon  mesne  process,  he 
applied  to  one  of  the  judges  of  this  court,  under  the  fifth 
article  of  chapter  5,  part  2,  title  1  of  the  Revised  Statutes,  in 
the  usual  form,  praying  that  his  estate  might  be  assigned  for 
the  benefit  of  his  creditors,  and  that  his  person  might  there- 
after be  exempted  from  arrest  or  imprisonment  by  reason  of 
any  debts  arising  upon  contracts  previously  made,  and  that  he 
be  discharged  from  imprisonment.  That  application  was 
opposed  by  the  plaintiff  herein,  and  other  creditors  of  Roberts, 
and  was  denied  upon  the  ground  that  the  prisoner  had  made 
conveyances  of  his  property  with  intent  to  defraud  his  credit- 
ors (Opinion  of  judge  VAN  HOESEN,  June,  1876,  special 
term}.  The  conveyances  thus  decided  to  be  fraudulent,  are 
the  same  which  are  attacked  as  fraudulent  in  this  proceeding, 
and  which  the  debtor  claims  now,  as  he  claimed  in  the  former 
proceeding,  to  be  an  honest  disposition  of  his  property.  The 
plaintiff  contends  that  the  decision  in  the  former  proceeding 
determines  one  of  the  controlling  questions  arising  on  the 
present  application,  viz. :  Whether  the  petitioner  had,  at  any 
time  or  in  any  manner,  disposed  of  or  made  over  any  part  of 
his  property,  with  an  intent  to  defraud  his  creditors  ;  that  it 
has  been  adjudged  that  the  petitioner  has  disposed  of  the 
property  now  under  consideration  with  that  intent,  and  that 
Buch  adjudication  is  conclusive  as  between  him  and  any 
creditor  who  opposed  the  discharge  asked  for, in  the  former 
proceeding. 

The  question  whether  the  petitioner  has,  at  any  time  or  in 
any  manner,  disposed  of  any  of  his  property,  with  intent,  to 
defraud  his  creditors  is  vital  in  the  proceeding  at  bar  under 
the  sixth  article  of  the  chapter  cited  above.  This  was  the 


NEW  YORK  PRACTICE  REPORTS.  143 

Matter  of  Roberts. 

very  point  of  the  decision  In  the  Matter  of  Watson  (2  E. 
D.  S.,  429),  based  upon  the  oath  which  the  petitioner  is 
required  by  the  fifth  section  of  that  article  to  make,  and  it 
was  decided  that  if  it  should  appear  that  the  petitioner  had 
made  any  such  disposition  of  his  property  his  application 
should  be  denied.  The  imprisoned  debtor  who  applies  under 
the  fifth  article  of  the  chapter  for  exemption  from  imprison- 
ment is  required  to  make  substantially  the  same  oath  (sec.  2, 
art.  5,  chap.  5,  2  R.  S.\  and  if  that  oath  be  false  his  applica- 
tion must  be  denied  as  the  application  of  the  petitioner,  Rob- 
erts, under  that  article  of  the  Revised  Statutes,  was  denied  by 
judge  VAN  HOESEN. 

As  the  conveyances  adjudged  fraudulent  in  the  former  pro- 
ceeding are  the  same  which  the  petitioner  now  alleges  to  be 
bona  fide  and  the  creditors  again  attack,  it  would  be  in  prin- 
ciple a  violation  of  a  well-settled  rale  to  hold  that  the  former 
decision  is  of  no  affect,  and  to  permit  a  question  once  litigated 
and  determined  to  be  tried  over  between  the  same  parties  in 
a  different  proceeding.  The  principle  of  the  rule  as  to  res 
adjudicata  (except  in  cases  of  mere  motions  incidental  to  an 
action)  has  no  reference  to  the  form  or  the  object  of  the  liti- 
gation in  which  the  particular  fact  is  determined,  which  is 
thenceforth  to  be  deemed  established  as  between  the  parties 
to  the  dispute.  It  does  not  affect  the  operation  of  the  rule  as 
now  invoked  that  the  fact  that  the  petitioner  has  made  a 
fraudulent  disposition  of  his  property  was  adjudicated  in  a 
proceeding  to  obtain  a  discharge  from  imprisonment  on  mesne 
process  under  the  fifth  article  to  which  proceeding  all  his 
creditors  were  parties,  while  this  proceeding  is  designed  to 
effect  his  discharge  from  imprisonment  on  final  process  under 
the  sixth  article,  and  the  execution  plaintiff  is  alone  a  party 
to  it.  The  creditors  oppose,  under  the  fifth  article,  severally, 
each  for  himself  in  his  own  right,,  arid  each  is  entitled  to  the 
benefit  of  the  results  of  the  litigation  whether  other  creditors 
share  in  them  or  not.  In  both  proceedings  the  petitioner  is 
bound  to  satisfy  the  court  that  he  has  made  no  disposition  of 
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his  estate  with  intent  to  defraud  his  creditors  ;  that  is  the 
principal  issue  in  both  proceedings,  the  issue  has  once  been 
fully  and  fairly  tried  and  determined  against  the  petitioner  ; 
but  that  adjudication  goes  for  naught  and  the  litigation  which 
was  terminated  by  it  is  useless,  if  the  same  or  any  judge  may 
re-examine,  in  another  proceeding,  the  same  question.  The 
most  important  decisions  in  this  state  as  to  res  adjudicata 
illustrate  the  principle  that  the  form  or  object  of  the  prior 
litigation  does  not  alter  the  conclusive  effect  of  the  judgment 
or  decision  ;  thus  judgment  by  a  justice  in  summary  proceed- 
ings is  conclusive  in  an  action  for  rent  of  the  premises,  where 
the  question  as  to  letting,  hiring,  term,  rent  and  amount  in 
arrears  is  identical  in  the  proceeding  as  well  as  in  the  action 
(Brown  agt.  The  Mayor,  66  N~.  Y.,  391,  and  many  cases 
cited;  Powers  agt.  Witty,  43  How.,  352;  Yonkers  and  N. 
Y.  F.  I.  Co.  agt.  Bishop,  1  Daly,  449).  There  the  object  of 
the  proceeding  and  the  object  of  the  action  are  wholly  dis- 
tinct, and  the  tribunal,  practice  and  form  of  procedure  are 
different;  but  the  fact  litigated  is  identical  in  both,  indis- 
pensable in  both,  and  the  determination  in  the  one  first  tried 
conclusive. 

Such  should  be  and  is,  in  my  opinion,  the  effect  of  adjudi- 
cations upon  material  issues  in  these  and  similar  proceedings 
(Matter  of  Rosenberg,  10  All.  \_N.  &],  450  ;  Matter  of 
Thomas,  id.,  114  ;  Matter  of  Roberts,  10  Hun,  254).  The 
reversal  by  the  court  of  appeals  does  not  affect  the  point 
decided.  If,  therefore,  the  proceedings  heretofore  taken  by 
the  petitioner  to  obtain  exemption  of  his  person  from  impris- 
onment were  regular  and  the  judge  had  jurisdiction,  the  adju- 
dication in  them  is,  until  reversed  or  vacated,  conclusive  upon 
the  petitioner,  and,  unless  objection  to  the  regularity  of  the 
proceedings  can  be  urged,  the  plaintiff  is  entitled  to  an  order 
denying  the  petition  now  presented. 
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SUPREME  COURT. 

In  the  Matter  of  EUGENE  FINCK  an  imprisoned  debtor. 
Discharge  of  imprisoned  debtor  —  when  it  will  be  denied. 

Where,  upon  the  examination  of  the  petitioner,  an  imprisoned  debtor,  in 
the  proceedings  for  his  discharge  from  imprisonment,  it  appears  that 
his  proceedings  have  not  been  ' '  just  and  fair  "  towards  a  creditor  under    S* 
whose  judgment  he  is  imprisoned : 
Held,  that  the  petition  should  be  denied. 

Proceeding*  which  are  not  "just  and  fair,"  within  the  meaning  of  the 
statute,  explained. 

\ 
Special  Term,  February,  1880. 

Mr.  Sullivan,  for  plaintiff. 
Mr.  Hubbard,  opposed. 

VAN  VOKST,  J.  —  The  judgment,  upon  which  the  execution 
was  issued  under  which  the  defendant  is  imprisoned,  does  not 
materially  involve  the  petitioner  in  any  moral  guilt  or  establish 
that  his  proceedings  have  not  been  just  and  fair.  It  is  true 
that  the  complaint  in  the  action  charged  the  defendant  with 
having  wrongfully  converted  the  plaintiff's  bonds,  and  with 
fraud  and  deceit  in  respect  thereto  ;  yet,  in  the  end,  the  learned 
judge  before  whom  the  trial  was  had,  held  that  the  defendant 
was  liable  as  a  partner  with  Bushnell,  who  had  tortiously  taken 
the  bonds,  and  that  the  position  of  Bushnell  was  the  position 
of  the  defendant,  the  present  petitioner,  and  that  he  was 
answerable  for  the  wrong  of  which  his  partner  had  been 
guilty. 

The  judge,  while  directing  a  verdict  for  the  plaintiff,  stated 

that  it  was  not  necessary  to  intimate  any  opinion  as  to  whether 

or  not  the  defendant  was  cognizant  of  the  acts  of  Bushnell,  or 

had  any  knowledge  that  Bushnell  had  tortiously  taken  the 
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bonds.  But  the  evidence  given  upon  the  trial  has  been  sub- 
mitted to  me  with  the  view  of  showing  that  it  involves  the 
petitioner  personally  in  Bushnell's  guilt,  and  that  for  such 
reason  his  proceedings  are  neither  just  nor  fair.  I  have  care- 
fully read  this  evidence  and  the  entire  proceedings  of  the  trial. 
The  defendant,  on  the  trial,  denied  any  knowledge  at  the  time 
of  the  transactions  of  the  tortious  act  of  Bushnell  or  that  he 
knew  that  the  bonds  in  question  used  by  Bushnell  were  the 
property  of  the  plaintiff  ;  and  while  with  respect  to  that  por- 
tion of  the  inquiry  I  should  hesitate  to  say  that  the  facts  and 
circumstances  disclosed  on  the  trial  make  out  such  a  clear  case 
against  the  prisoner  as  to  deprive  him  of  the  benefit  of  the 
statute  under  which  his  present  proceedings  have  been  insti- 
tuted, yet  that  evidence  and  the  petitioner's  subsequent  examin- 
ation disclose  facts,  the  particulars  of  which  will  be  presently 
stated,  which  constitute  a  bar  to  this  application. 

On  the  28th  of  April  1878,  the  petitioner,  upon  the  order 
and  direction  of  Bushnell,  received  from  Mr.  Des  Marets,  the 
broker  with  whom  the  bonds  had  been  deposited  by  Bushnell 
to  be  held  as  collateral  security  for  certain  stock  transactions 
and  for  the  purposes  of  raising  money  to  be  used  in  stock 
operations,  the  sum  of  $6,818.40. 

That  amount  he  claimed  as  his  proportion  of  certain  profits 
which  he  stated  had  been  realized  in  the  purchase  and  sale  of 
stocks  which  he  had  made  by  the  authority  of  Bushnell. 
These  profits,  if  any,  were  the  fruits  of  speculations  based 
upon  the  bonds  as  security,  and  the  moneys  paid  to  petitioner 
were  in  fact  realized  from  them. 

These  moneys  in  law  and  equity  belonged  to  Mr.  Butler, 
the  owner  of  the  bonds. 

If  these  moneys  were  received  by  the  petitioner  in  good 
faith  and  in  ignorance  of  Mr.  Butler's  rights,  he  would  be 
guiltless  of  moral  wrong  whatever  legal  liability  he  incurred. 
But  within  a  month  thereafter  Bushnell  absconded  and  his 
guilt  was  publicly  known. 

He  wrote  a  letter,  dated  the  twenty-eighth  May,  acknowl- 
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edging  his  own  guilt,  but  declaring  the  innocence  of  his 
broker  and  the  petitioner. 

From  the  time  Bushnell's  flight  was  known  petitioner  is 
chargeable  with  knowledge  of  his  guilt.  It  was  clearly  his 
duty,  so  soon  as  he  was  advised  of  this  fact,  to  make  what 
reparation  he  could  to  repair  the  loss  of  Mr.  Butler,  occa- 
sioned, in  part  at  least,  by  his  action  in  prolonging  and  direct- 
ing the  stock  transactions  which  absorbed  the  bonds  in  question. 
He  made  no  movement  in  that  direction. 

On  the  twenty-eighth  June  his  attention  was  directly  called 
to  this  subject  by  Mr.  Butler,  who  asserted  a  claim  to  these 
moneys  as  arising  from  his  securities,  of  which  he  had  been 
despoiled  by  Bushnell,  his  former  clerk. 

The  petitioner  himself  claimed  to  be  entitled  to  these 
moneys,  and  insisted  that  he  should  not  be  questioned  ab  out 
them,  and  stated  that  he  had  used  and  appropriated  them  as 
he  pleased.  Upon  his  examination  in  this  proceeding  the 
petitioner  stated  that  he  had  spent  the  money.  Some  $3,500 
he  lost  in  stock  speculations  in  "  bucket  shops,"  so  called  ;  the 
residue  he  has  expended  upon  himself  and  family. 

The  examination  indicates  that  these  moneys  were  expended 
after  the  petitioner  was  advised  of  Bushnell's  guilt,  and  some 
considerable  portion  of  it  after  his  interview  with  Mr.  Butler 
on  the  twenty-eighth  of  June. 

•  He  could  not  pursue  such  course  and  still  claim  to  be  guilt- 
less. He  could  not  use  these  moneys,  with  knowledge  of 
Bushnell's  crime,  and  be  clear  of  responsibility.  Such  use 
by  him  constitutes  an  adoption  of  the  wrong  and  character- 
ized his  proceeding  as  unjust  and  unfair,  and  deprives  him  of 
the  right  to  be  released  from  imprisonment  under  the  statute 
in  question  (See  article  6,  title  1,  chapter  5,  part  2,  of  the 
Revised  Statutes,  sections  1-17). 

Judge  J.  F.  DALY  has,  in  a  clear  and  satisfactory  opinion, 
rendered  In  the  matter  of  the  application  of  Andrew  S. 
Roberts,  in  the  court  of  common  pleas  (ante,  136),  discussed 
the  question,  the  substance  of  which  has  been  above  consid- 
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ered,  and  has  defined  the  term  "  just  and  fair,"  as  used  in  the 
statute,  and  has  determined  to  what  acts  and  proceedings  of 
the  petitioner  they  are  applicable. 

The  principles  of  that  decision,  which  I  approve,  are  fatal 
to  this  application,  and  the  plaintiff  in  the  judgment  is  enti- 
tled to  an  order  denying  the  petition  now  presented. 


K  Y.  COMMON  PLEAS. 
In  the  Matter  of  FOWLER,  an  imprisoned  debtor. 

Imprisoned  debtor  —  what  must  be  shoicn  to  prevent  discharge —  Meaning  of 
"just  and  fair  "  —  When  entitled  to  discharge  —  2  Revised  Statutes,  chapter 
5,  title  1,  article  6. 

On  an.  application  to  discharge  a  person  from  imprisonment  in  custody 
upon  final  process,  what  is  required  is  that  the  proceedings  of  the 
debtor  have  been  "  just  and  fair  "  in  respect  to  the  matters  that  he  is 
required  to  swear  to  in  the  affidavit  upon  presenting  his  petition.  They 
relate  to  the  inquiry  whether  he  has  made  any  such  disposition  of  his 
property,  as  in  the  affidavit  he  is  obliged  to  swear  that  he  has  not ;  or, 
in  other  words,  whether  the  judge  is  satisfied  that  the  statement  made 
in  his  affidavit  is  true,  in  respect  to  which  the  fullest  inquiry  may  be 
made  by  the  oral  examination  of  the  prisoner,  under  oath,  as  well  as 
the  examination  of  his  wife,  or  of  any  witnesses  which  the  creditor  has 
to  offer. 

There  is  nothing  in  the  provision  of  the  statute  which  would  authorize 
holding  that  a  debtor  cannot  be  discharged  because  he  made  a  false 
or  fraudulent  representation  as  to  the  solvency  of  a  person  to  whom 
credit  was  given  by  the  person  who  has  recovered  a  judgment  for 
damages  against  the  prisoner,  for  the  injury  thus  sustained. 

Nor  is  the  fact  that  he  applied  for  his  discharge  as  a  bankrupt  any  such 
disposition  of  the  property  as  is  contemplated  by  tb3*act;  for  whatever 
property  he  possesses,  under  such  a  proceeding,  goes  to  his  creditors. 
(This  would  seem  to  be  adverse  to  Matter  of  Roberts,  ante,  136,  and  Matter 
of  Finck,  ante,  145.) 

General  Term,  April,  1880. 
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William  C.  Holbrook,  for  appellant. 
George  W.  Van  Slyck,  for  creditors. 

DALY,  Ch.  J.  —  I  fully  concur  in  the  conclusions  arrived  at 
by  judge  VAN  HOESEN.  Before  the  passage,  in  1831,  of  the 
act  to  abolish  imprisonment  for  debt,  no  distinction  was  made 
between  the  fraudulent  and  the  honest  but  unfortunate  debtor ; 
but  both  were  alike  subject  to  arrest  and  imprisonment  for 
the  non-payment  of  their  debts.  In  the  language  of  chief 
justice  SAVAGE,  in  Townsend  agt.  Morrell  (10  Wend.,  581), 
"previous  to  the  passage  of  that  act,  all  debtors  who  had 
been  held  to  bail  must,  by  the  theory  of  our  laws,  have  been 
stripped  of  their  property  by  a  writ  of  fieri  facias  before 
they  could  be  imprisoned,  and  they  were  then  to  be  impris- 
oned, not  because  they  would  not  pay,  but  because  they  could 
not  —  a  state  of  things  exhibiting  in  the  most  glaring  point 
of  view  the  inhumanity  as  well  as  the  impolicy  of  imprison- 
ing an  honest  debtor." 

The  act  of  1831,  therefore,  commonly  called  the  Stilwell 
act,  forbids  the  arrest  or  imprisonment  of  any  person  upon  civil 
process  in  any  suit  or  proceeding  instituted  for  the  recovery 
of  money  founded  upon  contract,  or  for  damages  for  the  non- 
performance  of  one,  except  in  certain  cases  —  such  as  the 
contracting  of  a  debt  fraudulently,  or  the  removal  or  disposi- 
tion of  property  with  intent  to  defraud  creditors  —  and  pro- 
vided for  a  warrant  in  such  exceptional  cases  ;  and  for  a  course 
of  procedure  by  which  the  property  of  the  fraudulent  debtor, 
if  he  had  any,  could  be  secured  and  applied  to  the  payment 
of  the  judgment,  if  one  existed  or  should  be  recovered ;  or  if 
he  had  no  property,  for  his  discharge  as  an  insolvent  debtor, 
under  what  was  known  as  the  Fourteen  Day  act,  which  is  now 
the  sixth  section,  first  article,  chapter  5  of  the  second  part  of 
the  Revised  Statutes. 

The  Fourteen  Day  act,  which  was  passed  in  1789,  and 
re-enacted  with  modifications  on  the  24th  of  March,  1801,  was 
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passed  for  the  purpose  of  mitigating  the  severity  of  the  previ- 
ous law,  by  which  if  a  debtor  had  no  property  to  satisfy  the 
debt  he  was  imprisoned  upon  final  process  after  the  recovery 
of  judgment,  and  after  the  issuing  and  return  of  an  execu- 
tion against  his  property  unsatisfied ;  and  had  to  remain  in 
prison  until  the  debt  was  paid,  for  there  was  no  other  means 
for  his  release,  nor  even  any  provision  for  his  maintenance 
and  support  whilst  in  prison.  The  harsh  severity  of  the  law, 
in  this  respect,  may  be  illustrated  by  a  declaration  of  justice 
HYDE  in  Many  agt.  Scott  (1  Mod.,  132),  which  I  have  hereto- 
fore had  occasion  to  quote  in  the  Matter  of  Andriot  (2  Daly, 
36),  which  was  in  these  words  :  "  If  a  man  be  taken  in  execu- 
tion and  lie  in  prison  for  debt  neither  the  plaintiff,  at  whose 
suit  he  is  arrested,  nor  the  sheriff  who  took  him,  is  bound  to 
find  him  meat,  drink  or  clothes ;  but  he  must  live  on  his  own 
or  on  the  charity  of  others,  and  if  no  man  will  relieve  him,  let 
him  die  in  the  name  of  God,  says  the  law,  and  so  say  I." 

The  act  of  1801  provided  for  the  absolute  discharge  of  a 
defendant,  imprisoned  upon  an  execution  for  a  debt  not 
exceeding  twenty-five  dollars,  after  he  had  been  imprisoned 
for  thirty  days  ;  and  the  fourth  section  provided  that  a  debtor 
imprisoned  upon  final  execution  for  a  sum  not  exceeding 
$500,  or  who  should  have  remained  in  jail  for  the  space  of 
three  months  upon  an  execution  for  a  sum  not  exceeding 
$2,500,  and,  in  the  language  of  the  act,  if  the  debtor  impris- 
oned should  "  in  either  case  be  minded  to  deliver  up  to  the 
creditor  or  creditors  who  shall  so  charge  him  in  execution  all 
his  estate  and  effects  towards  satisfaction  of  the  debt  or  debts 
with  which  he  stood  charged"  that  he  might  petition  the 
court,  accompanying  his  petition  with  the  true  account  of  his 
estate  as  it  existed  at  the  time  of  exhibiting  his  petition,  giv- 
ing, also,  fourteen  (Jays'  notice  to  the  creditor  by  whom  he 
was  charged  in  execution  of  the  time  and  place  when  the 
prisoner  would  make  his  application  to  the  court ;  upon  which 
the  court,  upon  the  appearance  of  the  prisoner  on  the  (Jay  stated, 
should,  if  he  thought  proper,  tender  to  him  an  oath  that  the 
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account  set  forth  in  his  petition  was  in  all  respects  just  and 
true ;  that  he  had  not  at  any  time  or  in  any  manner  or  way 
whatsoever  disposed  of  or  made  over  any  part  of  his  estate, 
real  or  personal,  in  law  or  in  equity,  with  the  view  to  the 
future  benefit  of  himself  or  family,  or  with  the  view  or  intent 
to  injure  or  defraud  any  of  his  creditors ;  and  the  act  then 
declared  that  if  the  court  should  be  satisfied  that  the  proceed- 
ings on  the  part  of  the  prisoner  were  just  and  fair,  that  they 
should  then  immediately  order  an  assignment  of  the  estate, 
the  account  of  which  was  contained  in  the  petition,  for  the 
benefit  of  the  creditor  who  had  charged  the  prisoner  in  exe- 
cution, and  that  upon  the  prisoner  executing  the  assignment 
that  he  should  be  discharged  from  custody. 

This  act  made  no  distinction  between  the  honest  but  unfor- 
tunate and  the  fraudulent  debtor,  but  either  was  entitled  to  be 
discharged  if  they  complied  with  its  provisions.  The  purpose 
of  it  was  to  discharge  the  debtor  from  imprisonment,  if,  in  the 
language  of  the  act  already  quoted,  he  "was  minded"  to 
deliver  up  all  his  property  to  the  creditor  that  it  might  be 
applied  to  the  satisfaction  of  the  debt,  and  did  so ;  it  appear- 
ing that  he  had  not  disposed  of  any  part  of  it  at  any  time  with 
a  view  to  the  future  benefit  of  himself  or  of  his  family  or 
with  intent  to  defraud  his  creditors,  and  which  he  was 
obliged  to  declare  on  oath  that  he  had  not,  if  the  court 
required  it,  which  in  practice  it  invariably  did.  The  act 
precluded  no  debtor,  after  three  months'  imprisonment  on 
final  process,  from  the  benefit  of  the  act  unless  one  who 
had  disposed  of  his  property  for  the  future  benefit  of  him- 
self or  his  family  or  with  an  intent  to  defraud  his  creditor, 
and  in  this  respect,  but  in  this  alone,  distinguished  the  honest 
but  unfortunate  debtor  from  one  who  had  fraudulently  sought 
to  evade  the  payment  of  his  debts  by  dishonestly  making  away 
with  his  property.  The  provision  of  the  act  that  the  court 
should  be  satisfied  that  "  the  proceedings  on  the  part  of  the 
prisoner  were  just  and  fair,"  meant  that  it  should  be  satisfied 
that  the  proceedings  in  this  respect,  that  is,  in  respect  to  his 
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property,  had  been  just  and  fair ;  whereupon,  by  the  language 
which  follows,  the  court  was  then  immediately  to  order  the 
estate  contained  in  the  account  presented  by  the  petition,  or 
so  much  of  it  as  might  be  sufficient  to  satisfy  the  creditor,  to 
be  assigned  in  the  manner  provided  by  the  act,  which,  when 
done,  the  prisoner  was  to  be  discharged  by  the  court  from 
custody.  The  act  further  provided  that  if  the  creditor  should 
not  be  satisfied  with  the  prisoner's  oath,  and  desired  further 
time  to  inform  himself,  that  a  future  day  should  be  assigned 
for  the  hearing  of  the  parties,  and  unless  the  creditor  should 
then  be  able  to  satisfy  the  court  that  the  proceedings  on  the 
part  of  the  prisoner  wrere  not  just  and  fair,  the  assignment 
should  be  ordered  and  the  prisoner  discharged. 

This  act  of  1801  was  again  modified  by  the  act  of  April  9, 
1813  (1  Revised  Laws  of  1813,  348),  and  incorporated,  with 
farther  modifications,  in  the  Revised  Statutes ;  but  none  of 
those  modifications  affect  in  any  way  the  purpose  of  the  act 
as  respects  the  proceedings  which  were  required  to  be  just  and 
fair.  The  Revised  Statutes  provided  a  further  means  of  test- 
ing the  truth  of  the  affidavit  which  the  prisoner  is  required 
to  make  by  allowing  the  court  to  examine  the  prisoner  him- 
self, his  wife,  or  any  other  person,  on  oath,  on  the  day 
appointed  for  hearing,  and  determine  in  a  summary  way  the 
proof  and  allegations  of  the  parties. 

I  have  had  a  great  deal  of  experience  in  applications  of  this 
kind.  Innumerable  petitions  have  been  made  to  this  court 
during  the  time  that  I  have  been  in  it,  for  the  discharge  of 
persons  from  imprisonment,  in  custody  upon  final  process, 
and  the  construction  uniformly  given,  over  a  long  number  of 
years,  by  myself  and  my  colleagues,  has  been  that  what  is 
required  is  that  the  proceedings  of  the  debtor  have  been  just 
and  fair  in  respect  to  the  matters  that  he  is  required  to  swear 
to  in  the  affidavit  upon  presenting  his  petition ;  that  they 
relate  to  the  inquiry  whether  he  has  made  any  such  disposi- 
tion of  his  property  as  in  the  affidavit  he  is  obliged  to  swear 
that  he  has  not;  or,  in  other  words,  whether  the  judge  is 
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satisfied  that  the  statement  made  in  his  affidavit  is  true,  in 
respect  to  which  the  fullest  inquiry  may  be  made  by  the  oral 
examination  of  the  prisoner,  under  oath,  as  well  as  the  exam- 
ination of  his  wife,  or  of  any  witnesses  which  the  creditor 
has  to  offer.  This  is  the  construction  given  to  the  statute  in 
The  People  agt.  White  (14  How.,  500),  in  which  Mr.  justice 
E.  DARWIN  SMITH  says  —  as  I  have  repeatedly  said  in  these 
cases  —  that  the  affidavit  which  the  prisoner  is  required  to 
make  is  a  key  to  the  meaning  of  the  words  that  the  judge  is 
to  be  satisfied  that  the  proceedings  on  the  part  of  the  prisoner 
have  been  just  and  fair ;  that  it  must  appear,  as  judge  SMITH 
says,  "  that  the  affidavit  is  true  in  its  letter  and  spirit,  or  the 
proceedings  of  the  applicant  cannot  be  just  and  fair  within 
the  sense  and  meaning  and  true  intent  of  the  statute."  The 
only  difference  in  the  construction  of  the  statute,  until  the 
recent  decision  in  the  case  of  Roberts  at  the  special  term, 
referred  to  in  the  respondent's  points,  is  that  judge  SMITH,  in 
the  case  above  referred  to,  and  judge  INGKAHAM,  in  the  dis- 
senting opinion  In  the  Matter  of  Watson  (2  E.  D.  Smith, 
429),  is  that  nothing  in  the  shape  of  property  or  interest  in 
property,  legal  or  equitable,  existing  at  the  time  of  the  appli- 
cation shall  be  kept  back  or  withheld  from  creditors ;  that  this 
is  the  condition  upon  which  the  law  interposes  to  discharge 
the  debtor  from  imprisonment  —  a  construction  in  which 
judge  "WOODRUFF  and  myself  did  not  concur,  as,  in  our  opinion, 
it  was  engrafting  upon  the  affidavit  what  was  not  contained  in 
it  —  and  that  any  disposition  by  the  debtor  of  his  property 
made  with  the  intent  to  defraud  existing  creditors,  was  what 
the  affidavit  meant ;  and  that  the  statute  intended  that  any 
such  disposition  on  the  part  of  the  debtor,  or  any  disposal  of 
his  property  for  the  future  benefit  of  himself  or  family,  after 
his  application,  precluded  him  from  the  benefit  of  the  act,  a 
construction  which  has  since  been  sustained  In  the  Matter  of 
Brady  (8  Hun,  437),  which  was  affirmed  by  the  court  of 
appeals  (69  N.  Y.,  215) ;  and  these  cases,  I  think,  may  be 
relied  upon  .as  sustaining  the  view  that  his  proceedings  are 
VOL.  LIX  20 
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not  just  and  fair  where  it  appears  that  he  has  done  any  of  the 
acts  which  by  the  affidavit  he  swears  he  has  not  done,  the  sole 
subject  of  the  statute,  as  stated  by  judge  EAKL,  who  delivered 
the  opinion  of  the  court  of  appeals,  being  the  discharge  of 
honest  debtors  who  made  an  honest  and  full  surrender  of  all 
their  property  for  the  benefit  of  all  their  creditors. 

This  is,  as  I  have  always  held,  the  full  scope  and  intent  of 
this  act  from  its  first  incorporation  in  the  statutes,  and  in  its 
several  modifications  in  1801,  1813,  and  in  the  Revised  Stat- 
utes, and  there  is  nothing  in  any  of  its  provisions  which,  in 
my  opinion,  would  authorize  holding  that  a  debtor  cannot  be 
discharged  because  he  made  a  false  or  fraudulent  representa- 
tion as  to  the  solvency  of  a  person  to  whom  credit  was  given 
by  the  person  who  has  recovered  a  judgment  for  damages 
against  the  prisoner  for  the  injury  thus  sustained.  Nor  is  the 
fact  that  he  applied  for  his  discharge  as  a  bankrupt  any  such 
disposition  of  the  property  as  is  contemplated  by  the  act ;  for 
such  an  application  is  not  a  disposition  of  property  for  the 
future  benefit  of  himself  or  family,  or  to  defraud  creditors ; 
for  whatever  property  he  possesses,  under  such  a  proceeding, 
goes  to  his  creditors.  In  addition  to  which  there  is  the  fact 
that  he  had  no  property  to  pass  under  his  assignment  in  bank- 
ruptcy, and  the  only  effect  of  his  application  would  be  to  dis- 
charge him  from  his  debts. 

I  think,  for  these  reasons,  that  the  order  below  should  be 
reversed ;  that  the  defendant  may  be  at  liberty  to  renew  his 
application  for  his  discharge  from  custody. 

Order  reversed,  with  costs,  and  petitioner  allowed  to  renew 
his  application  for  discharge  from  imprisonment. 

J.  F.  DALY  dissents,  for  the  reasons  stated  in  his  opinion 
In  the  Matter  of  Roberts  (ante,  p.  136);  opinion  of  VAN  VORST, 
J.,  In  Matter  of  Finck  (ante,  p.  145). 
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SUPREME  COURT. 

COENELHJS  BBINKEEHOFF  agt.  SARAH  S.  PERKY. 
Appeal  —  Stay  of  proceedings  —  Res  adjudicata. 

A  stay  of  proceedings  will  be  granted  to  enable  a  party  to  review  an  order 
denying  an  application  to  make  a  pleading  more  definite  and  certain. 

Where,  in  respect  to  the  original  pleading,  the  general  term  entertained  an 
appeal  from  an  order  of  special  term  denying  an  application  to  compel 
plaintiff  to  amend  by  making  more  definite  and  certain,  and  ordered 
that  the  complaint  be  so  amended : 

Held,  the  presumption  is  that  such  appeal  was  properly  entertained  and 
that  the  general  term  will  entertain  a  second  appeal  in  the  same  case. 

Special  Term,  May,  1880. 

MOTION  and  reargument  under  an  order  staying  proceedings 
pending  appeal  to  general  term. 

Plaintiff,  in  his  amended  complaint,  alleges  that  his  former 
wife,  the  defendant,  received  from  him  about  the  year  1863, 
property,  both  real  and  personal,  to  the  amount  of  $118,648. 
That  such  property  was  conveyed  to  her  in  trust  when  plain- 
tiff was  unable  to  manage  it  by  reason  of  excessive  drinking. 
Under  an  order  of  the  general  term  plaintiff  amended  his 
complaint  and  set  out  many  items  of  the  property  alleged  to 
have  been  so  tranferred,  and  then  adds  in  his  amended  com- 
plaint the  following  :  "And  other  personal  property  which  it 
is  impossible  for  plaintiff  to  remember  at  this  time."  He 
demands  an  accounting  and  specific  performance  in  the  return 
of  the  property.  Defendant  applies  for  an  order  directing 
more  definiteness  and  certainty  which  the  special  term  refuses 
to  grant.  Defendant  appeals  and  obtains  a  stay  of  proceed- 
ings. A  reargument  is  allowed  and  the  point  taken  that  the 
order  of  special  term  denying  an  application  is  not  appealable 
to  the  general  term. 
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George  W.  Wilson,  for  plaintiff.  The  order  is  not  appeal- 
able (Cries  agt.  Loew,  15  Abb.  \N.  /SI],  94). 

Chauncey  B.  Ripley  and  Samuel  Jones,  for  defendant. 

I.  The  order  is  appealable,  and  it  has  been  so  adjudicated  by 
the  general  term  of  this  court  and  by  the  common  pleas  gen- 
eral term  (Sprague  agt.  Duntan,  14  Sun,  490,  492 ;  Arietta 
agt.  Morrissey,  1  Abb.  [N.  S.~\,  439).     Compare  Winslow  agt. 
Ferguson  (1  Lans.,  436) ;  Jeffreys  agt.  McKillop  &  S.  Co.  (2 
Hun,  353) ;   Livermore  agt.   Sainbridge  (47   How.,   353) ; 

agt.  Jffojfc  (53  ^V.  I7".,  630) ;  Gowdy  agt.  Poullain  (2 
,  218) ;  BrinkerJioff  agt.  Perry  (MS.,  see  note,  below). 

II.  This  court  has  refused  to  follow  Gies  agt.  Loew,  a  supe- 
rior court  case,  decided  in  1873  (15  Abb.   \_N~.  /£],  94),  and  so 
held  expressly  in  Sprague  agt.  Dunton  (14  ZTwn,  supra,  p. 
492).     The  cases  cited  above  are  there  referred  to  approv- 
ingly in  support  of  the  appealability  of  orders  akin  to  the  one 
under  consideration. 

III.  The  question  of  appealability  is  one  for  the  court  above 
to  determine. 

DONOHUE,  J.  —  The  general  term  on  the  former  motion 
have  reviewed  the  question.*  I  am  bound  to  suppose  they 
decided  it  within  their  power,  and  will  do  so  on  this  appeal. 

Motion  for  stay  granted,  with  costs. 

*  This  same  case  was  before  the  general  term,  first  department,  and 
decided  February,  1880.  It  has  not  been  previously  reported.  The  case 
as  there  presented  was  as  follows : 

Appeal  from  an  order  of  special  term  denying  defendant's  application 
to  compel  plaintiff  to  make  his  complaint  more  definite  and  certain. 

Plaintiff  brought  this  action  against  defendant  who  was  formerly  his 
wife.  The  (orignal)  complaint  alleged  in  general  terms  that  about  seven- 
teen years  ago  he  transferred  to  defendant,  while  she  was  still  his  wife, 
"  all  his  property;"  "a  large  fortune;"  "  valuable  real  estate,"  "  by  deed 
and  otherwise,"  "  the  same  being  valued  at  said  date  at  the  sum  of  eighty 
thousand  dollars,"  and  demanded  an  accounting  and  the  return  of  his 
property.  Plaintiff  claimed  in  his  complaint  that  he  was  an  inebriate  at 
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the  time  of  the  transfer,  and  that  he  was  unduly  influenced  by  his  said 
wife  and  her  father,  one  George  S.  Perry. 

The  special  term  having  denied  an  application  for  particulars,  and  also 
a  motion  to  make  the  complaint  more  definite  and  certain,  defendant 
appealed  from  the  order  so  denying  relief,  and  urged  that  she  was  entitled 
to  one  remedy  or  the  other. 

The  general  term  required  plaintiff  to  amend  his  complaint. 

Uhauncey  B.  Ripley,  for  appellant. 
George  W.  Wilson,  for  respondent. 

Per  Curiam. —  We  think  the  order  should,  in  this  case,  be  modified,  by 
requiring  the  plaintiff  to  state  in  the  complaint  the  specific  real  estate 
which  he  claims  to  have  conveyed  to  the  defendant,  and  the  kind  and 
quantity  of  personal  property,  if  he  claims  to  have  conveyed  any  such 
property  to  her. 

Ordered  accordingly. 

NOAH  DAVIS,  P.  J. ,  and  BRADY  and  BARRETT,  JJ. 


SUPEEME  COTJKT. 

f   ,S 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  HENRY  D.   - 

DENISON,  JAMES  J.  BELDEN,  A.  CALDWELL  BELDEN  and 
THOMAS  GALE. 

Counter-claim  —  in  action  by  the  state  —  a  defendant  cannot  recover  judgment 
for  his  counter-claim  against  the  state. 

4     0- 

By  the  report  of  the  referees,  to  whom  this  cause  was  referred,  a  judg-     v 

ment  was  recovered  and  duly  entered  in  favor  of  the  plaintiffs  for 
$399,203.43.  An  appeal  was  taken  from  this  judgment  by  the  defend- 
ants to  the  general  term  of  this  court  who  reversed  said  judgment  and 
ordered  a  new  trial,  with  costs  to  abide  event.  The  plaintiffs  appealed 
to  the  court  of  appeals,  stipulating  in  such  notice  of  appeal  as  follows:  V^ 
"And  the  plaintiffs  hereby  stipulate  and  consent,  that  if  the  said  order  s 
hereby  appealed  from  is  affirmed,  judgment  absolute  may  and  shall  be 
rendered  against  the  plaintiffs  and  appellants."  The  remittitur  from 
the  court  of  appeals  declared  that,  after  hearing  counsel  for  the  parties, 
and  after  due  deliberation  had  thereon,  they  did  order  and  adjudge  that 
the  order  of  the  general  term  appealed  from  in  this  action  to  this  court 
be  and  the  same  is  hereby  affirmed,  and  judgment  rendered  absolute  for 
the  defendants  on  stipulation,  with  costs. 
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An  order  of  this  court  was  made  and  entered  which,  after  reciting  the 
previous  proceedings,  says:  "And  the  said  plaintiffs  having  in  their 
notice  of  appeal  stipulated  and  consented  that  if  the  order  appealed 
from  should  be  affirmed  that  judgment  absolute  should  be  rendered 
against  them,  the  said  court  of  appeals  having  affirmed  the  order  of  the 
said  general  term,  and  directed  judgment  absolute  in  favor  of  the 
defendants  on  stipulation:  ordered  that  the  judgment  of  the  court  of 
appeals  be  and  the  same  is  hereby  made  the  judgment  of  this  court." 
Under  these  orders  the  clerk  of  Albany  county  entered  a  judgment  against 
the  plaintiffs  and  in  favor  of  the  defendants  "for  the  sum  of  $95,382.45, 
the  amount  of  their  counter-claim,  and  $6,507.14,  as  and  for  their  costs 
in  this  action,  amounting  in  the  aggregate  to  $101,899.59.  On  motion 
by  plaintiffs  to  vacate  the  judgment  for  the  amount  of  the  counter-claim : 

Held,  first,  that  even  prior  to  the  act  of  1876,  which  established  a  state 
board  of  audit,  there  was  no  authority  either  by  a  suit  against  the  state, 
or  in  one  instituted  by  it  to  enforce  a  claim  against  it. 

Second.  Since  the  act  of  1876,  creating  "  a  state  board  of  audit,"  it  matters 
not  whether  a  suit  is  brought  againt  the  state  to  recover  a  supposed 
debt,  or  whether  it  is  set  up  in  an  action  brought  by  the  state  by  way 
of  set-off  or  counter-claim,  that  supposed  debt  is  within  the  broad  words 
of  the  act,  "all private  claims  and  accounts  against  the  state,"  and  must, 
therefore,  be  submitted  to  the  special  tribunal  created  by  it. 

IJiird.  Unless  this  state  has  authorized  a  set-off  of  an  independent  claim 
against  itself  in  an  action  which  it  has  brought,  and  has  further  author- 
ized an  affirmative  judgment,  the  judgment  in  this  action  cannot  be 
upheld. 

Fourth.  The  set-off  and  judgment  are  not  authorized  by  3  Revised  Stat- 
utes (oth  ed.,  page  860,  section  13). 

Fifth.  If  this  action  had  been  oetween  private  individuals  the  judgment 
for  the  counter-claim  could  not  be  upheld,  as  there  is  no  judgment  or 
order  of  any  court  warranting  or  directing  it. 

Where  an  order  granting  a  new  trial  to  the  defendants  is  affirmed  in  the 
court  of  appeals,  such  affirmance  and  the  direction  for  "judgment 
absolute  upon  the  right  of  the  appellant,"  without  any  further  or  other 
direction  does  not  authorize  the  clerk  of  the  county,  in  which  judgment 
is  to  be  entered,  to  include  therein  a  demand  made  against  the  plaintiff 
for  an  independent  claim,  when  the  right  thereto  has  never  been  adju- 
dicated in  his  favor,  and  when  no  judgment,  which  has  been  rendered, 
necessarily  involves  its  merits. 

Albany,  Special  Term,  May,  1880. 

MOTION  on  behalf  of  plaintiffs  to  vacate  a  judgment  dock- 
eted and  entered  in  Albany  county  against  the  plaintiffs  on 
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the  28th  day  of  April,  1880,  in  favor  of  the  defendants  for  the 
sum  of  $95,380.45,  the  amount  of  the  counter-claim  set  up  in 
the  answer  in  the  above-entitled  action. 

Hamilton  Ward,  attorney-general,  for  plaintiffs  and  motion. 
Wm.  C.  Ruger,  for  defendants  and  in  opposition. 

WESTBROOK,  J.  —  By  the  report  of  the  three  referees  (James 
Emott,  Charles  O.  Tappan  and  Isaac  Lawson),  to  whom  this 
cause  was  referred,  made  on  the  28th  day  of  December,  1877, 
a  judgment  was  recovered  and  duly  entered  in  favor  of  the 
plaintiffs  on  the  17th  day  of  January,  1880,  for  the  sum  of 
$387,109.64-  damages  and  $12,093.78  costs,  making  a  total  of 
recovery  for  damages  and  costs  of  $399,203.42. 

On  the  24th  day  of  January,  1878,  an  appeal  was  taken 
from  this  judgment  by  the  defendants  to  the  general  term  of 
this  court,  held  in  and  for  the  third  department,  which  court 
on  the  26th  day  of  November,  1879,  reversed  said  judgment 
and  ordered  a  new  trial  with  costs  to  abide  event. 

On  the  3d  day  of  January,  1880,  the  plaintiffs  appealed 
from  the  decision  of  the  general  term  to  the  court  of  appeals, 
stipulating  in  such  notice  of  appeal  as  follows :  "And  the 
plaintiffs  hereby  stipulate  and  consent,  that  if  the  said  order 
hereby  appealed  from  is  affirmed,  judgment  absolute  may  and 
shall  be  rendered  against  the  plaintiffs  and  appellants."  The 
notice  of  appeal  and  stipulation  is  signed  "  Hamilton  Ward, 
attorney-general,  for  the  appellants." 

The  remittitur  from  the  court  of  appeals  is  dated  April  6, 
1880,  and  it  is  therein  declared,  after  a  recital  of  the  appeal 
to  that  court,  that  the  court  of  appeals,  after  hearing  counsel 
for  the  parties,  "  and  after  due  deliberation  had  thereon,  did 
order  and  adjudge  that  the  order  of  the  general  term  of  the 
supreme  court  appealed  from  in  this  action  to  this  court  be 
and  the  same  is  hereby  affirmed,  and  judgment  rendered 
absolute  for  the  defendants  on  stipulation,  with  costs." 
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An  order  of  this  court,  made  on  the  6th  day  of  April,  1880 
(the  date  of  the  caption  of  the  order,  February  6,  1880,  is 
evidently  erroneous,  as  it  is  prior  to  that  of  the  remittitur,  and 
the  date  of  the  filing  is  April  6,  1880),  after  reciting  the  pre- 
vious proceedings,  says :  "And  the  said  plaintiffs  having  in 
their  notice  of  appeal  stipulated  and  consented,  that  if  the 
order  appealed  from  should  be  affirmed,  that  judgment  abso- 
lute should  be  rendered  against  them  ;  the  said  court  of  appeals 
having,  on  the  6th  day  of  April,  1880,  affirmed  the  order  of 
the  said  general  term,  and  directed  judgment  absolute  in  favor 
of  the  defendants  on  stipulation:  Now,  then,  on  reading  and 
filing  the  remittitur  from  the  said  court  of  appeals,  and  on 
motion  of  Wm.  C.  Ruger,  of  counsel  for  the  respondents,  it 
is  ordered  that  the  judgment  of  the  court  of  appeals  be  and 
the  same  is  hereby  made  the  judgment  of  this  court." 

Under  the  orders  which  have  been  given,  the  clerk  of 
Albany  county  entered  a  judgment  on  the  28th  day  of  April, 
1880,  against  the  plaintiffs  and  in  favor  of  the  defendants 
"for  the  sum  of  $95,382.45,  the  amount  of  their  counter- 
claim, and  $6,507.14  as  and  for  their  costs  in  this  action, 
amounting  in  the  aggregate  to  $101,899.59." 

The  judgment  f6r  the  counter-claim  the  attorney-general 
now  moves  to  vacate  as  being  unauthorized  by  any  order  of 
the  court,  and  as  otherwise  illegal  and  improper.  So  much  of 
the  notice  of  motion  as  objected  to  certain  items  of  costs 
allowed  by  the  clerk  was  abandoned,  and  the  only  question 
now  in  issue  is  the  legality  of  the  judgment  for  the  counter- 
claim. For  the  purpose  of  presenting  one  point,  which  the 
motion  involves  more  sharply,  the  exact  words  of  the  stipu- 
lation given  in  behalf  of  the  plaintiffs  on  their  appeal  to  the 
court  of  appeals,  with  that  of  the  remittitur^  and  also  that  of 
the  order  of  the  special  term  of  this  court,  ranking  the  judg- 
ment of  the  former  that  of  the  latter,  have  been  detailed. 
From  that  statement  it  distinctly  appears,  that  neither  the 
court  of  appeals  nor  the  supreme  court  has  expressly  ordered 
judgment  for  the  counter-claim,  and  the  authority  of  the 
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clerk  of  Albany  county  to  enter  it  must  depend  upon  statu- 
tory enactments.  To  the  consideration  of  the  legality  of  that 
judgment,  the  discussion  will  be  at  once  directed,  without  any 
embarrassment  founded  upon  any  order  or  decision  directly 
allowing  it. 

The  first  and  perhaps  the  principal  objection  to  the  validity 
of  the  judgment  is  that  it  is  against  a  sovereign  state,  which 
has  never  authorized  the  bringing  of  suits  against  itself 
in  its  own  courts  for  the  recovery  of  any  debt  or  obligation 
supposed  to  be  owing  by  it,  but  which,  on  the  contrary,  only 
four  years  ago  (chapter  444  of  the  Laws  of  1876),  created 
"  A  State  Board  of  Audit,"  to  whom  both  the  "  duty  "  and 
"power"  were  confided  "to  hear  all  private  claims  and 
accounts  against  the  state  (except  such  as  are  now  heard  by 
the  canal  appraisers  according  to  law),  to  administer  oaths  and 
take  testimony  in  relation  thereto,  to  determine  on  the  justice 
and  amounts  thereof,  and  to  allow  such  sums  as  it  shall  con- 
sider should  equitably  be  paid  by  the  state  to  the  claimants." 
A  consideration  of  the  language  of  the  act  to  which  reference 
has  just  been  made,  impresses  us  with  its  sweeping  effect. 
There  is  no  exception,  no  limitation  whatever.  It  is  expressly 
made,  as  already  said,  the  "  duty  "  of  the  tribunal  by  that  act 
created,  and  the  "  power  "  to  do  so  is  also  conferred,  to  hear 
' '  all  private  claims  and  accounts  against  the  state  "  (except  as 
therein  excepted,  and  the  claim  of  defendants  is  clearly  not 
within  the  exception),  and  after  hearing  evidence  in  any  case, 
"  to  determine  on  the  justice  and  amount  thereof."  The  leg- 
islative intent  could  not,  it  seems  to  me,  be  made  more  mani- 
fest, for  that  statute  is  a  clear  and  distinct  enactment  in  the 
form  of  a  law,  that  the  state  is  unwilling  to  submit  its  sov- 
ereignty to  the  jurisdiction  of  courts  for  the  enforcement  of 
claims  against  it,  and  that  if  any  language  has  been  used  in 
any  previous  law  which  is  capable  of  that  construction,  it 
must  now  at  least  be  deemed  to  be  modified  in  conformity 
with  this  recent  declaration  of  its  will.  It  matters  not 
whether  a  suit  is  brought  against  the  state  to  recover  a  sup- 
VOL.  LIX  21 
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posed  debt,  or  whether  it  is  set  up  in  an  action  brought  by 
the  state  by  way  of  set-off  or  counter-claim,  that  supposed 
debt  is  certainly  within  the  broad  words  of  the  act,  "  all  pri- 
vate claims  and  accounts  against  the  state,"  and  must  there- 
fore be  submitted  to  the  special  tribunal  created  by  it. 

Apart,  however,  from  the  objection  founded  upon  this  stat- 
ute which  makes  the  presentation  of  "  all  private  claims  and 
accounts  against  the  state  "  to  the  board  of  audit  a  necessity, 
there  is  still  another  and  that  is,  that  there  can  be  found  no 
warrant  for  the  recovery  of  any  such  demands  in  this  court 
either  by  action  against  the  state,  or  by  interposing  the  same 
as  a  set-off  in  one  brought  by  the  state.  In  either,  as  the  aid 
of  the  courts  is  invoked  to  enforce,  as  there  was  in  this  case, 
an  affirmative  claim  against  the  sovereign  power  —  the  state  — 
there  must  be  jurisdiction  expressly  and  plainly  conferred 
to  enable  legal  tribunals  to  pass  upon  such  claim  and  to  ren- 
der judgment  thereon.  This  doctrine,  so  clearly  and  logically 
deducible  from  the  fundamental  thought  that  the  Created 
Being  can  exercise  no  authority  over  its  Creator,  except  what 
the  latter  voluntarily  confers,  has  been  repeatedly  declared  in 
carefully-considered  cases  both  in  this  country  and  in  England, 
to  some  of  which  in  this  country  reference  will  now  be  .made. 

In  Commonwealth  agt.  Mailack  (4  Dallas,  303),  an  action 
brought  by  the  state  to  recover  from  the  defendant,  who  had 
been  clerk  to  the  senate  during  several  sessions,  certain  mon- 
eys, which  he  had  received  to  disburse  for  its  contingent 
expenses,  it  was  held  that  no  set-off  could  be  allowed.  On 
the  trial  of  that  action,  "  the  defendant  proved  that  he  had 
expended  considerable  more  money  than  he  had  received  for 
the  use  of  the  house ;  and  he  claimed  a  verdict  for  the  amount 
of  his  advances  as  well  as  for  the  additional  compensation 
allowed  by  the  act  of  1794.  But,  after  argument,  the  court 
declared  that  the  defendant  could  not  indirectly  recover  from 
the  state,  a  substantive,  independent  claim  by  way  of  set-off, 
any  more  than  he  could  directly  recover  a  debt  due  from  the 
state,  by  bringing  a  suit  against  her.  That  the  present  action 


NEW  YORK  PRACTICE  REPORTS.  163 

The  People  agt.  Denison. 

was  brought  to  compel  an  account  for  money  received  for  the 
use  of  the  senate,  in  which  the  defendant,  if  he  proved  that 
the  money  received  was  so  applied,  would  be  entitled  to  a 
verdict ;  but  that  even  then,  he  could  not  be  entitled  to  a  ver- 
dict for  the  amount  of  his  advances,  which  the  senate  alone 
was  competent  to  allow." 

In  White  et  al.  agt.  The  Governor  (18  Alabama,  TOY),  it 
was  held  that  a  set-off  was  not  allowable  in  an  action  brought 
by  the  state,  and  that  the  general  statutes  in  regard  to  set-off 
were  not  applicable.  The  court  ( page  769)  say :  "  By  the 
established  rules  of  interpreting  statutes,  as  recognized  by  the 
common  law,  the  government  would  not  be  embraced  by  those 
statutes,  prescribing  remedies  for  the  citizens,  in  matters  affect- 
ing the  interest  of  the  state,  unless  named  in  the  statute  to  be 
bound,  and  it  has  been  expressly  held  in  England  that  the 
statute  of  set-off  does  not  apply  to  the  government,  although 
that  statute  is  couched  in  as  general  language  as  our  own 
(See  Broom's  Legal  Maxims}" 

In  State  agt.  Baltimore  and  Ohio  Railroad  Company  (34 
Maryland,  344),  an  action  for  money  had  and  received,  the 
defendant  in  its  second  plea  pleaded  a  set-off  and  a  claim  against 
the  state.  To  this  plea  there  was  a  demurrer,  and  the  court 
(page  374)  said :  "  Upon  the  questions  raised  by  the  demurrer 
to  the  second  plea,  we  concur  in  the  ruling  of  the  superior  court. 
In  actions  instituted  by  the  state,  it  is  well  settled  that  no 
right  of  set-off  exists,  unless  in  cases  where  such  defense  is 
expressly  allowed  by  statute,  for  the  reason  that  the  state 
being  sovereign,  is  not  liable  to  be  sued  by  an  individual  or 
corporation." 

It  can  scarcely  be  necessary  to  multiply  authorities  in  sup- 
port of  a  principle,  which,  apart  from  any  decisions,  would 
seem  to  be  elementary.  Commonwealth  agt.  Rodes  (5  T.  B. 
Monroe,  Kentucky  Reports,  page  318);  Chevallier's  Admin- 
istrators agt.  The  State  (10  Texas,  353),  and  Raymond  agt. 
The  State  (54  Miss.,  562,  also  reported  in  the  2&th  American 
Reports,  382),  are  equally  in  point ;  and  even  though  a  set-off 


164  NEW  YORK  PRACTICE  REPORTS 

The  People  agt.  Denison. 

against  the  sovereignty  is  allowed  by  statute  to  be  pleaded, 
the  supreme  court  of  the  United  States  has  expressly  decided 
(  United  States  agt.  Eckford,  6  Wallace,  484),  that  "  no  judg- 
ment for  any  ascertained  excess  can  be  rendered  against  the 
government,  although  it  may  be  judicially  ascertained  that,  on 
striking  a  balance  of  just  demands  the  government  is  indebted 
to  the  defendant  in  such  amount." 

It  will  be  assumed  then  as  well-settled  law,  that  unless  the 
state  has  authorized  a  set-off  of  an  independent  claim  against 
itself  in  an  action  which  it  has  brought,  and  has  further 
authorized  an  affirmative  judgment  therefor,  that  the  judg- 
ment in  this  action  cannot  be  upheld.  So  clear  and  well 
understood  is  this  rule  of  law,  that  it  was  not  disputed  by  the 
learned  counsel  of  the  defendants,  who  insisted  that  the  set-off 
and  judgment  were  authorized  by  3d  Revised  Statutes  (Qth 
ed.,  page  860,  sec.  13).  This  position  will  now  be  considered. 

The  statute  relied  upon  is  as  follows ;  "  Every  suit  or  pro- 
ceeding in  a  civil  case  instituted  in  the  name  of  the  people  of 
this  state,  by  any  public  officer  duly  authorized  for  that  pur- 
pose, shall  be  subject  to  all  the  provisions  of  law  respecting 
similar  suits  or  proceedings,  when  instituted  by  or  in  the  name 
of  any  citizen,  except  when  provision  is  or  shall  be  otherwise 
expressly  made  by  statute  ;  and  in  all  such  suits  and  proceed- 
ings the  people  of  this  state  shall  be  liable  to  be  nonsuited, 
and  to  have  judgments  of  non  pros,  or  of  discontinuance 
entered  against  them,  in  the  same  cases,  in  like  manner  and 
with  the  same  effect  as  in  suits  brought  by  citizens,  except 
that  no  execution  shall  issue  therein." 

It  will  be  observed  that  this  provision  of  the  Revised 
Statutes  defines  the  course  of  procedure  in  suits  or  proceed- 
ings by  the  state,  and  also  declares  the  liability  which  the 
state  incurs  by  their  initiation.  The  statute  does  not  say  that 
the  people  incur  the  same  liability  that  a  citizen  does  when  it 
becomes  a  party  plaintiff,  but  the  "  suit  or  proceeding  *  *  * 
shall  be  subject  to  all  the  provisions  of  law  respecting  similar 
suits  or  proceedings,  when  instituted  by  or  in  the  name  of  any 
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citizen ; "  and  then  having  imposed  upon  the  "  suit  or  pro- 
ceeding "  "  the  provisions  of  law  respecting  similar  suits  or 
proceedings "  which  are  instituted  by  the  citizen,  it  plainly 
states  and  defines  the  judgments  which  can  be  rendered  against 
the  state,  among  which  is  not  the  right  to  enter  one  for  an 
independent  and  affirmative  alleged  cause  of  action  against  it, 
but  for  costs  only.  Without  this  or  a  similar  provision  of  law 
no  judgment  whatever  could  be  rendered  against  the  state, 
and  the  authority  conferred  cannot  be  extended.  If  the  argu- 
ment of  defendant's  counsel  is  sound,  that  the  first  provision 
of  the  section  which  has  been  quoted  was  designed  to 
subject  the  state  to  any  liability  which  any  suitor  in  its 
courts  as  plaintiff  incurs,  it  was  easy  so  to  say  in  plain 
words,  and  to  end  the  section  and  sentence  with  that  enunci- 
ation. Instead,  however,  of  doing  so,  in  the  same  sentence, 
upon  the  language  of  which,  in  its  commencement,  the  coun- 
sel bases  his  argument,  are  added  the  words  which  limit  the 
power  to  enter  judgment  in  the  action  or  proceeding  which 
the  people  initiate.  To  the  extent  of  the  authority  granted, 
the  courts  can  exercise  jurisdiction,  but  beyond  that  they  can- 
not go,  for  they  are  then  interfering  with  sovereign  rights, 
over  which  they  have  no  control. 

In  People  agt.  Brandreth  (36  N.  Y.,  191  ;  also  reported 
in  3  Abbot? s  Pr.  Rep.  \_N.  £],  224:),  at  circuit  and  general 
term  of  this  court,  it  was  held  "  that  in  an  action  by  the  state 
to  recover  money,  no  counter-claim  or  set-off  could  be 
allowed."  The  court  of  appeals,  however,  refused  to  pass 
upon  that  question  and  affirmed  the  prior  decisions  upon  other 
grounds.  The  opinion  of  judge  HUNT,  though  entitled  to 
great  respect,  is  a  dissenting  one,  and  even  he  does  not  under- 
take to  decide  that  a  recovery  can  be  had  against  the  state  for 
any  sum  which  it  may  be  indebted  in  excess  of  its  own 
demand. 

The  result  of  our  examination  is  clear,  that  even  prior  to 
the  act  of  1876,  which  established  a  state  board  of  audit, 
there  was  no  authority  either  by  a  suit  against  the  state,  or  in 
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one  instituted  by  it  to  enforce  a  claim  against  it.  The  argu- 
ment, however,  founded  upon  the  statute  of  1876,  should  not 
be  forgotten.  Even  though  the  provision  of  the  Revised 
Statutes,  upon  which  comment  has  been  made,  could  be  so 
strained  as  to  allow  a  demand  against  the  state  to  be  enforced 
as  a  counter-claim,  yet  it  was  capable  of  alteration  and  repeal, 
and  the  similarity  of  proceedings  in  suits  and  proceedings 
brought  by  the  people  of  the  state,  to  that  in  those  brought 
by  any  citizen,  was  with  the  expressed  exception,  "  when  pro- 
vision is  or  shall  be  otherwise  expressly  made  by  statute." 
That  provision  now  exists,  and  as  has  been  shown  in  the 
beginning  of  this  opinion,  chapter  444  of  the  Laws  of  1876, 
which  creates  a  "  State  Board  of  Audit "  for  the  purpose  of 
hearing  and  determining  "all  private  claims  and  accounts 
against  the  state,"  must  necessarily  remit  to  that  tribunal  the 
counter-claim  of  the  defendants  in  this  action. 

We  are  now  brought  to  the  consideration  of  another  ques- 
tion, and  that  is,  if  this  action  had  been  between  private  indi- 
viduals, could  the  judgment  for  the  counter-claim  be  upheld  ? 
This  discussion  will  be  premised  by  a  statement  of  the  case, 
and  its  situation  when  it  went  to  and  passed  from  the  court 
of  appeals. 

The  state,  on  the  9th  day  of  September,  1879,  entered  into 
a  contract  with  Henry  D.  Denison  to  do  certain  work  upon 
the  Erie  canal,  and  to  furnish  the  materials  therefor,  in  which 
the  other  defendants  were  the  partners  of  Denison.  The 
complaint  averred  that  under  that  contract  the  defendant 
should  have  received  only  $74,183.40  ;  that  no  legal  or  valid 
change  or  alteration  of  that  contract  was  ever  made.  That 
at  various  times  between  the  23d  day  of  November,  1869,  and 
1st  day  of  June,  1875,  by  false  pretenses  and  false  certificates 
from  resident  and  assistant  engineers,  the  defendants  obtained 
several  hundred  thousand  dollars  from  the  state  in  excess  of 
what  they  were  legally  entitled  to  receive  under  their  con. 
tract.  The  complaint  also  contained  a  distinct  averment  that 
the  "  false  certificates  and  vouchers  presented  by  the  defend- 


NEW  YORK  PRACTICE  REPORTS.  167 

The  People  agt.  Denison. 

ants,  which  were  procured  by  them  from  the  assistant  engineers 
and  resident  engineers,  officers  of  the  state,  *  *  * 
were  procured  and  obtained  by  the  exercise  of  corrupt  influ- 
ences upon  the  said  officers,  and,  among  other  influences,  by 
inducing  the  said  officers  to  believe  that,  through  the  great 
political  power  and  influence  of  the  defendants  and  their 
friends,  the  said  engineers  would  be  dismissed  if  they  refused 
to  sign  such  certificates  and  vouchers,"  and  it  concluded  with 
a  demand  for  judgment  against  the  defendants,  "  for  the  sum 
of  $419,571,  with  interest  thereon  from  the  1st  day  of  Janu- 
ary, 1870,  besides  costs  of  the  action  " 

The  answers  deny  all  fraud,  corruption  and  collusion  of 
every  kind.  They  admit  the  making  of  the  original  contract 
set  out  in  the  complaint,  but  aver  the  legal  performance  of 
work  and  furnishing  of  materials  for  and  to  the  state  to  the 
amount  of  $494,584.05,  in  actual  value,  which  have  been  duly 
accepted  by  it.  The  payments  on  account  thereof  are  detailed, 
and  all  are  averred  to  be  under  legislative  appropriations  made 
for  that  purpose.  Such  payments,  however,  the  answers  claim, 
do  not  liquidate  the  demands  of  defendants  in  full,  but,  on  the 
contrary,  $73,674.05  is  charged  to  be  justly  due  and  owing  by 
the  state  to  the  defendants  on  account  of  the  work  done  and 
materials  furnished  by  them,  for  which  sum,  "  with  interest 
thereon  from  the  first  day  of  June,  1875,  with  costs  of  this 
action,"  judgment  is  demanded. 

To  the  answer  of  the  defendants  there  was  a  reply  by  the 
plaintiffs,  which  distinctly  put  in  issue  the  right  of  the  defend- 
ants to  recover  the  moneys  set  up  by  way  of  counter-claim, 
and,  also,  the  facts  upon  which  such  right  of  set-off  was 
averred  to  exist. 

The  report  of  the  referees,  to  whom  the  action  was  referred 
to  hear  and  decide,  did  not  find  any  fraud,  nor  that  the  state 
had  paid  one  dollar  for  work  or  materials  in  excess  of  their 
actual  value,  but  that  the  alterations  in  the  original  contract, 
requiring  more  work  and  materials  were  contrary  to  law,  and 
that  the  payments  made  on  account  of  such  increased  work 
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and  materials,  amounting  to  $332,926,  could  be  recovered  by 
the  state,  and  that  the  plaintiffs  were  entitled  to  a  judgment 
for  that  sum  against  the  defendants,  with  interest  from  the 
30th  day  of  August,  1875,  besides  the  costs  of  the  action. 
The  report  further  found  the  sum  of  $387.109.64  to  be  due 
to  the  plaintiffs  on  the  day  of  the  date  thereof,  which  was 
December  28,  1877. 

The  judgment  entered  upon  this  report  was,  as  has  already 
been  stated,  reversed  by  this  court  at  general  term,  and  a  new 
trial  was  ordered,  upon  two  grounds  :  First,  that  the  complaint 
being  for  fraud,  the  plaintiffs  could  not  maintain  their  action 
without  establishing  it ;  and,  second,  that  the  voluntary  pay- 
ment of  the  money  by  the  state  precluded  its  recovery,  without 
allowing  at  least  the  value  of  the  work  done  and  materi- 
als furnished,  of  which  the  state  had  the  benefit.  It  then 
became  a  grave  question  for  the  attorney-general  to  decide, 
whether  he  would  take  a  new  trial  and  endeavor  to  establish 
upon  it  what  the  state,  according  to  the  report  of  the  referees, 
had  failed  to  prove  upon  the  first,  or  whether  he  would  seek 
to  maintain  the  judgment  on  the  ground  upon  which  three 
referees  —  learned  and  able  lawyers  —  had  placed  it.  Either 
course  was  perilous.  If  he  had  taken  a  new  trial  and  failed 
to  prove  fraud  as  his  predecessors  had  failed,  he  would  have 
been  subject  to  the  imputation  of  having  needlessly  subjected 
the  state  to  the  expense  of  a  second  trial,  the  necessary  failure 
©n  which  had  been  foreshadowed  by  the  result  of  the  first  trial. 
If  he  went  directly  to  the  court  of  appeals  and  gave  the  stipu- 
lation required  by  the  Code  (section  191),  and  was  there  also 
unsuccessful,  he  was  liable  to  be  censured  for  throwing  away 
the  chance  of  success  by  establishing  fraud  on  the  second  trial. 
By  appealing,  as  he  did,  directly  to  the  court  of  appeals,  he 
sought,  in  the  least  expensive  manner,  to  maintain  the  judg- 
ment upon  the  only  ground  on  which  three  able  and  disinter- 
ested professional  men  thought  a  recovery  could  be  had,  and 
thus  avoided  the  large  expenditure  of  retrying  an  issue,  in 
which  they  had  discovered  no  merit. 
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In  the  court  of  appeals  all  the  judges  except  EARL,  J.,  con- 
curred in  the  opinion  of  judge  FOLGER,  "  That  the  cause  of 
action  stated  in  the  complaint  was  one  in  fraud  alone,  and  that 
the  referees  did  not  find  that  there  was  fraud  in  the  transac- 
tion." Two  of  the  judges  (MILLER  and  EARL)  further  con- 
curred with  judge  FOLGER  in  his  opinion,  that  some  of  the 
payments  to  the  defendants  by  the  canal  commissioners  and 
auditor  were  without  authority  of  law,  but  that  the  referees 
erred  in  holding  that  the  state  could  recover  all  the  money 
thus  paid  without  any  allowance  for  the  value  of  the  work 
done,  but  that  there  was  not  a  ratification  by  the  legislature 
of  the  unauthorized  payments.  A  majority  of  the  court 
(CHURCH,  Ch.  J.,  HAPALLO,  ANDREWS  and  DANFORTH,  JJ.), 
however,  held  that  there  was  a  ratification  by  the  legislature 
by  their  acts  of  the  action  of  the  canal  commissioners  and  the 
auditor  of  the  canal  department  in  making  payment  to  the 
defendants.  Perhaps,  in  view  of  the  conclusion  reached  by 
the  court,  it  ought  further  to  be  said  that  in  no  event  could  a 
recovery  have  been  had  by  the  state  for  the  moneys  volun- 
tarily paid.  If  the  legislature  has  ratified  payments  made  by 
officers  of  the  state,  no  rule  of  law  known  to  us  would  sustain 
an  action  to  compel  their  payment  back  (People  agt.  Stevens 
and  ore.,  71  N.  T.,  527). 

From  the  foregoing  statement  it  appears  that  the  grounds 
upon  which  a  reversal  was  placed  by  a  majority  of  the  court 
were :  1st.  That  the  complaint  was  in  fraud,  and  the  referees 
had  failed  to  find  that  any  was  established  ;  and  2d.  That  leg- 
islative enactments  had  ratified  and  confirmed  the  payments 
made  to  the  defendants.  It  is  clear,  then,  that  the  right  of 
the  defendants  to  a  judgment  against  the  state  for  their 
counter-claim  rests  upon  no  decision  of  any  court,  but  only 
upon  the  stipulation  given  with  the  notice  of  appeal,  and  upon 
the  order  of  the  court  of  appeals  affirming  that  of  the  general 
term,  and  directing  "judgment  absolute  for  the  defendants 
on  stipulation."  It  is  true  that  the  referees  have  found,  and 
so  the  pleadings,  perhaps,  admit,  that  on  each  payment  made 
VOL.  LIX  22 
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to  the  defendants  on  account  of  their  work  and  material,  fif- 
teen per  cent  was  retained  from  the  amount  certified  to  be 
due  at  the  time  of  the  payment,  and  that  the  aggregate  of  the 
sums  so  retained  with  the  interest  added  is  the  amount  of 
the  judgment  recorded.  But,  while  this  is  true,  it  has  not 
been  decided  by  any  tribunal  whatsoever  that  this  money  can 
be  recovered.  The  power  of  the  state  officers  to  order  the 
work  and  materials  in  excess  of  the  original  contract  was 
denied  by  the  referees,  neither  was  it  affirmed  by  any  court, 
and  the  nearest  approximation  to  the  settling  of  any  principle 
from  which  the  right  of  its  recovery  can  be  deduced  is  to  be 
found  in  the  conclusion  of  a  majority  of  the  judges  of  the 
court  of  appeals,  that  the  acts  of  the  legislature  had  ratified 
the  payments  made  on  account  thereof.  Perhaps  it  would  be 
safe  to  hold  that  legislative  enactments  ratifying  payments 
made  on  account  of  work  and  materials  validate  the  entire 
orders  given  therefor,  but  a  plausible  line  of  argument  can  be 
stated  to  prove  that  when  a  public  officer  exceeds  his  authority 
in  making  a  contract,  and  the  legislature  have  made  appro- 
priations out  of  which  payments  have  been  made  on  account 
thereof,  that  whilst  the  money  actually  paid  cannot  be  recov- 
ered from  the  parties  to  whom  it  was  given,  yet  the  state  has 
incurred  no  liability  for  the  remainder.  "Without  deciding 
this  question,  however,  it  may  with  truth  be  repeated  that  the 
liability  of  the  state  for  the  unpaid  sums  has  not  been  adjudi- 
cated, and  that  the  judgment,  were  the  action  one  between 
individuals,  must  depend  upon  the  effect  of  the  stipulation, 
and  the  order  rendering  judgment  absolute  in  conformity 
therewith. 

Section  191  of  the  Code  provides  that,  "an  appeal  cannot 
be  taken  from  an  order  granting  a  new  trial  on  a  case  or 
exceptions,  unless  the  notice  of  appeal  contains  an  assent  on 
the  part  of  the  appellant,  that  if -the  order  is  affirmed  judgment 
absolute  shall  be  rendered  against  the  appellant."  If  that 
section  is  to  be  construed  as  the  defendants  argue  it  should  be, 
then  in  any  case  where  a  set-off  or  counter-claim  is  set  up  in 
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the  answer,  though  not  proved  or  thought  of  upon  the  trial 
(and  how  often  that  occurs  in  practice  is  well  known  to  the 
profession),  and  upon  such  trial  the  plaintiff  has  a  recovery, 
which  the  general  term  reverses  on  appeal,  under  a  stipula- 
tion of  the  character  given  in  this  case  on  appeal  to  the  court 
of  appeals,  an  affirmance  of  the  order  of  reversal  would  neces- 
sitate a  judgment  for  a  counter-claim  which  never  existed, 
was  unproved  on  the  trial,  and  only  claimed  pro  forma,  in  the 
answer.  Can  a  construction  which  produces  such  a  result  be 
sound  ?  Must  a  party  who  seeks  to  review  a  decision  which 
overturns  his  right  to  recover,  take  the  hazard  in  doing  so  of 
paying  a  claim  against  himself,  the  only  existence  of  which  is 
to  be  found  in  the  pleading  ?  It  seems  to  me  that  no  such 
result  was  intended  by  our  law-makers,  and  that  a  succeeding 
section,  as  will  now  be  endeavored  to  be  shown,  removes  the 
difficulty. 

The  one  hundred  and  ninety-fourth  section  of  the  Code  pro- 
vides :  "  The  judgment  or  order  of  the  court  of  appeals  must 
be  remitted  to  the  court  below,  to  be  entered  according  to 
law.  Upon  an  appeal  from  an  order  granting  a  new  trial  on 
a  case,  or  exceptions,  if  the  court  of  appeals  determines  that 
no  error  was  committed  in  granting  the  new  trial,  it  must 
render  judgment  absolute  upon  the  right  of  the  appellant  ; 
and  after  its  judgment  has  been  remitted  to  the  court  below, 
an  assessment  of  damages  or  any  other  proceeding,  requisite 
to  render  the  judgment  effectual,  may  be  had  in  the  latter." 
"What  does  the  section  mean  ?  The  court  "  must  render  judg- 
ment absolute  upon  the  right  of  the  appellant"  Is  there  no 
significance  in  those  words  —  "  the  right  of  the  appellant  ? " 
The  court  is  not  to  render  an  absolute  judgment  for  every 
claim  made  by  the  defendant  in  his  pleading,  but  upon  "  the 
right  of  the  appellant,"  which  the  appeal  involves  and  which 
the  order  appealed  from  denied  him.  The  affirmance  of  the 
order  need  not  deprive  the  defendant  of  any  set-off  or  coun- 
ter-claim, for  that  may  be  protected  by  the  order  of  the  appel- 
late tribunal,  which  can  make  it  in  such  form,  when  that  is 
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necessary,  that  the  court  below  may  direct  "  an  assessment  of 
damages,  or  any  other  proceeding,  requisite  to  render  the 
judgment  effectual." 

It  may  be  argued  that  the  view  which  is  taken  in  this 
opinion  differs  from  that  expressed  by  judge  EARL,  in  His- 
cock  et  al.  agt.  Harris  et  al.,  an  unreported  case  recently 
decided  by  the  court  of  appeals,  a  manuscript  copy  of  which 
has  been  furnished  me.  The  plaintiff  in  that  case  sought  to 
recover  upon  an  item  in  an  award  made  in  his  favor.  The 
defendants  in  their  answer  alleged  that  the  award  was  pro- 
cured by  the  fraud  of  the  plaintiff,  and  asked  that  the  "award 
be  adjudged  to  be  void,  and  that  the  same  be  vacated  and  set 
aside,  and  that  the  submission  be  declared  to  be  revoked,  and 
that  the  complaint  be  dismissed,  and  that  they  have  judgment 
accordingly."  To  this  answer  there  was  a  reply  denying  the 
facts  upon  which  it  was  based.  The  referee  to  whom  the 
case  was  referred,  reported  in  favor  of  the  plaintiff,  and  the 
general  term  granted  a  new  trial.  On  appeal  to  the  court  of 
appeals  the  order  of  the  general  term  was  affirmed  and  judg- 
ment absolute  ordered  in  favor  of  the  defendants.  No  one 
can  doubt  that  the  effect  of  that  order  was  precisely  what 
judge  EARL,  in  his  manuscript  opinion,  held  it  to  be,  a  judg- 
ment declaring  the  award  void.  It  was  the  whole  issue  made 
by  the  pleadings,  and  "  judgment  absolute  upon  the  right  of 
the  appellant "  could  mean  only,  what  it  was  held  to  mean  by 
the  appellate  tribunal,  that  the  award  must,  by  the  judgment, 
be  declared  void.  It  is  true  that  the  language  of  the  opinion 
of  judge  EARL,  taken  literally,  may  be  construed  to  go  much 
further,  but  construed  by  the  facts  of  the  case  in  which  it 
was  used,  it  cannot  be  decisive  of  a  case  like  the  present,  in 
which  the  facts  are  essentially  different,  especially  when  the 
manuscript  report  of  the  case  does  not  show  that  a  majority 
of  the  court  concurred  in  all  the  views  which  the  opinion 
expresses. 

Neither  then,  in  Hiscock  et  al.  agt.  Harris  et  al.,  nor  in 
any  adjudged  case  which  I  have  been  able  to  discover,  has  it 
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been  held  that  where  an  order  granting  a  new  trial  to  the 
defendant  is  affirmed  in  the  court  of  appeals,  that  such  affirm- 
ance and  the  direction  for  "  judgment  absolute  upon  the  right 
of  the  appellant,"  without  any  further  or  other  direction, 
authorizes  the  clerk  of  the  county,  in  which  judgment  is  to 
be  entered,  to  include  therein  a  demand  made  against  the 
plaintiff  for  an  independent  claim,  when  the  right  thereto  has 
never  been  adjudicated  in  his  favor,  and  when  no  judgment, 
which  has  been  rendered,  necessarily  involves  its  merits.  So 
to  hold  would,  it  seems  to  me,  often  work  gross  injustice,  and 
such  holding  is  not  required  by  any  language  of  the  Code, 
which  can  readily  and  easily  be  so  interpreted  as  not  to  do 
any  injustice,  and  also  protect  any  valid  demands  which  the 
defendant  may  have  by  way  of  set-off  or  counter-claim. 

This  opinion  has  already  reached  a  length  which  was  not 
intended,  and  the  conclusions  can  be  briefly  stated. 

There  must  be  an  order  vacating  the  judgment  against  the 
state  for  the  reasons :  1st.  That  the  defendants  cannot  obtain 
a  judgment  for  any  debt  or  claim  against  it  in  this  court. 
2d.  There  is  no  judgment  or  order  of  any  court  warranting 
or  directing  it. 

Various  other  points  were  made  and  discussed  by  the  attor- 
ney-general upon  this  motion,  which  have  not  been  considered, 
because  the  result  of  our  deliberation,  just  stated,  has  made 
the  examination  thereof  unnecessary. 
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SUPREME  COUET. 
THE  PEOPLE  ex  rel.  ELIZA  A.  G.  WAKD  agt.  SAMUEL  WARD. 

Habeas  corpus —  wJiere  and  to  whom  application  for  ihe  writ,  in  behalf  of 
wife  living  in  a  state  of  separation  from  her  husband,  respecting  the 
custody  of  a  minor  child  must  be  made. 

The  supreme  court  at  chambers  or  a  county  judge  has  not  jurisdiction  to 
grant  a  writ  of  habeas  copus  upon  the  application  of  a  wife,  living  in  a 
state  of  separation  from  her  husband,  respecting  the  custody  of  a  minor 
child. 

The  writ  is  founded  upon  3  Revised  Statutes  (Banks'  6th  ed.,  page  168), 
and  the  application  must  be  made  to  the  supreme  court,  and  it  must  be 
not  only  granted  by,  but  returnable  before  the  supreme  court. 

Onondaga  Special  Term,  January,  1879. 

MOTION  for  writ  of  habeas  corpus. 

The  petition  of  Eliza  A.  G.  "Ward  showed  that  she  was  the 
wife  of  Samuel  Ward.  She  and  her  husband  were  living  in 
a  state  of  separation  without  being  divorced  ;  there  was  one 
minor  child  of  such  marriage  aged  about  seven  months ; 
that  her  husband  had  treated  her  cruelly  and  ejected  her  from 
the  house,  refusing  to  allow  her  to  return  or  to  give  her  the 
custody  of  the  child,  &c.,  and,  therefore,  prayed  that  the  writ 
might  issue. 

Oswald  Prentiss  Backus,  for  the  motion,  argued  in  reply 
to  the  objection  of  the  court :  That  the  writ  was  founded 
upon  the  provisions  of  3  Revised  Statutes  (Bankd  6th  ed., 
page  163) ;  that  the  application  must  be  made,  to  the  supreme 
court,  and  that  a  justice  of  the  supreme  court  at  chambers,  or 
a  county  judge,  had  no  jurisdiction  to  grant  the  writ,  and  that 
it  must  be  not  only  granted  by,  but  returnable  before  the 
supreme  court  {People  agt.  Humphrey,  24  Barbour,  521  ;  1 
Crary's  Practice,  390). 
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NOXON,  J.  —  After  considering  the  provisions  of  3  Revised 
Statutes,  163,  and  People  agt.  Humphrey  (24  Barbour,  521), 
I  am  now  of  the  opinion  that  the  writ  can  be  granted  only  by 
the  court. 

Motion  granted. 


SUPREME  COURT. 
ST.  JOHN  agt.  SWEENEY. 

Party  watt —  what  would  be  a,  proper  or  improper  use  of,  not  to  be  decided 
upon  affidavits. 

Without  an  agreement  between  the  owners  of  property,  allowing  them, 

windows  have  no  proper  place  in  a  party  wall. 
Whether  the  erection  of  fire  escapes  by  the  defendant  would  be  an 

improper  use  of  the  party  wall,  quwre. 
Upon  disputed  facts,  and  especially  such  an  one  as  the  existence  of  an 

agreement  as  to  the  mode  of  use  of  a  party  wall  for  all  time,  the  only 

evidence  thereof  being  acts  of  parties,  the  court  will  not  decide  on 

ex  parte  affidavits. 

Special  Term,  September,  1879. 

MOTION  to  continue  injunction. 

A.  J.  Dittenkoffer,  for  plaintiff. 

Van  Derpoel,  Green  &  Gumming,  for  defendant. 

WESTBROOK,  J.  —  Nothing  in  the  shape  of  a  formal  discus- 
sion of  the  interesting  questions  in  this  cause  will  be  attempted, 
but  a  simple  statement  of  points  will  be  given. 

1st.  Without  an  agreement  between  the  owners  of  property, 
allowing  them,  windows  have  no  proper  place  in  a  party  wall. 
This  is  evident  from  the  uses  and  objects  of  party  walls,  with 
which  use  windows  are  inconsistent.  No  written  contract 
allowing  them  to  be  placed  in  the  wall  between  the  property 
of  the  parties,  and  to  be  there  continued  unobstructed  is 
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shown,  but  the  existence  thereof  is  argued  from  certain  acts 
and  conduct  of  the  owners  of  the  property,  and  the  court  is 
asked,  on  a  motion,  to  infer  due  execution  of  such  an  agree- 
ment. The  drawing  of  such  an  inference  previous  to  a  trial, 
upon  facts  of  at  least  doubtful  signification,  would,  it  seems 
to  me,  be  a  departure  from  well  settled  rules  of  equity 
practice. 

2d.  There  is  not  sufficient  proof  before  me  to  justify  the 
holding  on  a  motion,  that  the  erection  of  fire  escapes  by  the 
defendant  would  be  an  improper  use  of  the  party  wall. 

3d.  It  is  better  that  this  case  go  to  a  trial,  when  the  facts 
can  be  ascertained  and  settled.  If  the  plaintiff  succeeds,  the 
erection  of  the  defendant  can  be  readily  removed,  and,  as  it 
seems  to  me,  her  damages  readily  and  easily  ascertained. 

Upon  disputed  facts,  and  especially  such  an  one  as  the 
existence  of  an  agreement  as  to  the  mode  of  use  of  a  party 
wall  for  all  time,  the  only  evidence  thereof  being  acts  of 
parties,  it  would  be  unsafe  to  decide  on  ex  parte  affidavits. 
The  order  to  continue  the  injunction  is  denied,  with  costs  of 
motion  to  abide  event. 


SUPEEME  COURT. 

HENRIETTA   H.  WRIGHT  agt.  B.  HUNTINGTON  WRIGHT   and 
JAMES  H.  SEARLES. 

Tenants  in  common  —  Devisees  take  by  statute  as  tenants  in  common  unless  it 
is  expressly  declared  to  be  in  joint  tenancy — the  right  to  an  accounting 
between  tenants  in  common  and  to  charge  whatever  has  been  received  from 
the  property  by  one  more  than  his  moiety  upon  his  share  as  a  lien. 

Henry  Huntington  died  in  1846  leaving  a  will  whereby  he  gave  to  his 
daughter,  Henrietta  D.  Wright,  the  use  or  income  of  a  certain  share  of 
his  real  and  personal  property,  to  have  and  to  hold  for  her  life,  and  at 
her  decease  the  said  share  was  to  go  absolutely  to  her  heirs.  The  said 
Henrietta  D.  Wright  died  in  1865  leaving  two  children,  to  wit,  the 
plaintiff  and  the  defendant  Wright.  By  the  will  of  their  grandfather 
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the  executors  and  trustees  were  empowered  to  sell,  convey  and  pay 
over  and  transfer  to  the  different  devisees  their  share  or  portion.  These 
children  took  equally,  share  and  share  alike.  In  1866  and  1868  the 
executors  transferred  real  and  personal  property  to  the  plaintiff  and 
defendant  Wright,  jointly.  B.  N.  Huntington  was  the  acting  trustee 
and  executor.  Some  seven  or  eight  years  ago  accounting  proceedings 
were  had  and  it  was  found  that  there  was  still  coming  to  plaintiff  and 
defendant  Wright  from  their  grandfather's  estate  $190,000.  The  said 
executor,  B.  N.  Huntington,  made  an  assignment  for  the  benefit  of 
creditors  in  1876,  and  a  large  portion  of  the  property  so  assigned  by  him 
comprised  the  property  of  the  grandfather's  estate.  All  of  this  prop- 
erty, both  real  and  personal  (with  some  exceptions  of  minor  importance), 
was  transferred  by  B.  N.  Huntington's  assignee  to  the  plaintiff  and 
defendant  Wright,  jointly,  in  part  payment  of  what  was  still  coming  to 
them  under  the  will.  The  defendant  Wright,  from  time  to  time, 
received  the  proceeds  from  the  joint  sales  of  the  property,  which  came 
to  him  and  plaintiff  as  tenants  in  common  from  their  grandfather's 
estate,  and  from  the  bonds,  mortgages  and  contracts,  the  plaintiff  unit- 
ing in  the  deeds,  and  in  some  instances  uniting  with  the  defendant  in 
satisfying  mortgages  that  had  been  paid  to  the  defendant  Wright,  but 
it  was  agreed  between  the  parties  that  the  defendant  should  account  to 
the  plaintiff  on  final  settlement  for  all  the  moneys  received  by  him  from 
this  property  held  by  them  as  tenants  in  common,  and  that  when  they 
received  what  they  could  from  the  estate  the  plaintiff  was  to  have  her 
share  on  final  settlement  of  the  property  which  came  to  them  from  their 
grandfather's  estate.  The  defendant  Wright  has  received  from  this 
joint  property  about  the  sum  of  $226,888,  and  has  paid  over  to  the 
plaintiff  not  to  exceed  $9,000.  There  is  still  remaining  of  this  property, 
which  stands  in  the  name  of  plaintiff  and  defendant  Wright,  real  estate 
of  the  value  of  about  $95,000,  and  personal  property  contracts,  &c.,  to 
the  amount  of  about  $10,000.  On  the  14th  day  of  January,  1878,  the 
defendant  Wright  made  a  general  assignment  for  the  benefit  of  cred- 
itors to  the  defendant  Searles,  who  has  qualified  and  is  now  acting  as 
such  assignee,  and  said  assignee  now  claims  to  hold  for  the  benefit  of 
creditors  one-half  part  of  all  the  real  and  personal  property  now  remain- 
ing in  the  name  of  plaintiff  and  his  assignor  the  defendant  Wright. 
In  an  action  brought  by  plaintiff  for  an  accounting  and  to  have  the 
property  undisposed  of  set  apart  to  the  plaintiff,  or  that  her  half  of 
what  the  defendant  might  have  disposed  of  be  declared  a  lien  on  the 
legal  estate  of  Wright  or  his  assignee  in  the  balance : 
Held,  jirst,  that  where  tenants  in  common  sell  and  convey  property  and 
one  receives  the  entire  purchase-money  the  other  can  maintain  an  action 
for  money  had  and  received  to  recover  his  proportion  of  the  price.  So 
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he  can  to  recover  his  share  of  the  rents  received  by  the  cotenant,  but 
that  will  not  bar  his  remedy  for  an  equitable  adjustment  and  lien. 

Second.  That  an  action  of  account  will  lie  in  this  case.  That  action  is  in 
its  nature  equitable,  although  given  by  statute ;  it  was  before  and  still 
is  a  matter  of  equitable  cognizance.  It  involves  the  idea  of  agency,  an 
implied  trust,  and  whatever  remedy  is  appropriate  in  such  an  action 
can  be  invoked  hereby  by  the  plaintiff. 

Third.  That  the  subject  of  the  tenancy  was  the  undivided  share  of  the 
two  in  the  estate  of  their  grandfather,  and  the  fact  that  it  was  handed 
over  to  them  in  different  parcels  or  by  different  instruments  does  not 
change  the  subject  of  the  tenancy.  The  whole  is  to  be  considered  one 
subject. 

Fourth.  That  the  plaintiff  has  an  equitable  lien  on  the  share  of  her  brother, 
the  defendant  Wright,  in  the  balance  as  it  now  exists  for  her  share  of 
what  her  brother  has  received  in  excess  of  her. 

Fifth.  The  rights  of  the  assignee  of  defendant  Wright  are  no  greater  than 
the  rights  of  the  latter  would  be.  The  assignee  takes  subject  to  all 
equities  of  third  persons. 

Utica  Special  Term,  November,  1879. 

W.  JK.  Scripture,  for  plaintiff. 

I.  The  rule  is  so  well  established  that  the  defendant  Searles 
in  this  action  can  take  no  greater  rights  than  the  defendant 
Wright  had  at  the  time  of  the  assignment,  and  takes  subject 
to  all  the  equities  between  the  parties,  that  we  will  not  tres- 
pass upon  the  court  by  citing  cases  on  that  point. 

II.  Devisees  take  by  statute  as  tenants  in  common  unless  it 
is  expressly  declared  to  be  in  joint  tenancy  (3  Revised  Statutes, 
page  14,  see.  44  [5th  ed.~\). 

III.  The  right  of  an  accounting  is  fully  recognized  by  courts 
of  equity  in  case  of  partners  and  tenants  in  common  (2  Van 
Santwoord's  Equity,  163, 165).     Same  volume  (page  160)  the 
learned  writer  says :  "An  action  for  an  accounting  between 
partners,  principal  and  factor,  tenants  in  common  and  joint  ten- 
ants, and  in  a  great  variety  of  other  cases  which  it  would  be 
impossible  to  mention,  is  a  well-defined  branch  of  equity  juris- 
prudence."    In  suits  in  equity  the  court  administers  relief 
according  to  its  own  notions  of  equity  (4  Harbour,  229).     The 
case  of  Van  Horn  agt.  Fonda  (5  Johnson's  Chancery,  406)  is 
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a  strong  case  showing  the  duties  and  high  obligations  that 
exist  between  claimants  of  a  common  subject  and  that  an 
equitable  adjustment  will  always  be  granted. 

IV.  In  Nieol  agt.  Mumford  (4  Johnson's   Chancery,  526) 
it  was  held  that  part  owners  of  a  ship  would  be  treated  as 
partners  as  to  the  freight  and  cargo  and  have  a  lien  thereon 
for  any  balance  due  on  account  thereof,  but  would  not  have  a 
lien  upon  the  ship  itself.     The  case  just  referred  to  is  over- 
ruled by  the  case  of  Dunham  agt.  Dams  (8  B  arbour,  90,  94) 
where  it  was  held  that  the  lien  existed  as  to  both  vessel  and 
freight  whether  they  were  considered  as  tenants  in  common 
or  as  partners.     In  Williams  agt.  Lawrence  (53  Barbour, 
324)  it  was  held  that  an  accounting  could  be  had  between  the 
owners  of  a  ship  and  cargo.     Buchan  agt.  Sumner  (2  Bar- 
hour's  Chancery,  167)  holds  the  rule  to  be  that  under  the 
New   York   statutes    where   real    estate   is   purchased    with 
partnership  funds  the  partners  take  as  tenants  in  common  of 
the  legal  title ;  that  such  real  estate  is,  in  equity,  chargeable 
with  the  firm  debts  first.    Second,  with  any  balance  which  may 
be  found  due  from  one  copartner  to  the  other,  and,  Third  ;  that 
the  separate  creditors  of  either  can  take  nothing  until  such 
equitable  adjustment  (Same  rule  restated  at  page  336  same 
volume  •  see,  also,  Collumb  agt.  Read,  24  .ZV".  Y.,  505).     The 
moment  a  partnership  ceases  the  partners  become  tenants  in 
common  of  the  property,  and  although  they  are  then  tenants 
in  common  of  the  property  the  same  equitable  rights  of  an 
accounting  exist,  thus  showing  that  tenants  in  common  stand 
on  a  footing  with  partners  (Colly  er  on  Partnership,  sec.  545; 
2  Barb.,  625). 

V.  In  this  state  the  right  to  an  accounting  between  tenants 
in  common  and  to  charge  whatever  has  been  received  from 
the  property  by  one  more  than  his  moiety  upon  his  share  as 
a  lien  is  fully  settled.     The  first  leading  case  is  Hannan  agt, 
Osborn  (4  Paige  Chancery  Reports,  336)  where  it  was  held 
that  one  co-tenant  has  an  equitable  lien  upon  the  other's  inter- 
est in  the  property  where  he  had  collected  more  than  his 
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share  of  the  rents,  and  that  it  was  enforceable  against  the 
same.  In  Scott  agt.  Guernsey  (60  Barb.,  165)  one  of  the 
tenants  in  common  received  all  of  the  rents  of  certain  real 
estate  for  a  period  of  thirty  years,  or  thereabouts,  and  the 
court  held  that  the  rents  were  a  lien  upon  the  share  or  inter- 
est of  the  co-tenant  who  had  received  them  ;  it  was  also  held 
that  the  co-tenant  receiving  the  rents  was  liable  to  pay  interest 
on  the  same.  The  court,  at  page  ITS  of  this  case,  say  :  "  There 
can  be  no  doubt  that  the  accounting  ordered  between  these 
tenants  in  common  was  proper  in  this  case.  This  is  not  the 
statutory  proceeding  for  partition  but  a  suit  in  equity,  and, 
therefore,  as  the  court  has  jurisdiction  of  the  subject-matter 
and  the  parties  in  interest,  it  is  in  accordance  with  a  well- 
established  rule  that  it  should  do  complete  justice  between 
the  parties  by  disposing  of  all  questions  between  them  in 
relation  to  the  land  and  its  use.  In  the  language  of  judge 
STOKT,  "the  jurisdiction  having  once  righfully  attached  it 
shall  be  made  effectual  for  the  purposes  of  complete  relief." 
This  case  is  affirmed  in  48  N.  Y.,  107. 

VI.  Three  Revised  Statutes  (page  39,  sec.  9  [5th  ed.~\)  reads 
as  follows  :  "  One  joint  tenant  or  tenant  in  common  may  main- 
tain an  action  of  account,  for  money  had  and  received, 
against  his  co-tenant  for  receiving  more  than  his  just  propor- 
tion." The  remedy  given  by  this  statute  to  one  tenant  in 
common  against  another  is  cumulative  and  does  not  bar  an 
equitable  adjustment  and  accounting  for  moneys  received  for 
or  on  account  of  the  property  (Scott  agt.  Guernsey,  48  N.  Y., 
107).  This  statute  applies  to  cases  when  rent  or  payment  in 
money,  or  in  kind,  due  in  respect  of  the  property  is  received 
from  a  third  party  by  one  co-tenant  who  retains  for  his  own 
use  the  whole  or  more  than  his  proportion  (Dresser  agt. 
Dresser,  40  Barb.,  304).  It  will  be  o'bserved  from  the 
foregoing  cases  that  courts  of  equity  hold  that  a  co-tenant's 
interest  in  lands  that  remain  at  the  time  a  bill  is  filed  for  an 
accounting  and  relief  is  subject  to  a  lien  for  any  and  all 
moneys  he  has  received  from  the  property  held  in  common. 
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Take,  for  an  example,  "  the  case  of  rents  received  ;  it  is  made 
a  charge  upon  the  land  out  of  which  they  are  derived  and 
directly  upon  that  tenant's  share  who  has  received  the  money, 
although  the  rents  are  proceeds  from  the  entire  lands.  If 
this  is  so,  would  there  be  equity  in  the  position  that  moneys 
received  from  sales  of  part  of  the  property  itself  should  not 
be  a  lien  upon  the  share  of  the  tenant  that  had  received  the 
proceeds  of  the  sales  ? 

YII.  One  tenant  in  common  cannot  receive  more  than  his 
own  moiety  or  share  of  the  property  (Stevens  agt.  Bugles, 
5  Mason  [  U.  S.~\  Reports,  221),  therefore  we  go  further  in 
this  case  than  the  question  of  lien  and  claim  that  the  defendant 
Wright  has  received  more  than  his  moiety  or  just  proportion 
of  all  the  property  that  came  to  plaintiff  and  defendant  from 
their  grandfather's  estate ;  and  if  he  has  then  he  has  no  real 
interest  in  the  property  that  now  remains,  and  that  the  appa- 
rent interest  of  the  defendants  in  this  property  in  question 
should  be  conveyed  to  the  plaintiff.  We  take,  also,  the  posi- 
tion, and  believe  it  to  be  just,  that  if  Mr.  Wright  or  his 
assignee  should  file  a  bill  they  would  not  be  entitled  to  hold 
any  part  of  this  property  as  against  the  plaintiff. 

VIII.  There  is  still  another  view  of  this  case  favorable  to 
the  plaintiff.  It  was  agreed  between  the  parties  that  when 
they  had  received  what  they  could  from  their  grandfather's 
estate  there  was  to  be  an  accounting  and  plaintiff  was  to  have 
her  share  of  the  entire  property ;  under  the  agreement  the 
defendant  has  received  and  the  plaintiff  has  performed,  and 
plaintiff  is  entitled  to  have  what  property  there  remains  con- 
veyed to  her.  On  the  point  as  to  the  power  of  the  court  to 
compel  a  specific  performance  we  cite  Lobdell  agt.  Lob- 
dell  (33  How.,  347) ;  2  Story  Equity  Jurisdiction,  747. 
Equity  will  sometimes  refuse  specific  performance  on  the 
ground  of  laches  and  great  delay,  but  not  when  the  delay  is 
by  common  consent  and  has  occasioned  no  injury  to  the  party 
complaining  (Leaird  agt.  Smith,  44  N.  Y.,  619),  and  it  is 
immaterial  whether  the  subject  relate  to  real  or  personal  estate 
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(1   Madd.   Chancery  Practice,  295 ;   2   Story,  sec.   717 ;   1 
Vem.,  159). 

IX.  The  defendants  claim  that  this  property  came  to  these 
parties  at  different  periods  and  is,  therefore,  independent 
and  separate  and  not  one  subject.  We  answer  that  it  is  an 
entirety ;  that  the  property  all  came  from  one  common  source  ; 
that  it  all  came  by  virtue  of  their  grandfather's  will,  and  that 
all  of  it  was  from  the  estate  of  Henry  Huntington,  and  being 
a  common  subject  and  there  being  community  of  interest  it 
cannot  be  separated ;  and  the  fact  that  there  was  an  agree- 
ment between  the  parties  that  there  was  to  be  an  account- 
ing, &c.,  when  they  had  received  what  they  could  from  their 
grandfather's  will  makes  this  one  entire  transaction  ;  therefore 
we  respectfully  submit  that  as  the  account  between  the  parties 
has  already  been  established  in  this  court  that  the  plaintiff 
have  judgment  that  all  of  the  property  belongs  to  her  and 
that  a  conveyance  be  decreed,  or  that  the  moneys  which  have 
been  received  by  the  defendant  Wright  more  than  his  share 
be  charged  to  him,  and  that  the  same  be  declared  a  lien  upon 
the  defendants'  interest  in  the  property  and  the  property  sold 
and  the  proceeds  paid  over  to  the  plaintiff. 

Adams,  Swan  &  Doolitile,  for  defendant  Searles. 
Dennison  &  Everett,  for  defendant  Wright. 

MERWIN,  J.  —  The  plaintiff  and  the  defendant  Wright  are 
the  children  and  only  issue  of  Henrietta  D.  Wright,  who  was 
a  daughter  of  Henry  Huntington,  who  died  in  October,  1846. 
He  left  a  will  by  which,  after  providing  for  the  payment  of 
his  debts  and  a  specific  devise  to  his  son,  Benjamin,  he  directed 
that  all  the  rest  of  his  estate,  real  and  personal,  be  divided 
into  live  equal  parts,  and  one  of  such  parts  he  gave  and 
devised  to  his  executors  in  trust  to  receive  the  rents,  profits 
and  income  thereof  and  apply  the  same  to  the  sole  and  sepa- 
rate use  of  his  daughter,  the  said  Henrietta  D.  Wright,  during 
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her  life,  and  at  her  death  he  gave  and  devised  the  said  part  to 
her  issue,  in  equal  proportions,  absolutely.  The  executors 
had  full  power  to  sell  and  convey  any  of  the  real  estate.  Mrs. 
Wright  died  on  23d  September,  1865.  Thereafter,  and  in 
January,  1866,  the  said  executors  made  a  transfer  of  divers 
personal  securities,  amounting  to  about  $28,000,  to  the  plain- 
tiff and  said  B.  Iluntington  Wright  on  account  of  their  share 
in  the  estate ;  also  another  transfer  of  securities,  as  of  June  1, 
1866,  of  about  $12,000 ;  also  a  like  transfer  in  August,  1868, 
of  about  $17,000 ;  also  a  conveyance  of  divers  parcels  of  real 
estate  in  July,  1866,  in  value  then  about  $42,000.  After  this 
there  was  a  proceeding  instituted  in  the  surrogate's  court 
against  Benjamin  N.  Iluntington,  then  sole  executor,  for  an 
accounting  which  resulted  in  a  decree  which,  among  other 
things,  adjudged  that  there  was  due  to  plaintiff  and  her 
brother  from  the  executor,  on  account  of  their  said  share, 
about  $190,000.  Huntington  then  made  a  general  assign- 
ment for  the  benefit  of  his  creditors,  and  under  this  the 
assignee  made  several  transfers  to  the  plaintiff  and  her 
brother  of  real  and  personal  property  in  part  payment  of  their 
judgment. 

All  of  these  transfers  and  conveyances  were  made  to  the 
plaintiff  and  her  brother  together,  so  that  their  legal  estate  in 
the  property  transferred  in  each  case  was  that  of  tenants  in 
common.  The  instruments  were  of  different  dates  and  from 
different  persons,  but  were  all  made  and  received  towards  the 
payment  of  the  same  claim,  that  is,  the  share  of  plaintiff  and 
her  brother  in  their  grandfather's  estate.  To  that  extent  all 
the  property  was  derived  from  the  same  source. 

The  plaintiff  and  her  brother  lived  together,  and  the  latter 
has  always  had  the  management  of  the  property  as  it  was 
from  time  to  time  conveyed  to  them.  Nearly  all  of  the  secu- 
rities transferred  to  them  in  1866  and  1868  have  been  con- 
verted into  money  by  him  and  he  has  used  the  proceeds  for 
his  own  benefit ;  she  sometimes  joined  in  the  execution  of  dis- 
charges of  mortgages.  Much  of  the  real  estate  was  sold,  he 
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doing  the  business  and  receiving  the  money  and  she  joining 
with  him  in  the  deeds.  She  received  from  him  at  the  rate  of 
about  $600  a  year,  which  apparently  would  be  much  less  than 
half  the  income.  Evidently  she  knew  he  received  the  money, 
but  what  he  did  with  it  I  think  it  does  not  appear  that  she 
knew.  She  knew  that  he  had  it  and  used  it.  This  she 
assented  to.  She  probably  did  not  know  the  extent  to  which 
he  was  using  it.  There  seems  to  have  been  no  definite 
arrangement  between  them  about  the  management  or  dispo-  • 
sition  of  the  property.  It  seems,  however,  to  have  been 
understood  between  them  that  when  the  estate  was  settled 
they  should  then  have  an  accounting  between  themselves  and 
would  divide  up.  She,  for  the  time  being,  trusted  everything 
to  her  brother. 

Matters  ran  along  in  this  way  till  after  the  transfers  from 
the  assignee  of  the  executor,  when  B.  Huntington  Wright 
failed  and  made  a  general  assignment  to  the  defendant  Searles. 
I  infer  that  more  than  one-half  in  the  aggregate  of  the  prop- 
erty has  been  disposed  of  by  B.  Huntington  Wright  and  the 
proceeds  applied  to  his  own  use,  and  the  question  is  whether 
the  plaintiff  can,  in  effect,  have  the  balance  for  or  on  account 
of  her  share.  This  action  is  brought  for  an  accounting  and  to 
have  the  property  undisposed  of  set  apart  to  the  plaintiff, 
or  that  her  half  of  what  the  defendant  Wright  has  disposed 
of  be  declared  a  lien  on  the  legal  estate  of  Wright  or  his 
assignee  in  the  balance. 

Where  tenants  in  common  sell  and  convey  property  and 
one  receives  the  entire  purchase-money  the  other  can  main- 
tain an  action  for  irfoney  had  and  received  to  recover  his  pro- 
portion of  the  price  (Coles  agt.  Coles,  15  Johns.,  159);  so  he 
could  to  recover  his  share  of  the  rents  received  by  the  co-ten- 
ant (1.  R.  8.,  750,  sec.  9 ;  2  B.  S.  [<oth  ed],  1131),  but  that 
would  not  bar  his  remedy  for  an  equitable  adjustment  and 
lien  (Scott  agt.  Guernsey,  48  N.  Y.,  124).  The  statute  above 
cited  gave  an  action  of  account  or  for  money  had  and  received 
against  a  co-tenant  for  receiving  more  than  his  just  proportion. 
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The  statute  does  not  say  of  what  it  shall  be  the  just  propor- 
tion, but  it  is  left  to  apply  generally  to  whatever  is  the  subject 
of  the  tenancy.  Every  case  in  which  a  tenant  in  common 
receives  more  than  his  just  share  is  within  the  statute  ;  a  simi- 
lar statute  in  England  is  so  construed  (Henderson  agt.  Eason, 
9  English  Law  and  Equity  Rep.,  340). 

I  have  no  doubt  an  action  of  account  will  lie.  That  action 
is,  in  its  nature,  equitable;  although  given  by  statute  it  was 
before,  and  still  is,  a  matter  of  equitable  cognizance  (1  Story's 
Equity,  sees.  446,  466).  It  involves  the  idea  of  agency,  an 
implied  trust,  and  whatever  remedy  is  appropriate  in  such  an 
action  can  be  invoked  here  by  the  plaintiff. 

A  more  difficult  question  to  determine  is,  what  shall  be 
considered  the  subject  of  the  tenancy. 

It  is  claimed  by  the  defendant,  the  assignee,  that  the  prop- 
erty conveyed  by  each  instrument  must  be  considered  by 
itself,  and  that  plaintiff's  rights  or  wrongs,  with  reference  to 
the  property  in  one  instrument,  cannot  be  remedied  by  seizing 
upon  the  property  derived  through  another  conveyance  and 
that  especially  what  was  conveyed  by  the  assignee  of  the 
executor  in  payment  of  the  judgment  cannot  be  affected  by 
the  state  of  accounts  existing  before  then  between  the  parties. 

By  the  tenor  of  the  will  the  share  to  the  income  of  which 
Mrs.  "Wright  was  entitled,  during  her  life,  passed  at  her  death 
to  her  issue  in  the  same  manner  as  it  would  had  she  been  the 
absolute  owner  and  died  intestate.  The  share,  therefore, 
vested  in  them  as  tenants  in  common,  at  common  law  as  to 
the  real  estate,  they  would  have  been  coparceners.  The  share 
was  an  unit.  In  process  of  collection  it  was  divided  into 
parts,  such  division  not  being  occasioned  by  any  particular 
act  of  the  owners  but  by  the  exigencies  of  collection.  The 
title  of  the  whole  share  vested  at  the  death  of  the  mother, 
but  the  possession  was  not  acquired  only  as,  from  time  to  time, 
the  transfers  were  made  from  the  executors  or  those  who 
represented  them.  There  was  no  division  or  settlement 
between  the  tenants ;  that  was,  by  mutual  understanding,  put 
VOL.  LIX  24 
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off  until  th.e  estate  was  settled,  until  the  whole  share  was 
reduced  to  possession,  or  so  much  thereof  as  was  collectible. 
It  seems  to  me,  therefore,  that  the  subject  of  the  tenancy  was 
the  undivided  share  of  the  two  in  the  estate  of  their  grand- 
father and  that  the  fact  that  it  was  handed  over  to  them  in 
different  parcels  or  by  different  instruments  does  not  change 
the  subject  of  the  tenancy.  The  whole  is  to  be  considered 
one  subject. 

The  question  then  is,  what  are  the  rights  of  the  plaintiff  in 
the  balance  of  the  subject-matter  of  the  tenancy. 

A  partner  has  a  lien  upon  all  the  property  of  the  partner- 
ship for  the  balance  due  him  on  a  final  settlement  between 
the  partners  (1  Story  Eq.,  675  ;  Buchan  agt.  Sumner,  2  Barb. 
Chy.,  197,  200).  The  basis  of  this  lien  is  an  implied  trust  or 
pledge  (2  Story's  Eq.,  see.  1243).  The  whole  partnership 
estate  is  considered  as  set  apart  and  held  not  only  to  pay  the 
debts  of  the  partnership  but  as  security  to  each  partner  for 
the  ultimate  balance  due  to  him  for  his  own  share  of  the 
partnership  effects. 

A  tenant  in  common  has  a  lien  upon  the  share  or  interest 
of  any  co-tenant  for  any  rents  that  may  be  due  from  such 
co-tenant  (Scott  agt.  Guernsey,  48  N.  Y.,  124 ;  S.  C.,  60  Barb., 
180 ;  Hannan  agt.  Osborne,  4  Paige,  343).  The  reason  for 
this  rule  is  not  given  in  the  cases  cited.  The  increase  or  rents 
are  common  property  as  much  as  the  principal  or  the  original 
estate.  When  one,  therefore,  takes  of  the  increase  or  rents 
he  takes  a  part  of  the  common  fund  or  property,  and  it  may 
well  be  said  that  there  is  on  his.  part  an  implied  agreement  to 
have  what  he  has  received  applied  on  his  share,  or  that  on 
division  he  will  bring  it  in,  to  the  end  that  it  may  be  charged 
to  him  on  division,  and  that  a  court  of  equity  works  out  this 
result  through  the  operation  of  an  equitable  lien. 

If  two  persons  jointly  purchase  an  estate  and  pay  unequal 
proportions  of  the  purchase-money  and  take  the  conveyance 
in  their  joint  names  they  are  deemed  to  purchase  as  in  the 
nature  of  partners,  and  to  intend  to  hold  the  estate  in  proper- 
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tion  to  the  sums  which  each  has  advanced  (2  Story's  Equity, 
sec.  1206). 

Coming  down  to  the  present  case  I  don't  think  it  can  be 
said  that  the  plaintiff  on  any  occasion  when  she  joined  with 
her  brother  in  the  transfer  or  conveyance  of  any  of  the  prop- 
erty sold  her  interest  in  the  property  then  conveyed  to  her 
brother.  She  never  treated  him  as  purchaser  of  her  interest, 
or  trusted  to  his  credit  for  her  proportion.  lie  was  her  agent 
in  the  management,  and  it  was  his  duty  either  to  invest  in 
their  joint  names  over  again  or  to  charge  to  his  own  share. 
There  is  no  evidence  of  any  iniention  on  the  part  of  either 
that  she  should  release  her  claim  on  the  whole  for  her  share. 
There  was  not  only  a  community  of  interest  between  the  two 
but  the  relation  of  agency  also  existed,  and,  therefore,  all 
intendments  would  be  in  favor  of  the  plaintiff.  True  the 
plaintiff  assented  to  her  brother  receiving  the  proceeds  of  the 
sales  or  collections,  but  with  the  idea  that  when  the  estate 
was  settled  she  should  receive  her  share  of  the  whole,  at 
the  least,  the  contrary  cannot  be  inferred.  No  release  of  any 
equitable  right  she  might  have  had  should  be  inferred.  A 
vendor's  lien  for  the  purchase-money  is  not  waived  unless 
security  is  taken.  So  the  plaintiff's  lien  in  equity,  if  she  had 
one,  should  not  be  deemed  waived  in  absence  of  proof  show- 
ing any  intention  to  waive  it. 

Take  the  case  of  the  large  judgment,  I  see  nothing  in  the 
way  of  plaintiff  claiming  that  the  entire  consideration  of  that 
judgment  was,  in  fact,  hers,  and  that  as  between  her  and  her 
brother  she  would  be  entitled  to  have  whatever  was  received 
on  it.  This  would  fall  within  the  rule  as  to  purchasers  of 
property  furnishing  the  consideration  in  unequal  proportions. 
Nor  do  I  see  why  the  logic  of  the  rule  giving  a  lien  for  rents 
would  not  apply  and  with  greater  force  to  the  receiving  of  a 
portion  of  the  body  of  the  estate.  If  B.  Huntington  Wright 
has  received  from  the  subject  of  the  tenancy  more  than  the 
plaintiff,  the  excess  should  be  considered  as  brought  in  upon 
and  before  division  and  then  charged  over  to  him  in  extin- 
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guishment  of  so  much  of  his  share  of  the  whole.  The  same 
result  is  worked  out  by  giving  the  plaintiff  an  equitable  lien 
on  the  share  of  her  brother  in  the  balance  as  it  now  exists  for 
her  share  of  what  her  brother  has  received  in  excess  of  her. 

Under  the  circumstances  of  this  case,  I  hold,  she  has  such 
a  lien. 

In  this  view  of  the  case  I  don't  see  how  the  statute  of  lim- 
itations would  apply. 

The  rights  of  the  assignee  of  B.  H.  Wright  are  no  greater 
than  the  rights  of  the  latter  would  be.  The  assignee  takes 
subject  to  all  equities  of  third  persons. 

I  do  not  understand  it  to  be  disputed  but  that  B.  Hunting- 
ton  Wright  has  received  more  than  one-half.  If  so,  very 
likely,  the  state  of  accounts  between  him  and  the  plaintiff 
may  be  agreed  on  and  the  value  of  the  remaining  property 
fixed,  and  his  half  be  formally  transferred  to  her  in  extinguish- 
ment of  so  much  of  the  balance  due  her. 

If  these  things  should  be  agreed  on,  no  further  proceedings 
would  be  necessary  in  order  to  a  final  decree. 

If,  however,  those  things  should  not  be  agreed  on,  then 
there  should  be  a  reference  to  take  and  state  the  account,  also 
to  ascertain  and  report  the  property  undisposed  of,  with  a  full 
description  thereof  and  its  value,  and  the  manner  in  which  it 
should  be  sold  or  disposed  of  and  report  the  evidence  with 
his  findings.  I  see  no  reason  why,  in  this  action,  the  court 
has  not  full  power  to  finally  close  up  and  adjust  the  subject- 
matter  of  the  tenancy  and  the  rights  of  all  therein.  In  case 
of  reference  all  further  questions  will  be  reserved  until  the 
coming  in  of  the  report. 

The  appropriate  findings  or  order  may  be  settled  before  me 
on  two  days'  notice. 

Interlocutory  judgment  was  entered  in  the  action  declaring 
the  rights  of  the  parties  and  appointing  referee  to  state  the 
account,  &c.  Upon  the  coming  in  of  the  referee's  report  the 
same  was  confirmed  and  final  judgment  was  entered  Novem- 
ber 29,  1879. 
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SUPREME  COURT. 

THE  ELECTRO-SILICON  COMPANY  agt.  ASA  G.  TRASK. 
Trade-mark  —  Injunction. 

The  plaintiffs  coined  the  compound  word  "  Electro- Silicon  "  and  applied  it 
to  a  polishing  powder  prepared  by  them  from  an  infusorial  deposit. 
They  put  up  the  powder  in  appropriate  packages  and  acquired  a  large 
sale  therefor. 

The  defendant,  with  a  view  to  imitate  their  preparation,  prepared  a 
powder  to  be  used  for  the  same  purpose  and  put  it  up  in  packages 
similar  to  those  of  the  plaintiff  and  designated  it  "Electric-Silicon"  and 
have  offered  it  for  sale : 

Held,  that  they  should  be  restrained. 

Special  Term,  April,  1880. 
Chase  &  Bestow,  for  plaintiff. 
John  A.  Foster,  for  defendant. 

YAN  VORST,  J.  —  The  plaintiffs  are  the  manufacturers  of  a 
polishing  powder  and  have  introduced  it  into  use  under  the 
name  of  "Electro-Silicon."  It  is  put  up  in  wooden  boxes, 
circular  in  form,  the  top  and  sides  of  which  are  covered  with 
yellow-colored  paper.  On  the  paper  covering,  near  the  top, 
the  plaintiffs  have  caused  to  be  printed  the  name  which  they 
have  given  to  their  powder,  "  Electro-Silicon ; "  below  which 
are  words  generally  descriptive  of  their  preparation  and  des- 
ignating the  uses  to  which  it  may  be  applied,  to  which  is 
added  its  corporate  name  as  proprietor  and  their  place  of  busi- 
ness. On  the  sides  are  printed  directions  for  its  use,  as,  also, 
a  more  detailed  account  of  the  article  itself. 

This  preparation  is  used  for  polishing  gold  and  silver-plated 
ware  and  other  substances  where  luster  is  required. 

Plaintiff  and  its  predecessors,  through  whom  it  claims  title, 
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first  introduced  this  article  into  use,  under  the  name  first 
applied  by  them,  "  Electro-Silicon." 

The  combination  of  these  words  is  wholly  arbitrary  and  was 
coined  for  the  purpose. 

While  the  simple  word  "  Silicon  "  is  measurably  descriptive 
of  the  article  it  is  not  so  technically.  "  Electro,"  as  a  descrip- 
tive word,  has  no  relation  to  the  substance.  It,  perhaps, 
suggests  the  rapidity  of  movement  with  which  the  polish  is 
applied. 

"  Silicon  "  is  one  o*f  the  elements  and  enters  into  many  sub- 
stances. The  substance  used  by  the  plaintiff  is  an  "  infusorial 
deposit "  consisting  of  silicon  and  oxygen,  and  may  be  techni- 
cally denominated  "silica"  or  "silicic  acid."  It  contains, 
however,  according  to  an  analysis  in  evidence,  nearly  one 
hundred  per  cent  of  silicon. 

The  plaintiff  has  made  the  effort  and  has  produced  and 
introduced  into  the  market  at  considerable  expense  a  use- 
ful article  which  is  familiarly  known  and  much  dealt  in.  It 
is  known  to  dealers  under  its  name,  "Electro-Silicon." 

Six  or  seven  years  ago  the  defendant,  who  was  then  in  the 
shoe  business,  became  interested  with  one  Hyatt  in  putting 
up  and  selling  an  article  of  polishing  powder  called  "  Hyatt's 
Polishing  Powder."  But  the  business  proving  unsuccessful, 
and  the  defendant  having  sustained  some  loss,  he  gave  it  up, 
but  kept  in  his  possession  some  of  the  old  boxes  and  labels 
which  he  had  used  in  connection  with  the  article. 

About  two  years  ago  he  resumed  the  business,  with  his 
former  boxes  and  labels,  and  sent  out  a  canvasser  to  dispose  of 
it.  After  making  some  sales,  his  canvasser  said  to  him  "  I 
have  some  calls  for  Electro-Silicon ;  I  think  I  must  have  some 
of  that." 

The  defendant  then  procured  a  substance  from  which  he 
made  a  powder  similar  in  appearance  to  that  of  the  plaintiffs, 
and  putting  it  in  boxes  covered  with  yellow  paper,  with 
printing  thereon  arranged  much  like  that  of  the  plaintiff's 
boxes,  introduced  it  for  sale  under  the  name  of  "  Electric- 
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Silicon,"  printed  upon  the  cover  of  the  box,  in  a  circular 
form,  similar  to  that  of  plaintiff's  arrangement.  The  gen- 
eral appearance  of  the  boxes  is  much  the  same,  and  the  one, 
to  an  unwary  purchaser,  might  readily  be  mistaken  for  the 
other. 

The  witness  "Waterhouse,  who  testified  upon  the  trial,  says, 
in  substance,  that  he  called  at  the  place  where  the  defendant 
manufactured  his  article  and  saw  him  personally,  and  asked 
for  "  Electro-Silicon,"  and  was  handed,  or  referred  to,  the 
"  Electric,"  and,  in  the  course  of  a  conversation  which  fol- 
lowed, in  regard  to  the  difference  between  the  two  prepara- 
tions, the  defendant,  by  way  of  assigning  reasons  for  putting 
up  "Electric-Silicon,"  said  "he  had  an  article  called  'Hyatt's 
Polishing  Powder '  and  his  customers  complained  that  it  did 
not  sell  very  well ;  it  was  not  met  favorably  by  the  public, 
and  some  one  had  suggested  the  idea  if  he  would  get  up  some- 
thing looking  like  '  Electro '  he  could  sell  it,  and  he  got  this 
up  which  is  called  '  Electric-Silicon '  and  that  it  would  sell 
readily  for  the  '  Electro-Silicon.' ': 

The  defendant  made  a  similar  statement  to  the  witness 
Bestow. 

Under  the  evidence  the  defendant's  article  is  inferior  in 
quality  to  the  plaintiff's  and  contains  less  than  one  per  cent 
of  "silicon."  Such  was  the  result  of  the  analysis  of  Mr. 
Haberstro,  an  analytical  chemist,  who  stated  further  that 
the  defendant's  preparation  consisted  principally  of  sulphate 
of  lime. 

From  the  above  statement  it  seems  reasonably  clear  that  the 
defendant's  preparation  was  designed  to  be  an  imitation  of 
the  plaintiffs,  and  to  be  sold,  although  an  inferior  article,  for 
it.  Such  practices  equity  cannot  sanction. 

The  form  of  the  boxes,  the  color  of  the  paper,  the  arrange- 
ment of  the  printed  matter,  the  name  "  Electric-Silicon,"  are 
all  suggestive  of  a  design  to  fraudulently  imitate  the  plaintiff's 
trade  and  business  and  to  reap  gain  thereby ;  and  that  such 
was  his  motive  is  shown  by  the  defendant's  own  statements. 
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The  case  is  clearly  within  the  principles  announced  by 
LAWRENCE,  J.,  in  Enoch  Morgan's  Sons  dk  Co.  agt.  Schnach- 
ofer  (5  Abbott's  N.  C.,  265),  and  Brown  agt.  Mercer  (37 
N.  T.  Superior  Ct.  R.,  265). 

There  should  be  judgment  for  the  plaintiff  enjoining  the 
defendant,  with  costs. 


COURT  OF  APPEALS. 
In  re  NEBENZAHL  and  MAKKS. 

The  right  to  two  civil  arrests  for  the  same  cause  under  the  Code  and  under  tha 
Stilwell  act  —  Non-appealability  of  order  vacating  arrest. 

The  court  of  appeals  have  no  jurisdiction  to  review  an  order  vacating  au 
order  of  arrest  or  commitment  where  it  appears  from  the  order  that 
the  same  was  made  "  upon  due  consideration  of  the  proofs  in  the  mat- 
ter and  the  affidavits  upon  which  the  warrant  was  granted." 

The  court  of  appeals  will  not  look  into  the  opinions  to  find  matter  there 
differing  from  that  in  the  order,  unless  the  language  of  the  order  is 
ambiguous  and  needs  aid  for  an  understanding  upon  which  it  went 
(See  8.  C.,  57  How.,  328). 

May,  1880. 

IN  this  case  the  defendants  were  arrested,  under  the  pro- 
visions of  the  Code,  for  fraud  in  contracting  the  debt  for 
which  suit  was  brought,  and  after  judgment  they  were  again 
arrested  under  the  act  to  abolish  imprisonment  for  debt,  upon 
the  same  grounds. 

Judge  LAWRENCE  discharged  them,  for  the  reason  that  the 
latter  arrest  was  unlawful,  the  defendants  not  being  liable  to 
be  taken  in  custody  twice  for  the  same  cause.  The  general 
term  affirmed  this  decision,  and  the  court -of  appeals  has 
handed  down  the  following  opinion : 

Thomas  M.  North,  for  plaintiff. 
A.  Blumenstiel,  for  defendant. 
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PER  CURIAM  —  It  appears  from  the  order  made  by  the 
learned  justice  discharging  the  defendants  from  arrest,  that 
it  was  made  "  upon  due  consideration  of  the  proofs  in  the 
matter  and  the  affidavits  on  which  the  warrant  was  granted." 
It  appears  from  the  order  of  affirmance  made  at  general  term, 
that  no  ground  is  stated  in  it  on  which  it  went.  We  may  not 
say  from  the  orders  that  they  were  not  made  upon  the  merits, 
and  the  proofs  in  the  case  had  failed  to  satisfy  the  learned 
courts  below  that  a  case  was  made  out  for  the  commitment 
nisi,  &c.,  of  the  defendants.  When  that  is  the  case,  we  may 
not,  when  an  order  of  arrest  or  commitment  has  been  denied, 
review  the  order.  We  have  no  jurisdiction  to  do  so,  and 
must  dismiss  the  appeal.  It  is  true  that  the  opinions  delivered 
by  the  learned  justices  do  not  so  state ;  but  it  is  the  law  that 
we  may  not  look  into  the  opinions  to  find  matter  there  differ- 
ing from  that  in  the  order,  unless  the  language  of  the  order 
is  ambiguous  and  needs  aid  for  an  understanding  upon  which 
it  went  (Fischer  agt.  Gould,  MS.,  June,  1880).  Before 
arriving  at  this  conclusion  we  had  somewhat  the  case  upon 
the  merits,  and  were  of  the  strongest  impression  that  there 
was  no  error  in  the  action  of  the  learned  justice  who  gave  the 
order,  nor  in  the  order  of  affirmance  of  the  general  term  ; 
but  not  having  jurisdiction  to  review  the  case,  we  form  no 
settled  conclusion.  The  appeal  should  be  dismissed. 
VOL.  LIX  25 
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Douglas  agt.  Haberstro. 


SUPKEME  COURT. 

x 

ALICE  DOUGLAS,  appellant,   agt.  JOSEPH  L.   HABERSTRO,  as 
sheriff,  &c.,  respondent. 

Sheriff  liable  as  bail,  when  sureties  fail  to  justify  —  how  exonerated  —  Special 
term,  power  to  grant  further  time,  after  answer,  to  make  surrender  —  what 
must  be  shown  to  entitle  sheriff  to  such  relief —  Code  of  Civil  Procedure, 
section  601. 

By  the  failure  of  the  original  sureties  to  justify,  the  defendant,  as  sheriff, 
became  liable  as  bail,  and  as  such  had  the  right  to  be  exonerated  on 
surrendering  the  defendant  to  the  jail  before  the  expiration  of  the  time 
to  answer  in  the  action  against  himself. 

The  special  term  has  power  to  grant  him  such  further  time,  after  answer,  as 
it  deems  just,  to  make  such  surrender.  But  to  entitle  the  sheriff  to 
such  relief,  after  the  time  for  answering  has  expired,  it  is  incumbent  on 
him  to  show  a  substantial  and  sufficient  excuse  for  permitting  the 
defendant  in  the  execution  to  be  at  large. 

What  is  not  a  substantial  and  sufficient  excuse  considered. 

APPEAL  from  an  order  of  the  Erie  special  term  exonerating 
the  defendant  as  bail  in  an  action  brought  by  the  plaintiff 
herein  against  one  William  T.  Warren,  and  discontinuing  the 
present  action. 

The  action  against  Warren  was  for  the  conversion  of 
moneys  collected  by  him  in  a  fiduciary  capacity.  The  plain- 
tiff caused  him  to  be  arrested  by  the  sheriff,  who  took  from 
him  bail,  and  they  were  excepted  to  and  failed  to  justify. 
The  plaintiff  recovered  judgment  against  Warren  and  issued 
an  execution  against  his  property,  which  being  returned  unsat- 
isfied, she  issued  a  body  execution,  which  the  sheriff,  the 
defendant,  Haberstro,  returned  "  not  found."  That  return 
was  made  on  the  3d  of  April,  1879.  The  present  action  was 
commenced  against  Haberstro  on  the  tenth  of  April.  On  the 
fifteenth  of  April,  Haberstro  again  took  Warren  into  custody 
and  held  him  until  the  twenty-third  of  April,  when  he  released 
him  upon  his  giving  an  undertaking  conditioned  that  he  would 


NEW  YORK  PRACTICE  REPORTS.  195 

Douglas  agt  Haberstro. 

at  all  times  render  himself  amenable  to  the  process  of  the 
court  during  the  pendency  of  the  action  against  him,  and  to 
such  as  might  be  issued  to  enforce  the  judgment  therein.  On 
the  twenty-eighth  of  April,  Haberstro,  and  the  bail  who  had 
failed  to  justify,  seized  "Warren  and  turned  him  over  to  the 
custody  of  one  of  the  coroners  of  Erie  county,  and  thereupon 
obtained  an  order,  made  by  the  special  term  of  this  court, 
exonerating  them  as  bail,  which  order  was  reversed  by  the 
general  term  in  October,  1879  (58  H<nv.,  264).  On  being  sur- 
rendered to  the  coroner,  Warren  gave  him  an  undertaking,  and 
was  permitted  to  go  at  large.  On  the  twenty-seventh  of  Octo- 
ber, Haberstro,  not  having  answered,  plaintiff  entered  judg- 
ment against  him  by  default.  On  the  fifteenth  of  November, 
Haberstro  obtained  a  special  term  order  giving  him  leave  to 
answer,  upon  an  affidavit  in  which  he  swore  to  merits  and 
excused  his  default  in  not  answering.  He  noticed  the  cause  for 
trial  at  the  February  circuit,  1880.  It  went  upon  the  day 
calendar,  and  was  placed  as  a  preferred  cause,  and  while  it  was 
in  that  position  he  again  arrested  Warren,  and  on  the  twenty- 
fifth  of  February  moved  and  obtained  the  order  from  which 
this  appeal  is  taken. 

John  Campbell  Hubbell,  for  appellant. 
Osgoodby,  Titus  &  Moot,  for  respondent. 

SMITH,  J.  —  By  the  failure  of  the  original  sureties  to  justify, 
the  defendant  became  liable  as  bail,  and  as  such  had  the  right 
to  be  exonerated  on  surrendering  Warren  to  the  jail  before 
the  expiration  of  the  time  to  answer  in  the  action  against  him- 
self. And  the  special  term  had  power  to  grant  him  such 
further  time,  after  answer,  as  it  deemed  just,  to  make  such 
surrender  (Code  of  Civil  Procedure,  sec.  601).  But  to  entitle 
the  sheriff  to  such  relief,  after  the  time  for  answering  had 
expired,  it  was  incumbent  on  him  to  show  a  substantial  and 
sufficient  excuse  for  permitting  the  defendant  in  the  execution 
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to  be  at  large.  That,  we  think,  he  failed  to  do.  The  time  to 
answer  expired  on  the  30th  of  April,  1879,  and  the  applica- 
tion to  be  exonerated  on  surrendering  the  defendant,  was  not 
made  until  nearly  ten  months  thereafter,  If  it  is  to  be 
assumed  that  the  order  of  the  special  term  exonerating  him 
was  a  sufficient  excuse  so  long  as  it  was  in  force,  it  avails  him 
nothing  after  it  was  reversed.  From  the  last  of  October  to 
the  latter  part  of  February  he  was  without  any  excuse  what- 
ever, so  far  as  the  papers  show.  True,  he  alleged,  in  vague 
and  general  terms,  that  he  was  unable  to  find  Warren  after 
diligent  inquiry,  but  he  did  not  state  specific  facts.  He  did 
not  disclose  the  nature  of  his  inquiries,  of  whom  made,  or 
what  information  he  received  in  reply  to  them.  On  the  other 
hand,  the  opposing  affidavits  state  positively  that  Mrith  the 
exception  of  four  weeks,  Warren  was  openly  in  the  city  of 
Buffalo  from  October  to  February,  and  that  during  that  period 
he  saw  and  conversed  with  the  sheriff,  his  deputy,  or  attorney 
on  several  occasions.  The  course  of  practice  pursued  by  the 
defendant  in  the  action  against  him  indicates  very  clearly  that 
he  had  no  intention  of  rearresting  Warren  until  the  suit 
against  the  sheriff  was  about  to  be  forced  to  trial. 

Although  the  question  involved  in  the  defendant's  motion 
is  one  of  discretion  to  a  great  extent,  yet  it  is  our  duty  to 
review  the  evidence.  We  have  done  so,  and  are  satisfied  that 
the  defendant  is  without  excuse. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements. 

TALCOTT,  F.  J.,  and  HAKDIN,  J.,  concurred.     So  ordered. 
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SUPREME  COURT. 

CATHERINE  C.  MURPHY,  administratrix,  &c.,  agt.  THE  BOSTON 
AND  ALBANY  RAILROAD  COMPANY. 

Negligence  —  Master  and  servant  —  Extending  the  application  of  the  rule  in     Nv . 
relation  to  co-servants. 

Employers  who  construct  or  repair  machines  are  not  liable  to  their      iv 
employes  who  are  engaged  in  the  construction  or  repair  of  a  machine      P* 
upon  which  they  are  ordered  to  make  certain  repairs,  provided  some 
other  workman  in  the  same  shop  has  so  carelessly  done  his  prior  part 
of  the  work  of  repair  as  to  leave  the  machine  unfit  to  have  any  addi 
tional  work  done  upon  it,  and  in  consequence  thereof  the  employe  who 
undertakes  to  do  the  last  work  is  injured. 

The  general  rule  undoubtedly  is  that  an  employer  who  furnishes  the 
machine  for  his  servant  to  work  with  is  bound  to  provide  one  safe  for 
that  purpose,  but  when  a  machine  which  is  safe  has  been  furnished 
the  men  who  operate  ordinarily  take  upon  themselves  the  risk  of  their 
fellow-workman's  carelessness. 

When  an  accident  occurs,  not  in  the  operation  but  in  the  construction  or 
repair  of  a  machine  for  operation,  in  the  doing  of  which  the  party,  a 
servant,  is  injured,  such  accident  being  caused  by  the  negligence  of 
another  servant  who  had  done  a  previous  and  different  part  of  such 
work  of  construction  or  repair,  the  master  is  not  then  liable  in  damages 
for  the  injury. 

Albany  Circuit,  May,  1880. 

AT  the  close  of  plaintiff's  case  a  motion  was  made  on  the 
part  of  defendants  for  a  nonsuit  substantially  as  follows : 

The  plaintiff's  intestate,  a  machinist  employed  in  the 
machine  shop  of  the  defendant  at  East  Albany,  was  killed  by 
the  explosion  of  a  boiler  of  a  locomotive  engine  belonging 
to  the  defendant  while  engaged  in  assisting  to  set  the  "  pop- 
valve"  of  the  same  in  the  said  shop  on  the  6th  day  of 
August,  1879. 

Seventeen  months,  and  again  in  December  and  January, 
before  the  accident  the  engine  had  been  overhauled  and 
repaired  in  the  defendant's  shop  and  reported  finished.  The 
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tests  applied  in  overhauling  her  were  personal  inspection  and 
the  hammer  tests. 

About  two  weeks  before  the  explosion  the  engine  was 
again  taken  to  the  said  shop  for  repairs  of  defects  which  had 
been  reported  by  the  engineer  who  had  been  running  it  on 
the  road.  The  rules  and  regulations  of  the  company  required 
ah1  its  workmen  to  be  constantly  on  the  watch  to  ascertain  the 
need  of  repairs ;  and  those  of  the  shop  commanded  that  the 
mechanics  in  the  shop,  to  whom  the  master  mechanic  thereof 
or  the  foreman  committed  the  duty  of  making  the  necessary 
repairs  of  an  engine,  should  repair  the  defects  reported  by  the 
engineer  and  carefully  examine  the  engine  to  discover  if  any 
other  defects  existed  in  the  same,  and  if  there  were  any  of  an 
ordinary  character  to  repair  them  at  once,  but  if  the  same 
required  any  of  considerable  magnitude  to  report  the  same  to 
the  master  mechanic  or  foreman  for  further  instructions ;  that 
it  was  impracticable  for  the  master  mechanic  or  foreman  to 
make  personal  examination  of  ah1  the  engines  which  came  into 
the  shop  for  repairs,  and  that  duty  was  committed  to  the 
subordinates  who  were  competent  and  experienced. 

The  evidence  showed  that  the  mechanics  who  had  charge 
of  the  repairs  to  the  boiler  of  said  engine  reported  to  the  said 
foreman  that  the  necessary  repairs  to  it  had  been  made  and 
that  the  boiler  was  all  right,  and  the  mechanics  who  had 
charge  of  the  repairs  to  the  machinery  of  said  engine  reported 
to  said  foreman  -that  the  necessary  repairs  to  it  had  been  made 
and  it  was  all  right,  and  that  the  said  boilermakers  and 
machinists  worked  upon  the  engine  at  the  same  time  and  hi 
the  same  place  in  said  shop ;  that  after  said  reports  had  been 
made  under  directions  of  the  said  foreman  the  engine  was 
fired  and  steam  was  made  in  the  boiler  by  two  workmen  in 
said  shop  for  the  purpose  of  making  the  same  feady  to  set  the 
"  pop-valve,"  which  was  necessary  in  order  to  complete  the 
repairs  to  the  said  engine  before  it  was  turned  out  of  the  shop 
for  service ;  that  after  said  workmen  had  reported  the  said 
engine  ready  with  steam  the  said  foreman  directed  Smith,  one 
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of  the  machinists  who  had  been  at  work  repairing  said  engine, 
to  set  the  "  pop-valve,"  and  Murphy,  the  plaintiff's  intestate, 
another  machinist  in  said  shop,  to  assist  him  in  watching  the 
fire  and  reporting  to  the  said  Smith  the  pressure  of  steam  in 
the  boiler  as  indicated  by  the  gauge;  that  the  "pop- valve" 
was  to  be  set  at  a  pressure  of  steam  of  133  pounds  to  the 
square  inch,  which  was  the  same  pressure  which  the  engine 
was  carrying  when  it  came  into  the  shop ;  that  the  only  way 
to  set  the  "  pop-valve  "  was  by  following  the  index  of  steam 
as  noted  by  the  gauge,  and  that  the  first  and  necessary  duty 
in  setting  the  same  was  to  test  the  gauge  by  a  test  provided 
for  that  purpose  so  as  to  ascertain  if  it  was  right,  and  examine 
the  pipe  which  communicated  steam  to  it  from  the  boiler  to 
ascertain  if  it  was  unobstructed. 

The  neglect,  if  any,  in  the  case  as  shown  by  the  plaintiff's 
testimony  was  that  of  the  mechanics  (of  whom  plaintiff's 
intestate  was  one)  to  whom  the  doing  of  the  repairs  and  test- 
ing the  gauge,  and  cleaning  the  pipe  leading  from  the  boiler 
to  it,  was  committed,  in  omitting  the  duty  of  thorough  inspec- 
tion and  examination ;  that  said  mechanics  worked  together 
in  the  same  shop,  in  the  same  circle  of  employment  and  for 
the  same  and  a  common  purpose,  which  was  to  put  the  engine, 
which  had  come  into  the  shop  reported  defective,  in  perfect 
repair. 

The  engine  was  examined  after  the  explosion,  and  it  was 
found  that  a  number  of  stay-bolts  in  the  right  leg  of  the  boiler 
were  broken  by  rust,  and  the  outer  sheet  of  the  boiler,  through 
which  the  stay-bolts  passed,  was  eaten  away  about  eighteen 
inches  in  length  by  rust  to  the  extent  of  about  one-half  of  its 
original  thickness  at  the  mud  ring  of  said  boiler.  It  was  also 
found  that  the  pipe,  communicating  steam  to  the  gauge,  which 
should  show  the  amount  of  steam  in  the  boiler,  by  means  of 
which  the  "  pop-valve  "  could  only  be  set,  was  nearly  stopped 
by  incrustated  matter  so  that  it  could  not  indicate  the  true 
state  of  the  pressure  of  steam  in  the  boiler  at  any  given 
moment. 
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A.  J.  Parker,  A.  J.  Parker,  Jr.,  and  E.  Countryman,  for 
plaintiff. 

Hamilton  and  Frederick  Harris,  for  defendant. 
MOTION  by  defendant  for  a  nonsuit. 

WESTBKOOK,  J.  —  I  have,  during  the  interval  which  the 
adjournment  of  the  court  last  evening  has  given  me,  consid- 
ered the  points  which  this  motion  for  a  nonsuit  presents,  and 
having  reached  a  conclusion,  I  will  state  it  and  very  briefly 
give  the  reasons  which  lead  me  to  it.  One,  and  T  think  the 
main,  question  which  the  motion  involves  is :  Are  employers 
who  construct  or  repair  machines  liable  to  their  employes  who 
are  engaged  in  the  construction  or  repair  of  a  machine  upon 
which  they  are  ordered  to  make  certain  repairs,  provided 
some  other  workman  in  the  same  shop  has  so  carelessly  done 
his  prior  part  of  the  work  of  repair  as  to  leave  the  machine 
unfit  to  have  any  additional  work  done  upon  it,  and  in  conse- 
quence thereof  the  employe  who  undertakes  to  do  the  last 
work  is  injured  ?  The  general  rule  undoubtedly  is  that  an 
employer  who  furnishes  the  machine  for  his  servant  to  work 
with  is  bound  to  provide  one  safe  for  that  purpose,  but  when 
a  machine  which  is  safe  has  been  furnished  the  men  who 
operate  it  ordinarily  take  upon  themselves  the  risk  of  their 
fellow-workman's  carelessness.  When,  however,  an  accident 
occurs,  not  in  the  operation  but  in  the  construction  or  repair 
of  a  machine  for  operation,  in  the  doing  of  which  the  party, 
a  servant,  is  injured,  such  accident  being  caused  by  the  neg- 
ligence of  another  servant  who  had  done  a  previous  and 
different  part  of  such  work  of  construction  or  repair,  is  the 
master  then  liable  in  damages  for  the  injury '( 

If  it  be  admitted  that  men  who  work  for  a  common  object 
and  a  common  employer  take  upon  themselves  the  risk  of  the 
carelessness  of  their  fellows,  as  illustrated  by  the  case  of 
the  engineer  and  fireman  of  a  locomotive,  in  running  which 
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each  performs  a  different  duty,  then  why  is  not  the  same  rule 
applicable  to  men  who  work  for  one  object  for  a  common 
employer,  the  employment  being  the  repair  or  construction  of 
a  locomotive,  in  doing  which  different  men  must  perform  dis- 
tinct and  separate  work  ? 

None  of  the  cases  cited  touch  this  exact  question,  and  that 
must,  therefore,  be  solved  amid  the  hurry  of  the  circuit 
(which  allows  no  time  to  search  for  precedents)  by  the  appli- 
cation of  general  rules. 

In  Wood  on  the  Law  of  Master  and  Servant  (sec.  435)  it  is 
said  :  "  It  is  subjection  to  the  same  general  control,  coupled 
with  an  engagement  in  the  same  common  pursuit,  that  affords 
the  test."  In  the  construction  or  repair  of  a  locomotive  all 
workmen  engaged  for  that  purpose  are,  as  it  seems  to  me, 
within  this  rule  though  the  labor  of  each  may  be  different. 
In  the  progress  of  construction  or  repair  different  workmen 
have  different  work  to  do  upon  the  same  machine,  but  as  they 
are  all  thus  occupied  for  one  object  and  for  a  common 
employer  each  engaged  thereupon  must,  therefore,  assume 
the  risk  of  the  carelessness  of  the  other.  In  the  case  before 
us  the  locomotive  Sacramento  was  sent  to  the  repair  shop 
of  the  defendant  to  be  put  in  order.  No  one  man  was  to 
do  the  whole  work,  nor  did  anyone  employed  upon  it  sup- 
pose it  to  be  in  a  safe  condition,  for  if  it  had  been  all  knew 
it  would  not  be  in  the  shop  for  repair.  The  boilermaker 
was  to  repair  and  examine  the  boiler,  machinists  were  to 
make  good  and  adjust  the  machinery,  and  the  work  of  set- 
ting the  safety-valve  at  a  point  where  it  would  hold  133 
pounds  of  steam  to  the  square  inch,  and  no  more,  was  a  part 
of  the  necessary  work  of  repair.  All  the  men  thus  employed 
were  workmen  in  the  same  shop,  and  their  business  was  to  fit 
locomotives  for  use.  The  deceased,  a  skilled  machinist,  by 
the  order  of  the  superintendent  or  foreman  of  the  repair  shop, 
was  assisting  one  Smith,  also  a  machinist,  to  set  the  safety- 
valve  when  the  explosion  took  place. 

Construing  the  evidence  most  favorably  for  the  plaintiff 
VOL.  LIX  26 
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(it  must  be  so  construed  for  the  purposes  of  this  motion)  it 
will  be  assumed  that  the  boilermaker  had  not  thoroughly 
done  his  work,  that  the  boiler  was  insecure  by  reason  of 
broken  stay-bolts  and  the  channeling  of  the  plates  of  the 
boiler  near  the  mud-ring.  Assuming  all  this  to  be  true, 
whose  negligence  was  it  ? 

It  was  the  duty  of  the  boilermaker,  and  that  duty  is  proven 
by  the  foreman  of  the  shop,  to  put  the  boiler  in  repair,  and 
he  had  pronounced  it,  when  it  left  his  hands,  safe  for  use. 
He  had  not,  however,  performed  his  duty,  as  must  be  assumed 
for  the  purposes  of  this  motion,  and  for  his  negligence  the 
defendant,  in  my  judgment,  is  not  responsible.  There  is  no 
pretense  that  he  was  an  incompetent  man,  and  his  orders 
were  to  repair  the  boiler  and  make  it  safe.  He  was  a  work- 
man in  the  same  shop  with  the  deceased,  employed  with  him 
for  the  same  general  purpose,  to  wit,  the  placing  in  order  of 
a  locomotive  for  use.  The  different  kinds  of  labor  done  to 
produce  the  result  did  not  make  them  workmen  for  a  dif- 
ferent department  of  service  any  more  than  the  different 
occupation  of  engineer  and  fireman  upon  a  locomotive  to  run 
her  make  them  servants  in  different  departments  and  the  com- 
pany liable  for  the  negligent  act  of  either  which  occasions 
injury  to  the  other. 

It  was  argued  by  the  learned  counsel  for  the  plaintiff  that 
when  a  workman  receives  orders  from  his  superior  to  do  work 
with  a  machine,  that  the  employer  guarantees  the  fitness  of 
the  machine  to  do  the  work  ordered,  and  that  there  is  no  good 
reason  why  the  same  rule  should  not  apply  to  the  case  of  a  work- 
man ordered  to  make  repairs  upon  it.  The  argument  is  falla- 
cious, for  in  its  premise  it  overstates  the  rule  as  to  the  liability 
of  the  master.  It  is  true  that  the  master  is  bound  to  furnish  a 
machine  fit  to  do  work  with,  but  it  is  not  time  that  when  an  order 
is  given  to  operate  the  machine  that  he  is  responsible  for  an  act 
of  carelessness  of  a  co-servant,  which  has  rendered  the  machine 
unfit  for  the  service  intended.  Take  the  case,  for  instance,  of 
a  locomotive  which  a  fireman  and  engineer  are  given  to  oper- 
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ate.  The  conductor  of  a  train,  winch  is  to  be  hauled  by  the 
engine,  gives  orders  for  the  start.  When,  however,  such  order 
is  given,  through  some  act  of  carelessness  of  one  of  the  per- 
sons (the  engineer  or  fireman)  in  charge  of  the  locomotive,  it 
has  been  either  rendered  or  left  in  a  condition  unsafe  to  do 
the  wrork  ordered,  and  the  other  not  in  fault  in  obeying  the 
order  to  start  is  injured,  is  the  master  whose  servants  they  all 
were,  to  respond  in  damages  for  such  injury?  Manifestly 
not,  for  the  employe  who  gave  the  order  had  no  right  to 
assume  that  either  the  engineer  or  fireman  had  been  negligent, 
and  if  he  had  been,  it  was  the  precise  risk  that  the  party 
injured  assumed,  for  all  were  within  the  same  circle  or  sphere, 
of  employment.  What  is  true  in  the  supposed  case  is  equally 
true  in  the  one  on  trial.  The  boilermaker,  the  foreman  of 
the  shop,  the  deceased  and  Smith,  who  together  were  adjust- 
ing and  setting  the  safety-valve,  were  all  engaged  in  the  same 
character  of  work,  to  wit :  preparing  the  engine  for  service. 
The  foreman  of  the  shop  when  he  directed  the  setting  of  the 
valve,  had  a  right  to  assume  the  fidelity  and  thoroughness  of 
the  boilermaker's  work,  just  as  much  right  so  to  assume  as 
the  conductor  in  starting  the  train  had  a  right  to  suppose  that 
neither  fireman  or  engineer  had  made  or  left  the  engine  unsafe 
to  obey  his  order.  And  in  neither  is  the  master  at  fault,  for 
it  is  simply  impossible  for  him  to  test  every  man's  work,  and 
to  know  that  every  servant  has  done  his  duty.  The  law  goes 
far  enough,  when  it  holds  the  master  responsible  for  negli- 
gence committed  in  a  department  of  service  different  or  sep- 
arate from  that  in  which  the  injury  occurs,  and  the  servant 
must  himself  assume  the  risk  of  the  negligence  of  his  fellows 
in  the  same  department.  To  hold  otherwise  would  be  the 
obliteration  of  all  risk  by  the  servant  for  the  carelessness  of 
his  fellows,  and  the  assumption  by  the  master  of  liabilities 
hitherto,  at  least,  unknown  to  the  law,  and  \vhich  would 
impose  upon  him  duties  impossible  to  perform. 

The  case  of  Besel  agt.  The  New  York  Central  and  Hudson 
J^iver  Railroad  Company  (70  N.  Y.,  171)  is  nearly,  though 
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not  precisely,  analogous.  The  plaintiff's  intestate  was  at  work 
in  the  yard  of  the  defendant  under  a  car  standing  upon  the 
repair  track  repairing  it.  While  thus  engaged  other  cars  were 
being  drawn  away  by  the  engine  when  a  coupling-pin  broke 
and  the  disconnected  cars  ran  back  upon  the  down  grade, 
striking  the  car  upon  which  the  party  was  at  work  and  killing 
him.  It  was  held  the  yard-master  and  head  brakeman  were, 
with  the  deceased,  co-employes  of  the  defendant,  and  for  their 
negligence  the  defendant  was  not  responsible. 

This  decision  was  placed  upon  the  ground,  and  I  quote  from 
the  opinion  of  judge  MILLER  :  "  that  the  men  were  engaged 
in  the  same  common  work  for  the  same  common  purpose,  and 
the  acts  of  no  one  of  them  could  render  the  defendant  liable 
for  the  injury  to  another."  If  the  principle  just  enunciated 
was  applicable  to  that  cause,  it  must  be  to  the  one  on  trial. 
The  man  killed  in  the  case  referred  to  was  a  mechanic ;  the 
men  who  were  careless  were  those  who  moved  the  cars  to 
be  repaired.  Their  work  was  different,  but  it  was  all  aimed 
at  one  result  —  the  repair  of  machinery.  In  the  present  case 
the  work  of  the  boilermaker  and  machinist  was  different,  but 
they  also  worked  for  one  object,  the  repair  of  a  locomotive, 
and  being  thus  engaged,  the  rule  of  liability  of  the  employers 
must  be  the  same. 

I  have  not  overlooked  the  point  that  Smith,  who  was 
engaged  with  the  deceased  in  setting  the  safety-valve,  may 
also  have  been  careless  in  not  seeing  that  the  pipe  leading  to 
the  steam  indicator  was  unobstructed,  and  that  Smith's  care- 
lessness, if  he  was  careless,  was  that  of  a  co-employe.  This 
view,  however,  involves  a  question  of  fact— whether  the 
steam  was  put  up  higher  than  133  pounds  to  the  square  inch  ? 
and,  therefore,  the  decision  nonsuiting  the  plaintiff  is  not 
placed  upon  that  ground,  but  upon  that  "which  we  have 
considered. 

At  first  I  thought  that  I  would,  for  the  purposes  of  this 
trial,  hold  that  the  defendant  was  liable  if  the  locomotive 
boiler  was  not  in  a  condition  to  bear  the  strain  of  the  steam 
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pressure — 133  pounds  to  the  square  inch  —  which  the 
deceased  and  Smith  were  directed  to  put  upon  it  in  setting 
the  safety-valve ,  and  if  the  jury  found  against  the  defendant 
upon  such  an  instruction,  grant  a  new  trial,  if,  upon  further 
consideration,  my  present  views  of  the  law  remained  unchanged. 
Reflection,  however,  satisfied  me  that  this  course  would  be 
unjust  to  the  plaintiff,  because  the  court  above  while  differing 
from  me  upon  the  ground  upon  which  the  new  trial  was 
granted,  might  still  affirm  the  order  for  some  other  reason 
and  the  case  might  come  back  again  for  trial  without  the  point 
which  has  been  discussed,  settled  beyond  review. 

The  plaintiff  is  entitled  to  a  ruling  which  will  enable  her 
to  present  distinctly  the  question  which  is  now  decided,  and 
if  necessary  present  the  same  to  the  court  of  last  resort 
unembarrassed  by  any  other  difficulty.  The  nonsuit  is,  there- 
fore, granted  for  the  sole  and  only  reason  that,  the  defendant 
is  not,  as  I  think,  responsible  to  the  plaintiff  for  the  acts  of 
other  servants  in  the  same  department  with  him,  who  either 
failed  to  put  the  boiler  in  a  condition  of  repair  sufficient  to 
sustain  the  pressure  of  steam  which  the  deceased,  intestate, 
was  ordered  to  apply,  or  omitted  in  the  act  of  repair,  includ- 
ing that  of  the  setting  of  the  valve,  anything  which  should 
have  been  done  to  render  the  work  upon  which  the  deceased 
was  engaged  at  the  time  of  the  accident  as  safe  as  the  nature 
of  the  service  would  permit. 
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SUPREME  COURT. 
HUGH  BKOTHERTON  agt.  JOHN  DOWNEY. 

Answer  —  denial  of  allegation  in  complaint,  how  may  be  made  —  Code  of 
Civil  Procedure,  sections  524,  526. 

Denial  of  allegations  in  the  complaint  may  be  made  upon  information  and 
belief. 

A  party  has  no  right  to  interpose  an  unqualified  denial  in  a  verification 
unless  it  be  founded  upon  personal  knowledge,  and  where  he  has  not 
personal  knowledge,  but  has  knowledge  or  information  sufficient  to  form 
a  belief,  he  is  not  only  permitted  but  bound,  at  his  peril,  to  deny  upon 
information  and  belief. 

First  Department,  General  Term,  June  1880. 

THIS  is  an  appeal  from  that  part  of  an  order  made  at  a  spe- 
cial term  of  this  court  held  by  Mr.  justice  DANIELS,  March  8, 
1880,  which  strikes  out  paragraph  1  of  the  defendant's 
answer  as  "  irrelevant  and  redundant."  "  Paragraph  1 "  of 
the  defendant's  answer  reads  as  follows :  "  He  denies,  upon 
information  and  belief,  each  and  every  allegation  contained 
in  the  complaint  of  the  plaintiff  Hugh  Brotherton,  excepting 
so  far  as  any  or  either  of  the  allegations  therein  contained 
may  be  hereinafter  admitted,  denied  or  otherwise  answered." 
The  order  strikes  out  the  whole  of  the  above  recited  portion 
of  the  answer,  and  this  appeal  is  taken  from  that  part  of  the 
order.  The  complaint  and  answer  are  verified.  The  allega- 
tions in  the  complaint  which  charge  the  defendant  with 
speaking  false,  scandalous  and  defamatory  words  are  posi- 
tively denied.  An  employment  by  Mr.  Astor  is  admitted  for 
purposes  stated  in  the  answer,  and,  also,  the  discharge  of  the 
plaintiff  for  disobedience  of  orders ;  so  that  the  allegations  of 
the  complaint,  denied  upon  information  and  belief,  are  those 
respecting  plaintiff's  business,  his  reputation  as  a  workman, 
and  the  discharge  of  the  plaintiff  by  reason  of  the  alleged 
slanders.  &c. 
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B.  F.  Rissam,  for  appellant. 

I.  Section  500  of  the  Code  of  Civil  Procedure  (sec.  149  of 
former   Code)  remains  the  same  as  it  was  in  1852,  and  of 
itself  permits  a  denial  upon  information  and  belief.     In  1858, 
in  the  case  of  Sackett  agt.  Havens,  it  was  decided  at  a  special 
term  of  the  supreme  court  that  a  denial  might  be  made  upon 
information  and  belief  (See  7  Abb.  P.  R.,p.  371,  note}.     In 
Davis  agt.  Potter  (4  How.,   155,  also  2   Code  7?.,   99)  an 
answer    beginning:     "The    defendant   verily   believes   an  I, 
therefore,  answers  and  says  that  the  plaintiff  is  not,"  &c., 
held  sufficient.     There  is  nothing  in  the  section  which  pro- 
hibits a  denial  upon  information  and  belief,  whilst  the  last 
sentence  of  the  first  subdivision  of  the  section  compels  a 
denial  upon  information  in  cases  where  the  party  pleading 
has  knowledge  or  information  sufficient  to  form  a  belief.     If 
he  is  limited  in  his  denial  to  personal  knowledge,  and  yet  has 
knowledge  or  information  sufficient  to  form  a  belief  but  is 
not  permitted  to  deny  in  such  form,  he  must  either  swear  to 
what  he  does  not  personally  know  or  be  guilty  of  false  swear- 
ing, if  he  should  deny  having  any  knowledge  or  information 
sufficient  to  form  a  belief  or  be  cut  off  from  a  defense. 

II.  Under  the  former  Code  it  was  not  necessary  for  the 
party  pleading  to  be  so  particular  for  the  reason  that  it  was 
held  unnecessary   for   a   party    to   specify  in  his   pleadings 
the  allegations   or   denials   which   were  within  his  personal 
knowledge  and  those  which  were  on  information  and  belief. 
The  section  of  the  former  Code  (sec.  157)  read  as  follows : 
"  The  verification  must  be  to  the  effect  that  the  same  is  true 
to  the  knowledge  of  the  person  making  it,  except  as  to  those 
matters  stated  on  information  and  belief,''  &c.     The  section 
(sec.  526)  of  the  Code  of  Civil  Procedure  reads :    "  The  affida- 
vit of  verification  must  be  to  the  effect  that  the  pleading  is 
true  to  the  knowledge  of  the  deponent,  except  as  to  the  mat- 
ters therein  stated  to  be  alleged  on  information  and  belief," 
&c.  ;  clearly   showing  that  the  party  must,  in  his  pleading, 
state  when  his  allegations  are  made  on  information  and  belief. 
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III.  Section  524  of  the  Code  of  Civil  Procedure  places  the 
question   beyond  a  doubt.      It  reads :    "  The   allegations  or 
denials  in  a  verified  pleading  must,  in  form,  be  stated  to  be 
made  by  the  party  pleading.     Unless  they  are  therein  stated 
to  be  made  upon  the  information  and  belief  of  the  party  they 
must  be  regarded  for  all  purposes,  including  a  criminal  prose- 
cution, as  having  been  made  upon  the  knowledge  of  the  per- 
son verifying  the  pleading.     An  allegation  that  the  party  has 
not  sufficient  knowledge  or  information  to  form  a  belief  with 
respect  to  a  matter  must,  for  the  same  purposes,  be  regarded 
as  an  allegation  that  the  person  verifying  the  pleading  has 
not  such  knowledge  or  information."     The  result  is  that : 
1.  A  party  who  answers  of  his  own  personal  knowledge  must 
simply  deny.     2.  A  party  who  answers  from   hearsay  and 
from  facts  and  circumstances  outside  of  personal  knowledge 
must  deny,  upon  information  and  belief,  or  be  held  to  all  the 
liabilities  and  responsibilities  of  one  answering  of  his  own 
knowledge.     3.  A  party  who  alleges  he  has  not  sufficient 
knowledge  or  information  to  form  a  belief,  when  he  does 
possess  it,  is  placed  in  the  same  category. 

IV.  The  order  of  the  special  term  so  far  as  appealed  from 
should  be  reversed,  with  costs  of  appeal. 

Henry  H.  Moranye,  for  respondent. 

I.  This  action  is  brought  to  recover  damages  for  slanderous 
words  uttered  by  defendant  respecting  plaintiff  and  his  busi- 
ness, &c.     Section  500  of  the  Code  says :    "  The  answer  of 
the  defendant  must  contain  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief.     This  is  mandatory."     Section  524  in 
no  manner  modifies  section  500  but  refers  -merely  to  state- 
ments or  allegations  made  by  a  party  in  a  pleading  and  not  to 
denials  (Lloyd  agt.  Burns,  38  N.  Y.  Sup.  Ct.,  423). 

II.  This  being  an  action  of  slander  the  defendant  must 
know,  of  his  own  knowledge,  whether  he  uttered  the  Ian- 
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guage  imputed  to  him.  The  clause  in  question  denies  "  upon 
information  and  belief."  Under  any  circumstances  this  is  not 
a  good  denial  in  an  action  of  this  character.  It  has  been  fre- 
quently held  that  "  as  to  matters,  the  truth  or  falsity  of  which 
is  within  defendant's  own  knowledge,  a  denial  on  information 
and  belief  is  not  sufficient "  (Edwards  agt.  Lent,  8  How.,  28  ; 
Crucible  Co.  agt.  Steel  Works,  57  Barb.,  447).  The  order 
appealed  from  should  be  affirmed,  with  costs. 

BARRETT,  J.  —  The  form  of  denial  was  proper.  If  defend- 
ant had  no  personal  knowledge  upon  the  subject  he  could  not 
unqualifiedly  deny.  If  he  had  knowledge  or  information 
sufficient  to  form  a  belief  he  could  not  deny  such  knowledge 
or  information.  What  then  was  he  to  do  ?  Clearly  to  deny 
upon  information  and  the  belief  formed  therefrom.  Under 
the  Code  of  Procedure  the  denial,  whether  founded  upon  per- 
sonal knowledge  or  upon  information  and  belief,  was  in  form 
the  same,  that  is,  absolute.  By  the  verification  the  defendant 
was  permitted,  in  a  great  measure,  to  impress  upon  the  plead- 
ing the  operation  of  his  mind.  When*  the  denial  was  of 
matter  not  necessarily  within  his  personal  knowledge  he  could 
not  verify  it  under  the  exception  of  matter  stated  upon 
information  and  belief.  Whether  such  denial  was  really  made 
upon  knowledge  or  upon  information  and  belief  remained 
undisclosed  upon  the  record.  It  was  known  only  to  the 
defendant  and  was  a  matter  between  himself  and  his  con- 
science. This  was  deemed  unsatisfactory  and,  consequently, 
the  Code  of  Civil  Procedure  provided  for  a  distinct  disclosure, 
upon  the  face  of  the  pleading,  of  the  character  of  the  denial. 
Section  526  introduces  what  is,  in  substance,  the  old  chancery 
verification  (See  Rule  18  of  the  court  of  chancery}.  The 
exception  is  no  longer  matter  stated  upon  information  and 
belief  but  matter  stated  to  be  alleged  on  information  and 
belief.  Of  course  that  permits  a  party  to  so  allege.  Nor  is 
this  limited  to  affirmative  allegations,  for  in  section  524  we 
find  that  denials  as  well  as  allegations  are  referred  to.  It  is, 
VOL.  LIX  27 
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therefore,  provided  that  unless  the  allegations  or  denials  in  a 
verified  pleading  are  "  therein  stated  to  be  made  upon  informa- 
tion and  belief  of  the  party  they  must  be  regarded  for  all 
purposes,  including  a  criminal  prosecution,  as  having  been 
made  upon  the  knowledge  of  the  person  verifying  the  plead- 
ing." It  is  quite  clear  from  these  provisions  that  a  party  has 
no  right  to  interpose  an  unqualified  denial  in  a  verification 
unless  it  be  founded  upon  personal  knowledge ;  and  that 
where  he  has  no  positive  knowledge  but  has  knowledge  or 
information  sufficient  to  form  a  belief  he  is  not  only  permit- 
ted but  bound,  at  his  peril,  to  deny  upon  information  and 
belief. 

DAVIS,  P.  J.,  and  Lsr GALLS,  J.,  concurred. 


N.  Y.  COMMON  PLEAS. 

ROBERT  McMuREAY  agt.  ROBERT  HUTCHESON  and  others. 
Foreclosure  of  mechanic's  lien. 

A  subcontractor  filing  a  lien,  after  an  assignment,  for  the  benefit  of 
creditors  by  his  contractor  is  entitled  to  judgment  against  the  owner, 
contractor,  and  his  assignee  for  the  foreclosure  of  the  lien,  and  is  not 
compelled  to  share  in  the  general  fund  in  the  hands  of  the  assignee  as 
an  ordinary  creditor.  And  where  the  assignee  of  the  contractor  has 
paid  the  amount  of  the  lien  to  the  county  clerk,  and  the  lien  has  thus 
been  discharged,  the  amount  so  deposited  is  in  lieu  of  the  property, 
and  the  lienor  upon  bringing  his  proper  action  is  entitled  to  judgment 
for  the  payment  to  him  of  the  money  so  deposited. 

The  mechanic's  lien  laws  of  1875,  as  amended  in  1879,  are  not  different 
in  these  respects  from  the  former  mechanic's  lien  laws  of  1830  and  1851 
under  which  the  courts  have  made  decisions  on  this  subject. 

The  costs  in  such  an  action  must  be  paid  out  of  the  contractor's  estate, 
before  any  claims  owing  by  Jennings  have  been  satisfied. 

Special  Term,  July,  1880. 

THE   defendant,  Robert  Hutcheson,  being  the   owner  of 
several  houses  in  Third  avenue,  in  the  city  of  New  York, 
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made  a  contract  with  the  defendant,  John  Jennings,  to  per- 
form the  carpenter  work,  and  Jennings  made  a  subcontract 
with  the  plaintiff,  Kobert  McMurray,  to  perform  the  wire- 
work  under  his  contract,  which  the  plaintiff  completed  on 
the  26th  December,  1879,  amounting  to  $122.50. 

Jennings  had  not  completed  his  contract  when  he  failed, 
and  made  a  general  assignment  for  the  benefit  of  his  creditors 
to  the  defendant,  William  E.  Price,  on  the  13th  day  of  Janu- 
ary, 1880.  On  the  Uth  day  of  January,  1880,  the  plaintiff 
filed  his  lien  with  the  clerk  of  the  city  and  county  of  New 
York  upon  the  property  of  the  defendant  Hutcheson  for  the 
amount  of  his  work.  On  the  seventh  day  of  February,  1880, 
the  defendant,  Price,  as  assignee,  deposited  with  the  county 
clerk  the  amount  of  the  lien  and  interest,  $123.16,  and  the 
lien  was  discharged. 

The  assignee  completed  the  contract  of  Jennings  and 
received  $1,500,  the  amount  of  the  contract-price. 

The  plaintiff  made  a  demand  upon  the  assignee  and  the 
county  clerk  for  the  payment  to  him  of  the  amount  of  the 
lien  deposited,  and  they  refused  to  pay  him,  whereupon  the 
plaintiff  brought  this  action  ;  none  of  the  defendants  defended 
except  the  assignee. 

H.  S.  Johnson,  for  the  assignee,  contended  that  as  the  lien 
was  filed  after  the  assignment  by  the  contractor,  the  plaintiff 
could  only  be  paid  out  of  the  general  fund  the  same  as  other 
creditors,  and  that  he  had  never  acquired  a  lien ;  that  the 
money  deposited  with  the  county  clerk  belonged  to  the 
assignee,  to  go  into  the  general  fund  of  which  plaintiff  would 
receive  his  pro  rata  share  the  same  as  other  creditors  of  the 
contractor;  that  under  the  mechanic's  lien  act  of  1875,  as 
amended  in  1879,  there  was  no  authority,  as  in  former  acts, 
for  plaintiff  acquiring  a  lien  under  the  circumstances.  He 
cited  Brown  agt.  Zeize  (MS.),  common  pleas,  general  term, 
March,  1880. 
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George  F.  Langbein,  for  plaintiff,  contended  that  if  the 
owner,  Hutcheson,  had  failed  and  made  an  assignment  for  the 
benefit  of  his  creditors,  the  position  and  argument  of  the 
assignee  would  be  correct,  but  the  owner  did  not  fail  and 
make  an  assignment,  and  as  the  lien  was  on  his  property  the 
money  deposited  was  in  lieu  of  the  lien  and,  therefore,  still 
existed  in  law  on  the  property  of  the  owner  although,  in  fact, 
it  was  discharged  therefrom. 

The  property  did  not  belong  to  Jennings,  the  contractor, 
it  belonged  to  Hutcheson,  therefore  the  money  does  not 
belong  to  Jennings,  or  his  assignee,  as  the  money  simply  took 
the  place  of  the  property.  The  assignee,  Price,  was  not  bound 
to  deposit  the  money,  plaintiff  could  have  kept  his  lien,  and 
the  owner  could  have  defended  the  foreclosure  of  the  lien, 
if  he  had  any  defense. 

The  lien  not  being  on  the  property  of  Jennings,  his  assignee 
cannot  deprive  the  '.plaintiff  of  obtaining  his  money  out  of 
the  lien  on  the  property  of  Hutcheson  by  claiming  he 
deposited  the  money  and  the  money  belongs  to  him. 

The  property  upon  which  the  law  gave  the  plaintiff  a  lien 
is  to  pay  the  plaintiff  for  his  work  and  material  put  into  it. 

The  assignment  by  the  contractor  for  the  benefit  of  his 
creditors  does  not  operate  to  change  the  relations  between  the 
subcontractor  and  the  owner.  The  subcontractor  could  per- 
fect a  lien  after  the  assignment  (Mademlle  agt.  Reed,  13  Abb., 
173  ;  Henderson  agt.  Sturgis,  1  Daly,  336). 

The  assignee  stands  in  the  place  of  the  contractor  and  acts 
for  his  benefit,  and  if  he  performs  the  contract,  or  becomes 
entitled  to  any  payment  under  it,  the  subcontractor  can  acquire 
a  lien  to  the  same  extent  as  if  the  assignment  had  not  been 
made  (Oates  agt.  Haley,  1  Daley,  338). 

There  is  no  difference  between  the  lien  Lews  of  1851  and 
1863,  and  those  of  1875  and  1879,  affecting  the  present  ques- 
tion. The  cases  cited  were  decided  under  the  former  lien 
laws  of  1830  and  1851  ;  these  laws  made  no  express  enactment 
which  caused  the  courts  to  make  these  decisions.  The  Laws 
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of  1863,  section  1,  had  an  express  enactment,  and  the  Laws  of 
1875,  chapter  507,  sections  4, 14  and  17,  give  a  subcontractor 
a  lien  ahead  of  the  contractor.  Section  4  of  the  Law  of  1875, 
as  amended  in  1879,  is  stronger  in  favor  of  the  subcontractor 
upon  this  question  than  any  of  the  prior  acts. 

The  completion  of  plaintiff's  contract  with  Jennings  enabled 
the  assignee  to  complete  Jenning's  contract  with  Hutcheson 
and  obtain  the  payment.  The  assignee  was,  therefore,  paid 
for  plaintiff's  work,  and  in  all  fairness  and  equity  plaintiff 
should  be  paid  his  money. 

VAN  HOESEN,  J.  —  The  contractor  Jennings  made,  on  the 
13th  day  of  January,  1880,  an  assignment  for  the  benefit  of 
his  creditors.  On  the  following  day,  the  fourteenth,  the 
plaintiff,  who  was  subcontractor  under  Jennings,  having  com- 
pleted his  contract  filed  his  lien  under  the  mechanic's  lien  act. 
The  lien  was  afterwards  discharged  by  the  payment  of  the 
amount  thereof  to  the  county  clerk.  This  payment  was  made 
by  Mr.  •Price,  Jennings'  assignee.  Price  made  the  payment 
because  he  had  made  an  arrangement  with  Hutcheson,  the 
owner  of  the  building,  to  go  on  and  finish  Jennings'  contract. 
He  fully  performed  Jennings'  contract  and  obtained  the 
money,  which  was  payable  thereunder  to  Jennings.  McMur- 
ray has  brought  his  action  to  foreclose  his  lien  and  the  question 
is,  who  is  entitled  to  the  money  which  Price  deposited  with 
the  county  clerk,  McMurray,  the  lienor,  or  Price,  the  assignee ! 
The  equities  are  all  in  favor  of  McMurray,  and  the  decisions 
of  this  court  seem  to  me  to  entitle  him  to  recover.  Price, 
not  for  himself  but  for  the  benefit  of  the  assigned  estate,  did 
the  work  which  his  assignor  had  left  undone  and  obtained 
from  Hutcheson  payment,  not  only  for  what  he  did  but  also 
payment  for  the  work  which  had  been  done  by  McMurray. 
Is  it  fair  that  he  should  retain  what  was  honestly  coming  to 
McMurray  ? 

Again,  he  assumed  the  contract  of  Jennings  with  Hutche- 
eon,  and  by  doing  so  placed  himself  in  Jennings'  shoes,  so 
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that  whatever  Jennings  would  be  bound  to  do  he  is  equally 
bound  to  do.  The  case  is  the  same  as  if  Jennings  himself 
had  performed  the  contract,  and  the  rights  of  McMurray  are 
the  same  as  they  would  then  be. 

The  cases  in  this  court  which  I  have  referred  to  are  Hen- 
derson agt.  Sturgis  (1  Daly,  336),  and  Gates  agt.  Haley  (1 
Daly,  338). 

The  plaintiff  is  entitled  to  judgment,  with  costs  payable  out 
of  the  Jennings'  estate,  but  not  by  the  assignee,  personally. 
My  intention  is  that  the  costs  shall  be  paid  before  any  claims 
owing  by  Jennings  have  been  satisfied,  but  I  cannot  direct 
the  assignee  to  pay  them  forthwith  (See  decision  on  this  sub- 
ject made  by  rne  in  June,  1880). 


SUPEEME  COURT. 

JOSEPH  TROW,  trustee  under  the  will  of  CHARLES  R.  LOHMAN, 
deceased,  agt.  CARRIE  S.  SHANNON,  individually,  and  as 
administratrix  with  the  will  annexed,  and  others. 

Executor's — tJieir  renunciation  after  letters  issued — its  effect  —  executors  as 

trustees, 

Where  one  of  two  executors,  after  letters  testamentary  were  issued  to 
both,  petitioned  the  surrogate  that  the  letters  testamentary  issued  to  him 
might  be  revoked,  for  reasons  assigned  by  him,  and  that  lie  be  discharged 
from  his  office  as  executor,  and  such  petition  was  granted  by  a  decretal 
order  of  the  surrogate,  but  in  such  form  as  not  to  affect  the  letters  tes- 
tamentary granted  to  the  other  executor,  and  the  executor  so  discharged, 
afterwards,  and  by  an  instrument  in  writing,  executed  and  acknowledged 
by  him,  in  pursuance  of  the  order  of  the  surrogate,  formally  renounced 
and  resigned  his  office  a>s  executor,  and  when  afterwards,  upon  the 
death  of  the  surviving  executor,  letters  "  de  bonis  non,"  with  the  will  of 
the  testator  annexed,  were  issued  to  a  third  person  by  the  surrogate  : 

Held,  that  upon  such  facts  the  executor  so  released  and  discharged,  there 
being  no  unexecuted  trust  under  the  will  remaining  in  him,  had  no 
standing  to  maintain  an  action  for  the  construction  of  the  will,  and  this, 
although  he  was  a  legatee  under  the  will,  especially  when  it  appeared 
that  he  had  assigned  all  his  interest  in  the  legacy. 
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Where  an  executor,  upon  his  own  petition,  has  been  released  from  his 
office  as  executor,  and  has  formally  renounced,  he  cannot,  after  letters 
"  de  bonis  ?ion,"  with  the  will  annexed,  have  been,  by  the  surrogate,  issued 
to  another,  retract  his  renunciation  and  seek  to  be  restored  (Robertson 
agt.  McOeoch,  11  Paige,  640). 

Executors  as  trustees,  the  question  considered. 

Special  Term,  December,  1878. 

ACTION  for  the  construction  of  the  will  of  Charles  R.  Loh- 
man,  deceased. 

Justus  Palmer,  for  plaintiff. 
Orlando  L.  Stewart,  for  defendants 

VAN  VORST,  J. —  This  action  is  brought  for  the  construc- 
tion of  the  last  will  and  testament  of  Charles  R.  Lohman, 
deceased. 

The  testator  by  his  will  appointed  the  plaintiff  executor  and 
his  wife,  Ann  Lohman ,-  executrix  thereof.  The  testator  died 
in  January,  1877. 

The  will,  which  disposed  of  both  real  and  personal  estate, 
was  admitted  to  probate  and  letters  testamentary  were  issued 
to  the  executor  and  executrix. 

Afterwards,  and  on  the  24th  day  of  April,  1877,  upon  the 
petition  of  the  plaintiff  to  the  surrogate  of  the  county  of  New 
York,  in  which  the  petitioner,  for  the  reasons  assigned  in  said 
petition,  asked  that  the  letters  testamentary  issued  to  him 
might  be  revoked  and  he  be  discharged  from  his  office  as 
executor,  the  surrogate  made  a  decretal  order  by  which  he 
revoked  the  letters  testamentary,  in  so  far  as  they  affected  the 
plaintiff  and  his  office  as  executor  under  the  will,  and  he  was 
released  and  discharged  from  them. 

The  decree  of  the  surrogate  was  made  in  such  form  as  that 
the  letters  testamentary  granted  to  the  executrix  and  her 
rights  thereunder  were  not  affected. 

Afterwards  the  plaintiff,  by  an  instrument  in  writing  exe- 


216  NEW  YORK  PRACTICE  REPORTS. 

Trow  agt.  Shannon. 

cuted  by  him  and  acknowledged  in  pursuance  of  the  order  of 
the  surrogate,  formally  renounced  and  resigned  his  office  as 
executor  under  the  will  and  all  right  thereto. 

Ann  Lohman,  the  executrix,  died  on  the  31st  day  of  March, 
1878,  and  letters  de  bonis  non,  with  the  will  of  Charles  R. 
Lohman,  deceased,  annexed,  were  afterwards  issued  by  the 
surrogate  of  New  York  to  the  defendant,  Carrie  S.  Shannon. 

It  appears  to  me  that  upon  this  statement  it  is  quite  clear 
that  the  plaintiff  stands  in  no  such  relation  to  the  will,  or  the 
estate  devised  and  bequeathed  thereunder,  as  to  entitle  him  to 
maintain  this  action.  He  has  no  interest,  direct  or  indirect, 
in  the  subject-matter. 

He  is,  it  is  true,  a  legatee  under  the  will,  but  that  would 
give  him  no  right  to  institute  this  suit  in  equity.  As  a  legatee 
his  claim  for  his  legacy  is  legal  and  not  equitable. 

Bat  even  as  to  the  legacy  he  has  no  claim,  for  the  reason 
that  he  parted,  by  assignment  to  Mrs.  Lohman  in  her  lifetime, 
with  his  interest  in  the  same. 

The  plaintiff  claims,  however,  that  there  are  trusts  created 
by  the  will,  the  execution  of  which  are  cast  upon  him  thereby, 
and  that  as  such  trustee  he  may  bring  this  action. 

I  cannot  find  from  an  examination  of  the  will  that  there  is 
any  remaining  unexecuted  trust  in  him,  or  that  he  is  under 
any  duty  to  any  person  interested  in  the  estate  under  the  will. 

By  the  will  the  whole  estate,  real  and  personal,  was  devised 
and  bequeathed  by  the  testator  to  his  wife,  Ann  Lohman. 
By  subsequent  provisions  of  the  will  legacies  were  given  to 
some  and  payments  directed  to  be  made  to  others  out  of  the 
testator's  estate. 

Mrs.  Lohman,  in  whom  the  whole  legal  estate  was  vested 
by  the  will,  undoubtedly  took  the  same  subject  to  the  pay- 
ment of  these  legacies  and  the  sums  payable  thereout. 

The  plaintiff  was  not  by  the  will  constituted  a  trustee.  He 
was  not  charged,  by  the  terms  of  the  will,  in  any  way  or  man- 
ner with  the  duty  of  trustee,  except  as  such  trust  was  involved 
in  his  office  of  executor. 
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Executors  in  one  sense  are  trustees.  They  succeed  to  the 
personal  estate  for  the  purpose  of  administration,  and  in  rela- 
tion to  that  they  are,  doubtless,  accountable  as  trustees. 

They  have  no  duty  with  respect  to  the  real  estate,  and  the 
property  in  this  case  was  chiefly  real. 

But  the  relation  of  the  plaintiff  as  executor  was  ended  before 
the  death  of  Mrs.  Lohraan,  and  with  the  termination  of  his 
office  the  duties  growing  out  of  the  office  from  that  time 
ended. 

It  is  not  before  me  to  inquire  whether  the  order  made  by  the 
surrogate  revoking  the  letters  granted  to  him  was  proper  or 
authorized.  It  was  made  on  plaintiff's  own  application,  and 
as  to  any  affirmative  action  taken  by  the  plaintiff  the  order 
of  the  surrogate,  so  long  as  it  remains  in  force,  is  a  complete 
answer. 

The  plaintiff's  counsel  suggests,  however,  that  the  plaintiff 
may  retract  his  renunciation  and  ask  to  be  restored.  It  is 
sufficient  to  say  that  he  has  not,  up  to  this  time,  done  so,  and 
that  he  has  not  been  reinstated. 

But  he  cannot  now  retract.  His  place  has  been  filled.  It 
is  too  late  to  retract  after  letters  of  administration,  with  the 
will  annexed,  has  been  issued  to  another  (Robertson  agt. 
McGeoch,  11  Paige,  640). 

It  is  not  necessary  to  determine  whether  or  not  the  admin- 
istrator, with  the  will  annexed,  can  execute  any  trust  imposed 
upon  Mrs.  Lohman  by  the  will,  if  any  such  trust  be  created. 

If  there  be  a  trust  unexecuted  and  the  office  of  trustee  be 
really  vacant,  the  plaintiff  because  he  was  named  as  executor, 
the  office  of  which  he  has  resigned,  does  not  succeed  to  it  but 
it  will  devolve  upon  the  court  to  appoint  a  trustee. 

There  is  ample  authority  for  the  conclusion  that  the  plain- 
tiff cannot  maintain  this  action  (Bowers  agt.  Smith,  10  Paige, 
193 ;  Bailey  agt.  Briggs,  56  N.  Y.,  407 ;  Stinde  agt.  Ridg- 
•way,  55  How.  P.  R.,  301 ;  Chipman  agt.  Montgomery,  63 
jy.  T.,  221). 

The  complaint  must  be  dismissed,  with  costs. 
VOL.   LIX         28 
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COUET  OF  APPEALS. 

WILLIAM  H.  KOBINSON  agt.  THE  NATIONAL  BANK  OF  NEW 

BERNE. 

Jurisdiction  of  state  courts  —  Attachments  against  national  banks  ov  their 

property. 

A  state  court  has  jurisdiction  of  an  action  on  contract  brought  by  a  resi- 
dent of  the  state  against  a  national  bank  incorporated  under  title  62  of 
the  Revved  Statutes  of  the  United  States  located  in  another  state. 

The  last  clause  of  section  5242,  United  States  Revised  Statutes,  forbidding 
an  attachment,  injunction  or  execution  to  be  issued  against  a  national 
bank  before  final  judgment  in  any  proceeding  in  a  state  court  applies 
only  to  such  banks  as  have  committed  or  are  contemplating  an  act  of 
insolvency. 

An  attachment  can,  therefore,  issue  against  a  national  bank,  except  under 
the  above  circumstances,  from  a  state  court  as  provided  by  the  Code  of 
Civil  Procedure  (Affirming,  8.  C.,  58  How.,  306). 

May,  1880. 

A.  R.  Dyett,  for  appellant. 

T.  C.  Cronin,  for  respondent. 

DANFORTH,  J.  —  This  case  comes  here  upon  appeal  by 
defendant  from  an  order  made  by  a  general  term  of  the 
supreme  court  of  the  fourth  department  upon  the  follow- 
ing facts  :  The  plaintiff  resides  in  this  state  and  is  a  creditor 
of  the  defendant.  The  defendant  is  a  banking  association 
organized  under  the  laws  of  the  United  States  (title  LX1I, 
U.  S.  R.  /£)  and  is  located  at  New  Berne,  I^orth  Carolina. 
Upon  affidavits  showing  these  and  other  facts  sufficient  to 
bring  the  case  within  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, in  force  in  this  state,  an  attachment  was  granted  by 
one  of  the  justices  of  the  supreme  court  and  levied  upon 
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property  of  the  defendant  in  the  city  of  New  York.  The 
defendant  moved  at  a  special  term  to  vacate  the  attachment, 
but  the  motion  was  denied  and  the  order  there  made  was 
affirmed  at  general  term.  It  is  from  the  order  of  affirmance 
that  this  appeal  is  taken.  The  defendant  seeks  to  sustain  the 
appeal  upon  two  grounds :  First.  That  the  supreme  court 
had  no  jurisdiction  over  the  action.  Second.  If  otherwise  it 
had  no  power  to  grant  the  attachment.  But,  notwithstanding 
the  ingenious  argument  of  the  learned  counsel  for  the  appellant, 
I  think  neither  position  can  be  sustained.  First,  as  to  juris- 
diction ;  it  is  not  necessary  to  consider  whether  congress 
might  have  conferred  upon  the  Federal  courts  exclusive  juris- 
diction over  actions  against  national  banks  and  prohibited  the 
state  courts  from  entertaining  them ;  but  this  could  be  done, 
if  at  all,  only  by  express  language  or  provisions  consistent 
only  with  that  construction  (Houston  agt.  Moore,  5  Wheat.,  1, 
and  other  cases  cited,  infra).  In  its  absence  a  state  court 
would  have  the  same  power  and  jurisdiction  in  suits,  to  which 
a  national  bank  was  a  party,  as  if  it  was  an  individual  (Bower 
agt.  First  National  Bank  of  Medina,  34  How.  Pr.,  409 ; 
Coo'ke  agt.  State  National  Bank  of  Boston,  52  N.  Y.,  96). 
I  do  not  find  such  language  or  provisions  in  the  act  under 
which  the  defendant  is  organized.  Nor  is  its  existence 
claimed  by  the  learned  counsel  for  the  appellant  who  has  sub- 
mitted this  case  in  an  exhaustive  oral  and  printed  argument. 
In  the  latter  he  says :  "And  congress  has  not  only  nowhere 
deprived  the  state  courts  of  jurisdiction  of  actions  against 
national  banks  but  has  expressly  conferred  it,  at  the  same 
time  conferring  a  similar  jurisdiction  upon  the  Federal  courts, 
but  in  both  cases  requiring  actions  and  proceedings  against 
them  to  be  brought  in  the  state  where  they  are  located  and 
protecting  them  from  attachment  and  similar  process  before 
judgment"  and  asserts  " that  the  plaintiff  has  all  the  remedy 
to  which  he  has  any  just  claim  in  an  action  against  the  defend- 
ant in  the  state  or  Federal  courts  of  North  Carolina." 

The  contention  then  is,  that  outside  of  the  state  where  the 
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bank  is  located  neither  Federal  nor  state  courts  have  jurisdic- 
tion, and  that  redress  for  any  cause  of  action  must  be  there 
sought ;  and  as  it  has  been  held  that  the  statute  referred  to 
extends  to  actions  l>y  as  well  as  against  these  corporations 
(Kennedy  agt.  Gibson,  8  Wall.,  498)  it  would  follow  that  the 
bank  must  confine  its  operations  to  the  limit  of  its  own  state 
or  be  deprived  of  legal  or  judicial  aid  to  enforce  its  rights. 
This  construction  seems  to  be  unwarranted  by  the  very  con- 
ditions of  its  being.  The  defendant  was  endowed  with  cer- 
tain powers  and  privileges,  in  the  exercise  of  which  it  might 
be  brought  into  relation  with  citizens  of  different  states,  and 
we  might,  therefore,  expect  that  its  liabilities  arising  there- 
from could  be  enforced  in  the  same  manner  and  to  the  same 
extent  as  if  it  was  a  natural  person  and  not  a  creation  of  the 
law.  It  was  to  loan  money  and  discount  commercial  paper, 
and  although  located  in  North  Carolina  its  transactions  might 
extend  into  other  states,  for  its  interest  would  follow  the 
person  of  its  debtors,  and  it  would  be  concerned  in  the  dispo- 
sition of  his  property  wherever  situated.  ("  It  is,  therefore, 
provided  that  it  may  purchase  and  hold  such  real  estate  as 
may  be  mortgaged  to  it  in  good  faith  by  way  of  security  for 
debts  previously  contracted,  or  such  as  shall  be  conveyed  to 
it  in  satisfaction  of  similar  debts  contracted  in  the  course  of 
its  dealings,  or  such  as  it  shall  purchase  at  sales  under  judg- 
ment, decrees  or  mortgages  held  by  it,  or  shall  purchase  to 
secure  debts  due  it "  [Sec.  5137,  sub.  23,  U.  8.  Rev.  Stat.]). 
It  is  obvious,  then,  that  it  might  have  occasion  to  sue  its 
debtor  in  any  state  and  resort  to  the  courts  therein  for  pro- 
tection in  the  enjoyment  of  the  property  which  it  is  thus 
permitted  to  acquire ;  as  the  owner  of  property  it  might  also 
incur  liability  to  citizens  of  the  state  or  municipality  where  it 
was  situated ;  and  we  also  find  that  it  may  incur  a  statutory 
liability  to  its  borrower,  and  that  if  it  violates  the  law  relating 
'  to  interest,  he  may  recover  back  twice  the  amount  of  excessive 
interest  paid  by  him.  Against  it,  therefore,  the  individual 
might  find  it  necessary  to  put  in  motion  the  machinery  of  the 
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courts,  and  from  these  powers  and  liabilities  a  right  on  either 
side  to  do  so  might  be  implied.  But  this  is  not  left  to  impli- 
cation. The  statute  declares  that  the  defendant  may  "  sue 
and  be  sued "  in  any  court  of  law  and  equity  as  fully  as  a 
natural  person  (Sec.  5136,  sub.  4).  Now  such  a  person,  a 
citizen  of  North  Carolina,  might  sue  in  any  state  where  he 
could  find  his  debtor,  or  the  property  of  his  debtor,  and  he 
was  liable  to  be  sued  in  any  state  where  he  might  happen  to 
be  or  where  his  property  could  be  found,  and  the  proceeding 
would,  in  the  courts  of  the  state,  be  according  to  the  jurisdic- 
tion given  to  them  by  the  state  ;  and  suits  might  also  be 
brought  in  the  courts  of  the  United  States,  provided  the  con- 
tending parties  were  not  citizens  of  the  same  state.  If  they 
were  it  could  not  have  been  until  the  passage  of  the  national 
banking  act  of  1864  (sec.  57,  amended  March  3,  1873,  vol. 
17,  U.  S.  Stat.  at  Large,  cha/p.  269,  sec.  2 ;  sec.  5198,  U.  S. 
JKev.  Statutes),  where  it  was,  among  other  things,  enacted 
"  that  suits,  actions  and  proceedings  against  any  association 
under  this  act  may  be  had  in  any  circuit,  district  or  territorial 
court  of  the  United  States  held  within  the  district  in  which 
such  association  may  be  established."  The  evident  object  of 
this  provision  was  to  give  the  Federal  courts  jurisdiction 
without  regard  to  the  citizenship  of  the  plaintiff  (11  Blatch- 
ford,  102).  But  the  same  section  further  provides  "that 
such  suit,  &c.,  may  also  be  had  in  any  state,  county  or  muni- 
cipal court  in  the  county  or  city  in  which  such  association  is 
located,  having  jurisdiction  in  similar  cases."  And,  as  above 
stated,  this  section  has  been  construed  so  as  to  permit  suits  by 
as  well  as  against  the  corporation  (Kennedy  agt.  Gibson,  8 

Wall.,  498).  It  is  this  clause  upon  which  the  appellant  relies 
in  support  of  the  proposition  we  are  now  considering.  It 
has,  however,  been  already  declared  in  this  court  that  these 
words  cannot  be  construed  as  taking  away  the  jurisdiction 
of  the  courts  of  this  state  over  associations  similar  to  this 
defendant  (Cooke  agt.  State  Nat.  Bank  of  Boston,  52  N. 

Y.j  96),  and  the  argument  on  which  that  case  rests  need  not 
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be  repeated.  It  finds  confirmation,  however,  in  the  conse- 
quences likely  to  result  from  a  different  doctrine.  Nor  can 
we  suppose  that  the  general  power  and  liability  to  sue  and  be 
sued,  given  by  statute  as  above  stated,  was  intended  to  be 
repealed  or  modified  in  this  indirect  manner.  The  general 
liability  subjects  them  to  an  action  in  any  court  in  which  an 
individual  in  like  circumstances  might  be  sued,  and  the  subse- 
quent enumeration  of  particular  courts  without  words  of 
exclusion,  cannot  have  the  effect  to  deprive  other  courts  of 
jurisdiction  {Owens  agt.  Woosman,  3  Q.  B.  \_L.  RJ\,  469).  If 
it  was  otherwise  then  a  citizen  of  this  state  having  claim  upon 
land  in  which  a  banking  association  located  in  another  state 
had  an  adverse  interest  would  be  compelled  to  go  there  to 
assume  his  rights  against  it.  Yet  the  contrary  has  been  held 
by  the  supreme  court  of  the  United  States  in  a  recent  case 
decided  October  term,  1879  (Casey,  Recr.,  agt.  Adams,  c&c., 
21  Albany  Law  Journal,  376).  Referring  to  section  5198, 
above  cited,  the  court  holds  that  it  applies  to  transitory 
actions  only  and  not  to  such  as  are  by  law  local  in  their  char- 
acter, WAITE,  Ch.  J.,  saying:  "Section  5136  subjects  the 
banker  to  suits  at  law  or  in  equity  as  fully  as  natural  persons, 
and  there  is  nowhere  in  the  banking  act  any  evidence  of  an 
intention  on  the  part  of  congress  to  exempt  bankers  from  the 
ordinary  rules  of  law  affecting  the  locality  of  actions  founded 
on  local  things.  The  distinction  between  local  and  transitory 
actions  is  as  old  as  actions  themselves,  and  no  one  has  ever 
supposed  that  laws  which  prescribed  generally  where  one 
should  be  sued,  included  such  suits  as  were  local  in  their 
character,  either  by  statute  or  the  common  law,  unless  it  was 
expressly  so  declared.  Local  actions  are  in  the  nature  of  suits 
in  rem,  and  are  to  be  prosecuted  where  the  thing  on  which 
they  are  prosecuted  is  situated.  To  give  the*  act  of  congress 
a  different  construction  would  be,  in  effect,  to  declare  that  a 
national  bank  could  not  be  sued  at  all  in  a  local  action  where 
the  thing  about  which  the  suit  was  brought  was  not  in  the 
judicial  district  of  the  United  States  within  which  the  bank 
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was  located ;  such  result  could  never  have  been  contemplated 
by  congress."  We  may  construe  the  words  of  section  5198, 
which  confer  power  to  bring  suits  in  certain  specified  courts 
as  permissive  merely  and  not  mandatory,  and,  therefore,  not 
limiting  the  general  rule  which  permits  civil  cases  arising 
under  the  laws  of  the  United  States  to  be  prosecuted  and 
determined  in  the  state  courts  unless  exclusive  jurisdiction  of 
them  has  been  vested  in  the  Federal  courts,  or  unless  congress 
has  prohibited  the  state  courts  from  entertaining  jurisdiction 
of  such  cases  (Clajtin  agt.  Houseman,  Assignee,  93  U.  S. 
Rep.,  130 ;  1  Kent's  Com.,  pp.  395,  396  ;  Bank  of  U.  S.  agt. 
Devereux,  5  Cranch,  85  ;  Osborne  agt.  U.  S.  Bank,  9  Wheat., 
738 ;  Teale  agt.  Fulton,  1  Com.,  537).  In  Houston  agt. 
Moore  (5  Wheat.,  1)  Mr.  justice  WASHINGTON,  in  delivering 
judgment,  says  {page  27) :  "  I  hold  it  to  be  perfectly  clear 
that  congress  cannot  confer  jurisdiction  upon  any  courts  but 
such  as  exist  under  the  Constitution  and  laws  of  the  United 
States,  although  the  state  coflrts  may  exercise  jurisdiction  in 
cases  authorized  by  the  laws  of  the  state  and  not  prohibited 
by  the  exclusive  jurisdiction  of  the  Federal  courts ; "  and 
that  case  also  holds  that  the  mere  assignment  of  jurisdiction 
to  a  particular  court  does  not  necessarily  render  it  exclusive. 
It  m»y  very  well  be  that  when  the  right  in  controversy  is 
created  by  an  act  of  congress,  and  the  remedy  is  prescribed 
to  be  by  suit  in  the  Federal  courts,  the  state  courts  have  no 
jurisdiction.  But  that  is  not  this  case,  nor  are  these  words  of 
exclusion.  If  we  look  into  other  laws  enacted  by  congress, 
and  in  which  provision  is  made  for  proceedings  before  one 
court  rather  than  another,  we  shall  find  a  marked  difference 
in  language  implying  clearly  a  different  interest.  In  title  13, 
chapter  12,  United  States  Revised  Statutes,  concerning  the 
judiciary,  eight  cases  of  suits  and  proceedings  and  litigants  of 
particular  character  are  specified,  and  as  to  them  it  is  said : 
"  The  jurisdiction  vested  in  the  courts  of  the  United  States 
*  *  shall  be  exclusive  of  the  courts  of  the  several 

states."    We  cannot  doubt  that  language  equally  explicit  would 
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have  been  used  had  a  similar  purpose  been  entertained  in  regard 
to  matters  of  controversy  under  the  banking  law.  It  was  not, 
and  for  this  and  other  reasons  above  stated  I  am  of  the  opinion 
that  the  supreme  court  had  jurisdiction  of  the  matter  involved 
in  this  action.  Second.  Is  the  attachment  prohibited?  To 
determine  this  we  must  look  at  the  whole  section  relating  to 
it.  It  is  section  5242  of  the  United  States  Revised  Statutes 
(edition  of  1878),  and  is  in  these  words :  "  Section  5242.  All 
transfers  of  the  notes,  bonds,  bills  of  exchange  or  evidence  of 
debt  owing  to  any  banking  association  or  of  deposits  to  its 
credit ;  all  assignments  of  mortgages,  sureties  on  real  estate  or 
of  judgment  or  decrees  in  its  favor ;  all  deposits  of  money, 
bullion  or  other  valuable  thing  for  its  use,  or  for  the  use  of 
any  of  its  shareholders  or  creditors,  and  all  payments  of  money 
to  either  made  after  the  commission  of  an  act  of  insolvency, 
or  in  contemplation  thereof  made  with  a  view  to  prevent  the 
application  of  its  assets  in  the  manner  prescribed  by  this 
chapter,  or  with  the  view  to  the  preference  of  one  creditor  to 
another,  except  in  payment  of  its  circulating  notes,  shall  be 
utterly  null  and  void ;  and  no  attachment,  injunction  or  exe- 
cution shall  be  issued  against  such  association  or  its  property 
before  final  judgment  in  any  suit,  action  or  proceeding  in  any 
state,  county  or  municipal  court."  It  is  found  in  title  62,  chap- 
ter 4,  entitled  "  Dissolution  and  Receivership  ;  "  and  although 
in  ordinary  cases  it  is  said  that  the  title  of  an  act  of  congress 
is  entitled  to  little,  if  any,  weight  (Hadden  agt.  The  Collector, 
5  Wallace,  107),  yet  when  it  occurs  in  the  revision  of  the 
statutes  it  cannot  be  entirely  disregarded.  It  would  seem,  in 
such  a  case,  to  indicate  with  great  certainty  what  was  in  the 
mind  of  the  legislature.  The  subject-matter  of  the  section  is 
the  transfer  of  property  by  a  banking  association  made  "  after 
the  commission  of  an  act  of  insolvency,  or  iif'contemplation 
thereof,"  when  made  under  the  circumstances  therein  stated, 
such  transfer,  it  says,  "shall  be  utterly  null  and  void,  and  no 
attachment  shall  be  issued  against  such 

association  or  its  property  before  final  judgment  in  any  suit, 
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action  or  proceeding  in  any  state,  county  or  municipal  court." 
We  concur  with  the  general  term  in  the  opinion  that  these 
words  of  prohibition  must  be  deemed  to  have  the  same  rela- 
tion as  the  other  things  prohibited  and  apply  only  to  insolvent 
corporations,  or  one  about  to  become  so ;  and  that  the  object 
of  the  entire  section  is  to  prevent  one  creditor  of  a  corporation, 
whose  assets  are  insufficient  to  meet  its  liability,  from  obtain- 
ing a  preference,  whether  it  is  sought  through  a  voluntary 
assignment  or  transfer,  or  payment,  or  the  form  of  a  legal  pro- 
ceeding. It  is  plain  that  this  is  not  the  case  before  us ;  nor 
is  the  cause  of  action  created  by  the  act ;  nor  does  it  arise  in 
consequence  of  the  violation  of  any  of  its  provisions.  It  is 
for  breach  of  contract,  a  remedy  for  which  by  action  exists  at 
common  law,  and  for  the  enforcement  of  which  against  the 
property  of  a  non-resident  the  statute  has  given  the  suit  in 
question.  It  is  a  proceeding  in  reni,  merely,  not  in  personam, 
for  that  purpose  the  court  neither  has  nor  does  it  assume  to 
have  jurisdiction  (People  agt.  jBaker,  76  N~.  Y.,  87).  It  must 
therefore,  like  other  proceedings  in  rem,  be  prosecuted  where 
the  thing  on  which  it  is  founded  is  situated  (Casey,  jRecr.,  agt. 
Adding^  supra).  The  attachment  is  not  to  bring  the  defend- 
ant into  court,  its  object  is  to  give  the  plaintiff  execution 
against  the  thing  attached  (Kilbourn  agt.  Woodworlh,  5  Johns., 
37).  It  does  not  go  beyond  it.  It  is  not  to  compel  the  pay- 
ment of  debts  but  to  make  the  property  of  absentees  liable 
for  their  debts.  Execution  can  go  no  further,  neither  against 
the  property  nor  the  person.  It  is  confined  to  the  property 
taken,  and  if  it  cannot  be  maintained  the  plaintiff  is  remedi- 
less unless  he  goes  out  of  his  own  state  and  into  the  place 
where  the  debtor  is  located ;  for,  as  we  have  seen,  according 
to  the  appellant's  theory  the  state  court  has  jurisdiction  only 
in  that  place ;  and  the  same  statute  which  confers  it  in  like 
manner  restricts  the  jurisdiction  of  the  Federal  courts. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

VOL.  LIX         29 
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N.  Y.  COMMON  PLEAS. 

THE  TRUSTEES  OF  THE  NORTHERN  DISPENSARY  OF  NEW  YORK 
agt.  BENJAMIN  "W.  MERRIAM  et  al, 

Foreclosure  of  mortgage  — judgment  for  deficiency  —  ichen  and  under  what 
circumstances  motion  to  set  aside  such  judgment  may  be  made  —  Code  of 
Civil  Procedure,  section  1290. 

In  a  foreclosure  suit  judgment  for  a  deficiency  was  entered  against  parties 
upon  a  covenant  in  the  deed  given  them  upon  the  purchase  of  the  prop- 
erty, whereby  they  assumed  the  payment  of  the  mortgage.  In  the 
contract  for  the  purchase  they  were  simply  to  take  the  property  subject 
to  the  mortgage.  When  they  were  made  parties  to  the  foreclosure  suit 
they  were  unable  to  find  the  contract,  and  did  not,  until  some  time  after 
judgment,  discover  that  by  the  deed  they  were  made  to  assume  the 
mortgage,  the  instrument  having  been  drawn  without  their  inspection ; 
they,  therefore,  allowed  the  foreclosure  suit  to  go  by  default : 

Held,  that  when  the  contract  was  discovered,  it  being  within  ten  years  after 
the  judgment  was  entered,  the  defendants  were  entitled  to  ask  that  the 
judgment  be  opened  and  they  be  allowed  to  come  in  and  defend. 

As,  by  the  terms  of  the  contract,  defendants  were  not  to  assume  the  mort- 
gage the  covenant  which  imposed  the  liability  upon  them  was  a  mutual 
mistake  between  the  parties  thereto;  and  when  the  discovery  of  the 
contract  showed  defendants'  non-liability  for  the  deficiency  they  then 
had  the  right  to  resist  responsibility  which  they  had  unknowingly 
assumed. 

Special  Term,  ,hily,  1880. 

IN  this  foreclosure  suit  judgment  for  deficiency  was  entered 
against  Messrs.  Koch  &  Jacob,  attorneys,  on  November  9, 1878, 
upon  a  covenant  in  the  deed  given  them  upon  the  purchase  of 
the  property,  whereby  they  assumed  payment  of  the  mort- 
gage. In  the  contract  for  the  purchase  they -were  simply  to 
take  the  property  subject  to  the  mortgage.  When  they  were 
made  parties  to  the  foreclosure  suit  they  were  unable  to  rind 
the  contract,  and  did  not  until  then  discover  that  by  the 
deed  they  were  made  to  assume  the  mortgage,  the  instrument 
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having  been  drawn  without  their  inspection ;  they;  therefore, 
allowed  the  foreclosure  suit  to  go  by  default.  Then  when 
the  contract  was  discovered  the  defendants,  Koch  &  Jacob, 
asked  that  the  judgment  be  opened  and  they  be  allowed  to 
come  in  and  defend. 

LAKREMORE,  J.  —  This  motion  is  made  by  the  defendants, 
Koch  &  Jacob,  to  open  a  judgment  entered  by  default  against 
them  November  9,  1878.  It  is  based  upon  an  error  of  fact 
not  arising  upon  the  trial  and  falls,  therefore,  within  section 
1290  of  the  Code  of  Civil  Procedure.  By  the  terms  of  the 
contract  of  sale  they  were  not  to  assume  the  mortgage  in  ques- 
tion ;  and  the  covenant  in.  the  deed  which  imposed  this  liability 
upon  them  was  a  mutual  mistake  between  the  parties  thereto, 
for  the  contract  was  in  writing  and  there  is  nothing  to  show 
that  there  had  been  any  change  in  its  terms,  in  pursuance  of 
which  the  deed  should  have  been  drawn.  Not  having  the 
contract  at  hand  when  the  foreclosure  was  had  the  defendants 
rightfully  suffered  a  default,  but  when  the  discovery  of  the 
contract  showed  their  non-liability  for  the  deficiency  they 
then  had  the  right  to  resist  the  responsibility  which  they  had 
unknowingly  assumed.  Suppose  the  recital  of  the  amount 
of  the  mortgage  in  the  deed  had  exceeded  the  amount  of  that 
named  in  the  contract,  would  the  former  control  and  leave  the 
defendants  without  any  redress?  There  is  no  principle  of 
equity  that  would  sustain  such  a  proposition.  The  defend- 
ants are  entitled  to  their  defense  (^Kilmer  agt.  Smith,  77  N. 
Y.,  226).  Nor  can  I  understand  how  a  stipulation,  to  which 
these  defendants  were  not  parties,  could  change  the  order  of 
payment  of  the  liability  of  the  defendants  who  were  responsi- 
ble for  the  deficiency. 

According  to  the  usual  practice  the  liability  was  both  joint 
and  several,  and  I  cannot  understand  from  the  papers  submit- 
ted how  the  defendant  Merritt  has  become  a  guarantor  for 
these  defendants.  If  he  had  paid  the  claim  he  might  claim 
contribution,  but  he  cannot  insist,  by  virtue  of  any  legal 
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right,  that  a  newly-discovered  and  meritorious  defense  may 
not  be  interposed  to  an  alleged  personal  liability  where  the 
laches  are  satisfactorily  explained  and  the  foreclosure  proceed- 
ings proper  are  not  impugned  or  delayed. 

Motion  granted  on  payment  of  costs ;  order  to  be  settled, 
on  notice,  July  twentieth  at  11  A.  M. 


SUPKEME  COURT. 

In  the  Matter  of  UNION  AVENUE. 

Commissioners  to  ascertain  damages  and  assess  the  same  —  When  the  court 
vritt  not  interfere  with  their  findings  and  conclusions. 

The  court  should  not,  unless  there  be  a  palpable  and  manifest  error  com- 
mitted, interfere  with  the  findings  and  conclusions  of  a  commission 
duly  appointed  by  the  court  to  ascertain  the  damages  to  the  owners  of 
property  taken  for  the  widening  of  a  street  or  avenue,  and  to  assess  and 
apportion  the  same. 

The  report  considered  and  the  objections  commented  upon  and  reasons 
given  for  the  confirmation  of  the  report. 

Special  Term,  May,  1880. 

MOTION  to  confirm  the  report  of  commissioners  on  the  widen- 
ing of  Union  avenue. 

George  C.  Preston  and  Seymour  L.  Stebbins,  for  motion. 

A.  T.  Clearwater,  E.  8.  Wood,  C.  R.  N.  Champlin  and 
M.  Sckoonmaker,  opposed. 

WESTBROOK,  J.  —  In  conformity  with  section  94  of  the 
charter  of  the  city  of  Kingston  a  commission  was  duly 
appointed  by  this  court,  composed  of  Henry  C.  Connelly, 
David  Gill  and  Daniel  Allen,  to  ascertain  the  damages  to  the 
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owners  of  property  required  for  the  widening  of  Union  avenue, 
and  to  assess  and  apportion  the  same  "  on  the  real  estate  and 
against  the  persons  benefited  thereby."  The  report  of  the  com- 
mission is  now  before  the  court  for  confirmation,  and  to  it  objec- 
tions are  made  by  some  of  the  owners  of  property  proposed  to 
be  taken  on  the  ground  that  the  sums  allowed  them  are  insuf- 
ficient, and,  also,  by  persons  residing  at  the  upper  end  of  the  ave- 
nue who  claim  that  their  property  is  erroneously  assessed,  and 
that  property  located  upon  other  streets  in  the  vicinity  of  the 
improvement  should  also  be  assessed.  The  general  rule  is 
well  settled  that  the  court  should  not,  unless  there  be  a  palpa- 
ble and  manifest  error  committed,  interfere  with  the  findings 
and  conclusions  of  a  commission  of  this  character.  The  men 
comprising  the  present  one  were  selected  with  great  care,  and 
all  parties  had  in  them  the  fullest  confidence.  The  duty  they 
were  called  upon  to  discharge  was  entirely  a  matter  of  opinion 
and  judgment,  upon  which  judgments  and  opinions  will  be  as 
many  as  the  number  of  persons  called  upon  to  give  them. 
By  the  section  of  the  charter  before  referred  to  they  were 
required  to  "  view  the  premises  and,  in  their  discretion,  receive 
any  legal  evidence."  This  language  shows  that  they  have 
full  power  to  rely  upon  their  own  sight  and  judgment ;  and 
though  they  have  the  right  to  receive,  as  they  did  receive, 
evidence,  still  they  have  to  act  largely  upon  their  own  judg- 
ments. A  careful  consideration  of  the  claims  of  the  several 
persons  who  insist  that  the  damages  awarded  to  them  are 
insufficient  induces  me  not  to  disturb  the  report  in  any  of 
those  instances.  Very  likely,  if  the  questions  had  been  before 
me  originally,  I  might  have  differed  with  the  gentlemen  who 
have  made  the  estimates,  but  where  so  much  depends  on 
opinion  it  would  be  unsafe  and  improper  to  reverse  their 
conclusions. 

It  is  claimed,  however,  that  the  commissioners  have  com- 
mitted errors  of  law,  and  these  alleged  errors  will  next  be 
examined : 

First.  It  is  said  that  property  upon  other  streets  should 
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have  been  assessed  to  make  the  improvement.  This,  I  appre- 
hend, is  not  an  error  of  law  but  of  fact,  if  there  be  any.  The 
charter  (see  section  94)  required  the  commissioners  to  "  assess 
and  apportion  the  said  damages,  if  any,  of  such  improvement 
on  the  real  estate  and  against  the  persons  benefited  thereby, 
as  nearly  as  may  be,  in  proportion  to  the  benefit  resulting 
therefrom."  It  was  for  them  to  say  who  were  and  who  were 
not  benefited  by  the  improvement ;  and  as  they  have  deter- 
mined that  the  property  on  the  street  improved  should  defray 
the  cost  thereof,  and  as  such  cost  has  been  graded  on  all  prop- 
erty upon  the  street  according  to  the  distance  from  the  spot 
of  the  improvement,  I  see  no  cause  for  interfering  with  the 
report  in  that  particular. 

Second.  It  is  urged  that  evidence  tending  to  show  that  part 
of  the  property  proposed  to  be  taken  was  within  the  bounds 
of  the  street  was  improperly  rejected.  This  objection,  also, 
has  no  force.  It  was  not  the  province  of  the  commission  to 
determine  the  original  bounds  of  the  street,  but  only  to  ascer- 
tain the  damages  to  be  sustained  by  the  alleged  owner  of 
specific  property  proposed  to  be  taken.  It  was  for  the  com- 
mon council  to  determine  what  property  might  be  properly 
claimed  as  belonging  to  the  street ;  and  when  it  had  decided 
that  certain  premises  needed  for  widening  an  avenue  were 
not  within  its  limits,  and  on  the  faith  thereof  applied  for  a 
commission  to  ascertain  the  damages  which  the  alleged  owners 
would  sustain  if  taken,  and  such  commission  is  organized  only 
for  that  purpose,  it  certainly  was  powerless  to  adjudicate  any 
other  question,  and  especially  one  which  would  have  directly 
conflicted  with  the  inquiry  to  which  it  was  expressly  limited. 

These  general  views,  hastily  penned,  though  adopted  after 
careful  thought,  indicate  my  reasons  for  confirming  the  report, 
without  any  detailed  discussion  of  each  objection. 
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SUPREME  COURT. 

THOMAS  R.  RUTHERFORD,  assignee  in  bankruptcy  of  DAVID 
DENNIS,  agt.  JAMES  HEWEY  et  al. 

Bankruptcy  —  Jurisdiction  of  supreme  court  in  action  by  an  assignee  in  bank- 
ruptcy to  recover  estate  of  bankrupt  —  Assignee  in  bankruptcy  may  maintain 
action  far  partition  —  Leave  of  bankruptcy  court  not  necessary  —  Two  years' 
limitation  of  bankruptcy  act  no  application. 

This  court  has  jurisdiction  in  all  actions,  legal  or  equitable,  brought  by 
an  assignee  in  bankruptcy  to  recover  the  estate  of  the  bankrupt,  or  to 
determine  rights  to  property  claimed  by  him  as  such  assignee,  or  in  any 
way  affecting  the  same,  and  the  jurisdiction  conferred  upon  the  Federal 
courts  by  section  1  of  the  bankrupt  act  was  not  exclusive.  Nor  does 
the  subsequent  amendment  to  that  section  passed  June  22,  1874,  affect 
the  statute  in  this  respect. 

An  assignee  in  bankruptcy  may  maintain  an  action  for  partition. 

Leave  of  the  bankruptcy  court  is  not  necessary  before  commencing  the 
action. 

The  two  years'  limitation  of  the  bankruptcy  act  has  no  application  to  such 
a  case  as  this.  The  suit  is  not  to  recover  property  in  dispute  or  to 
which  there  is  any  adverse  claim,  but  it  is  brought  for  the  purpose  of 
getting  it  into  a  situation  where  it  will  bring  the  largest  sum  to  the 
estate. 

Nor  does  the  discharge  of  the  bankrupt  restore  to  him  this  property. 

Steiiben  Equity  Term,  March,  1880. 

ON  the  30th  day  of  June,  1874,  David  Dennis,  together 
with  his  three  brothers,  were  the  owners  in  fee  of  a  farm 
situate  in  Steuben  county,  described  in  the  complaint,  each 
being  the  owner  of  an  undivided  fourth  part  thereof.  On 
that  day  a  proceeding  in  bankruptcy  was  commenced  against 
David  Dennis  by  his  creditors,  and  on  the  21st  day  of  July, 
1874,  he  was  duly  adjudged  a  bankrupt  thereunder,  and  in 
the  following  September  the  plaintiff  was  duly  chosen  his 
assignee  in  bankruptcy  and  the  usual  assignment  under  the 
bankrupt  act  was  made  by  the  register  acting  in  the  matter  to 
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the  plaintiff.  The  bankrupt's  interest  in  the  land  was  set  out 
in  his  schedules,  which  was  the  only  real  or  personal  property 
owned  by  the  bankrupt  at  the  commencement  of  the  bank- 
ruptcy proceedings.  On  the  9th  day  of  March,  1875,  the 
bankrupt  was  duly  discharged  from  all  his  debts  by  a  dis- 
charge in  the  usual  form  granted  to  him  in  the  bankruptcy 
proceeding.  No  debts  were  ever  proven  against  the  estate  of 
the  bankrupt,  and  the  proceeding  was  never  finished  or  the 
assignee  discharged.  Up  to  the  3d  day  of  April,  1879,  the 
bankrupt  with  his  brothers  continued  to  occupy  the  land  and 
to  use  it  as  their  own,  the  assignee  making  no  claim  to  it  nor 
to  the  rents  or  profits.  On  that  day  the  bankrupt  with  his 
brothers  executed  a  deed  of  the  premises  to  the  defendant, 
Hewey.  The  plaintiff  did  not  join  in  or  consent  to  the  con- 
veyance, and  in  May,  1879,  this  action  was  commenced  by 
the  plaintiff  as  such  assignee  for  partition  and  division  of  said 
lands,  the  plaintiff  claiming  to  be  the  owner  of  the'  share 
formerly  belonging  to  David  Dennis,  as  such  assignee,  and  as 
assets  of  the  estate  in  bankruptcy.  The  action  was  the  ordi- 
nary action  for  partition.  The  answer  of  the  defendant  set 
up  the  discharge  of  the  bankrupt  from  all  his  debts,  and  that 
more  than  two  years  had  elapsed  since  the  cause  of  action 
accrued  to  the  assignee,  and  that  an  assignee  in  bankruptcy 
could  not  maintain  an  action  for  partition. 

J.  F.  Parkhurst,  for  plaintiff. 

I.  Leave  of  the  bankruptcy  court  was  not  necessary  before 
commencing  this  action.  To  this  point  I  have  only  to  remark 
that  by  section  5044  the  title  to  all  the  real  and  personal  prop- 
erty of  the  bankrupt  is,  by  the  assignment,  vested  in  and 
conveyed  to  the  assignee;  and  the  same  statute  which  pro- 
vides that  the  assignee  may  sell  and  dispose  of  the  property 
also  has  this  provision :  "  The  assignee  shall  have  the  like 
remedy  to  recover  all  the  estate,  debts  and  effects  in  his  own 
name  as  the  debtor  might  have  had  if  the  decree  in  bank- 
ruptcy had  not  been  rendered  and  no  assignment  made,"  &c. 
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(Sec.  5047).  It  has  never  before  been  claimed  in  this  state 
that  any  such  leave  of  the  court  was  necessary.  It  seems  a 
novel  proposition  to  maintain  in  a  state  court  that  its  "  juris- 
diction "  to  entertain  such  an  action  depends  upon  the  permis- 
sion or  direction  of  the  Federal  courts. 

II.  An  assignee  in  bankruptcy  may  maintain  an  action  for 
partition.  The  assignee  gets  this  right  because  he  becomes 
by  the  transfer  to  him  the  absolute  owner  of  the  property  for 
the  purposes  of  the  trust,  and  is,  by  the  act,  given  "  the  like 
remedy  to  recover  all  the  estate,  debts  and  effects  in  his  own 
name,  as  the  debtor  might  have  done  if  the  decree  in  bank- 
ruptcy had  not  been  rendered  and  no  assignment  made" 
(Sec.  5047).  The  assignee  has  even  greater  rights  than  the 
bankrupt  would  have  had  as  to  the  bringing  of  actions,  for  he 
may  bring  actions  to  set  aside  transfers  by  the  debtor  in  fraud 
of  his  creditors.  The  objection  suggested  in  Dubois  agt. 
Cassiday  (75  JW.  Y.,  299)  that  a  receiver  in  supplementary 
proceedings  cannot  maintain  an  action  for  partition  is  founded 
upon  a  reason  not  applicable  to  the  case  at  bar.  Such  a 
receiver  is  only  authorized  to  take  sufficient  property  of  a 
debtor  to  satisfy  the  judgment  under  which  he  was  appointed. 
He  has  not  general  title  to  the  property  unless  a  conveyance 
is  made  to  him  by  the  debtor  under  the  order  of  the  court ; 
and  even  then  his  office  would  terminate  upon  satisfaction  of 
the  judgment  under  which  he  acts.  This  distinction  is  pointed 
out  in  Bostwick  agt.  Menck  et  al.  (40  N.  Y.  [1  Hand},  383). 
See,  also,  Scott  agt.  Elmore  (10  Hun,  58);  Chautauque 
County  Bank  agt.  Risley  (10  JV7".  Y.,  370).  Such  a  receiver 
cannot  maintain  an  action  to  set  aside  a  general  assignment  by 
the  judgment  debtor  as  fraudulent  against  creditors  for  the 
reason  above  stated  (Bostwick  agt.  Menck,  supra).  But  an 
assignee  in  bankruptcy  may  maintain  such  an  action  because 
he  has  a  general  title  (Chemung  Co.  Canal  Bank  agt.  Judson, 
8  N.  Y.,  258).  An  assignee  in  bankruptcy  may  even  main- 
tain an  action  to  remove  a  cloud  upon  his  title  (Beers  agt. 
Place,  36  Conn.,  578),  or  to  vacate  a  transfer  of  property, 
VOL.  LIX  30 
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although  he  is  in  possession  of  it  (11  N.  B.  It.,  121) ;  and  an 
assignee  under  a  general  assignment '  for  the  benefit  of  cred- 
itors may  maintain  an  action  for  partition  ( Van  Arsdale  agt. 
Drake,  2  Barl>.,  600).  This  is  direct  authority  for  the  case 
at  bar  and  is  cited  as  authority  by  our  own  general  term  in 
the  case  of  GaHie  agt.  Eagle  (65  Barl).,  587).  The  necessity 
for  such  a  power  is  apparent  in  the  case  at  bar.  The  land 
will  sell  for  nothing  unless  the  assignee's  right  to  it  is  deter- 
mined. No  purchaser  of  real  estate  would  buy  an  undivided 
share  of  such  a  farm,  especially  when  the  assignee's  right  to 
sell  was  disputed  and  the  purchaser  would  know  he  was  buy- 
ing a  law  suit.  As  was  stated  by  plaintiff's  counsel  on  the 

^  trial,  so  far  as  the  defendant  is  concerned,  this  is  a  friendly 
action  simply  to  determine  whether  defendant  shall  pay  the 
purchase-price  to  the  assignee  or  to  the  bankrupt.  A  decision 
that  the  court  will  not  entertain  the  action  will  leave  the 

^parties  where  they  started  and  make  both  a  sale  and  another 
partition  suit  necessary. 

III.  The  two  years'  limitation  of  the  bankruptcy  act  has 
no  application  to  such  a  case  as  this.  The  adverse  claim 
referred  to  in  the  bankruptcy  act  is  not  an  adverse  claim  by 
or  under  the  bankrupt  (Clark  agt.  Clark,  17  HOVJ,,  315 ; 
Pickett  agt.  McGarrick,  14  N.  B.  R.,  236).  But  as  decided 
by  our  court  of  appeals  this  section  refers  only  to  suits  grow- 
ing out  of  disputes  in  respect  to  property  and  rights  of 
property  of  the  bankrupt,  and  "to  which  adverse  claims 
existed  while  in  the  hands  of  the  bankrupt  and  before  the 
assignment"  (Stephens  agt.  Hauser,  39  N.  Y.,  309,  310). 
And  the  United  States  supreme  court  at  the  October  term, 
1878,  adopt  the  same  construction  (Phelps,  Assignee,  t&c., 
agt.  McDonald,  19  N.  B.  R.,  192).  No  statute  of  limita- 
tions would,  however,  have  any  application  to  "an  action  for 
partition.  The  assignee  was,  in  contemplation  of  law,  in 
possession  of  this  property.  The  doweress  died  only  six 
months  before  this  action  was  commenced,  and  Hewey's  title 
was  made  only  the  day  before  the  commencement  of  the 
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action.  The  bankrupt  has  Lad  no  possession  nor  interest  in 
the  property  since  he  conveyed  this  property  for  the  benefit 
of  creditors  June  30, 1874,  through  his  bankruptcy  proceeding. 
Without  a  discontinuance  of  the  bankruptcy  proceedings  he 
can  never  have  title  again  to  the  property  except  through  the 
assignee  (Diedrich  agt.  Allen,  10  Humph.,  588 ;  Bumps' 
Bankruptcy  [9th  ed.\  page  553). 

IV.  The  plaintiff  should  have  the  relief  demanded  in 
the  complaint.  This  land  belongs  to  the  creditors  of  the 
bankrupt.  The  late  bankruptcy  act  has  been  called  many 
hard  names  and  has  been  justly  charged  with  many  faults, 
but  we  think  it  was  never  before  claimed,  especially  in  a 
court  of  equity,  that  under  this  act  a  bankrupt  may  be  dis- 
charged before  distribution  of  his  estate  and  then  turn  around 
and  take  from  the  assignee  the  entire  estate  which  he  has 
transferred  to  an  assignee  for  the  benefit  of  his  creditors  as  a 
condition  of  receiving  his  discharge. 

Mr.  A.  P.  Ferris  and  Mr.  Kingsley,  for  defendants. 

MACOMBER,  J.  —  The  case  of  Cook  agt.  Whipple  (55  N.  Y., 
150)  decided  that  this  court  has  jurisdiction  in  all  actions, 
legal  or  equitable,  brought  by  an  assignee  in  bankruptcy  to 
recover  the  estate  of  the  bankrupt,  or  to  determine  rights 
to  property  claimed  by  him  as  such  assignee,  or  in  any  way 
affecting  the  same,  and  that  the  jurisdiction  conferred  upon 
the  Federal  courts  by  section  1  of  the  bankrupt  act  was  not 
exclusive.  Nor  does  the  subsequent  amendment  of  that  sec- 
tion, passed  June  22,  1874,  affect  the  statute  so  as  to  impair 
the  authority  of  that  decision.  The  amendment  consists  only 
in  adding  the  following  clause  to  the  section  : 

"  Provided,  that  the  court  having  charge  of  the  estate  of 
any  bankrupt  may  direct  that  any  of  the  legal  assets  or  debts  of 
the  bankrupt,  as  contradistinguished  from  equitable  demands, 
shall,  when  such  debt  does  not  exceed  five  hundred  dollars, 
be  collected  in  the  courts  of  the  state  where  such  bankrupt 
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resides,  having  jurisdiction  of  claims  of  such  nature  and 
amount." 

No  direction  was  given  by  the  district  court  that  this  action 
should  be  brought  in  the  state  court,  nor  was  such  direction 
necessary.  The  amendment  in  no  respect  made  the  jurisdic- 
tion of  the  Federal  courts  exclusive,  when  it  was  not  exclusive 
when  the  decision  of  Cook  agt.  Whipple  was  rendered.  It 
simply  conferred  upon  those  courts  the  power  which  they  did 
not  possess  before  its  passage  of  directing,  of  their  own  motion, 
that  certain  actions  be  prosecuted  in  the  state  courts.  The 
supreme  court  of  this  state  possesses  general  jurisdiction  by 
the  Constitution  and  the  laws  of  all  cases  in  law  and  in  equity. 

In  what  manner  or  in  what  place  a  party  acquires  the  legal 
rights  which  he  proposes  to  enforce  is  quite  immaterial  so 
long  as  the  jurisdiction  of  the  court  has  not  been  denied,  as 
it  may  be  in  a  limited  class  of  cases  where  the  Federal  Con- 
stitution and  the  Federal  laws  have  made  the  jurisdiction  of 
United  States  courts  paramount  and  exclusive.  To  hold  that 
the  proviso  above  quoted  affected  the  jurisdiction  of  this  court 
would  make  jurisdiction  of  a  state  court  dependent  upon  the 
will  of  a  judge  of  the  Federal  court. 

The  only  other  question  which  I  deem  of  sufficient  import- 
ance to  advert  to  is  whether  an  assignee  in  bankruptcy  may 
be  permitted  to  maintain  an  action  for  partition. 

The  appointment  of  the  plaintiff  as  assignee  of  David  Den- 
nis, and  the  transfer  to  him,  clothed  him  with  the  title  to  all 
of  the  property  of  the  bankrupt.  He  became  the  absolute 
owner  of  the  bankrupt's  estate,  both  real  and  personal,  for  the 
purposes  of  his  trust. 

He  became  a  tenant  in  common  with  the  other  part  owners 
of  the  lands  described  in  the  complaint.  It  is  true  it  was  not 
necessary  for  him  to  bring  this  action  for  the  purpose  of  hav- 
ing his  share  set  off  to  him,  for  by  the  bankrupt  act,  he  was 
empowered  to  sell  his  interest  while  it  was  undivided.  He 
was  already  possessed  of  it  as  effectively  as  the  bankrupt  him- 
self was  possessed  of  it  before  the  adjudication  in  bankruptcy 
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and  the  assignee's  title  was  undisputed.  Yet  the  court  cannot 
properly  say,  as  it  seems  to  me,  that  the  assignee  was  bound 
to  proceed  in  that  way.  He  may  have  believed,  with  reason, 
that  a  sale  so  made  would  not  be  so  advantageous  to  his  estate 
as  an  actual  partition  and  a  sale  of  the  portion  set  off  to  him. 
In  such  case  the  assignee  has,  in  my  judgment,  the  right,  and 
it  is  his  duty,  to  bring  a  suit  for  a  partition  of  the  lands. 
Section  5047  declares  that "  the  assignee  shall  have  the  like 
remedy  to  recover  the  estate,  debts  and  effects  in  his  own 
name,  as  the  debtor  might  have  done  if  the  decree  in  bank- 
ruptcy had  not  been  rendered  and  no  assignment  made." 

In  Dubois  agt.  Cassidy  (75  N.  Y.,  302)  it  was  doubted 
whether  a  receiver  appointed  in  proceedings  supplementary 
to  execution  acquired  such  a  title  to  real  estate  as  to  enable 
him  to  maintain  an  action  of  partition.  But  that  suggestion 
rested  upon  the  particular  nature  of  the  estate  which  such  a 
receiver  has.  He  is  not  clothed  with  the  general  title  to  the 
debtor's  property  unless  a  transfer  has  been  made  to  him  by 
the  debtor  either  voluntarily  or  by  an  order  of  the  court.  But 
an  assignee  in  bankruptcy  stands  to  the  estate  of  the  bankrupt 
as  does  an  assignee  under  a  voluntary  and  general  assignment 
for  the  benefit  of  creditors  to  the  estate  of  the  assignor.  He 
becomes  the  absolute  owner  of  the  entire  estate  for  the  pur- 
pose of  distributing  the  same  to  all  of  the  creditors  ratably. 
In  Van  Arsdale  agt.  Drake  (2  Barb.,  600)  it  was  held  that  an 
assignee  under  the  state  insolvent  act  could  maintain  an  action 
for  the  partition  of  the  debtor's  real  estate. 

As  to  the  point  that  the  action  is  required  to  be  brought 
within  two  years  it  is  sufficient  to  say  that  the  suit  is  not  to 
recover  property  in  dispute,  or  to  which  there  is  any  adverse 
claim,  but  it  is  brought  for  the  purpose  of  getting  it  into  a 
situation  where  it  will  bring  the  largest  sum  to  the  estate. 

A  point  is  also  made  by  the  counsel  for  the  defendants  that 
the  discharge  of  the  bankrupt  restored  to  him  this  property, 
but  manifestly  this  position  is  wholly  untenable. 

I  must  conclude  that  the  plaintiff  is  entitled  to  the  relief 
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demanded  in  the  complaint,  with  costs  chargeable  upon  the 
property  or  upon  the  fund  in  case  a  partition  cannot  be  had 
and  a  sale  is  directed. 


SUPREME  COURT. 
DANIEL  W.  FISH  agt.  ISAAC  M.  HOSE  and  another. 

Pleading—  Compkiint — wlien  it  is  sufficient — Mitgoindcr  of  parties  defend- 
ant —  Demurrer  —  Code  of  Civil  Procedure,  section  488. 

In  an  action  against  two  defendants  a  complaint  will  not  be  held  defective 
on  a  joint  demurrer  by  both,  put  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  if  it  stales  a  cause  of 
action  against  either. 

That  there  is  a  misjoinder  of  parties  defendant  is  not  a  ground  of  demurrer. 
The  defect  of  parties  defendant,  for  which  a  demurrer  may  be  interposed, 
is  a  deficiency. 

Special  Term,  April,  1880. 
DEMUKEER  to  complaint. 
A.  J.  Perry,  for  defendants. 
Hawkins  <&  Cothren,  for  plaintiff. 

VAN  VOKST,  J.  —  This  is  a  joint  demurrer  by  the  defend- 
ants. The  plaintiff  has  clearly  a  cause  of  action  against  the 
defendants,  separately.  The  demurrer  takes  the  objection 
that  the  facts  stated  do  not  constitute  a  cause  of  action  against 
the  defendants,  jointly  or  severally. 

But  in  an  action  against  two  defendants  the  complaint  will 
not  be  held  bad  on  a  joint  demurrer  by  both  defendants,  put 
upon  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  if  it  states  a  cause  of  action  against 
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either  (Phillips  agt.  Hayadorn,  12  How.  P.  R.,  17  ;  Eldridye 
agt.  Bell,  idem,  5-47). 

In  order  to  have  reached  the  true  ground  of  objection  which 
is  argued  in  this  behalf  the  demurrer  should  have  assigned  as 
grounds  thereof  that  causes  of  action  had  been  improperly 
united  (Jackson  agt.  Brookins,  5  Hun,  531). 

It  is  objected  by  the  demurrer  that  there  is  a  in  is  joinder 
of  parties  defendant. 

But  no  such  objection  can  be  taken  by  demurrer.  The 
defect  of  parties  defendant,  for  which  a  demurrer  may  be 
interposed,  is  a  deficiency  (Code  Civil  Procedure,  sec.  488, 
subs.  5  and  6  ;  Peaboddy  agt.  Washington  Co.  Mutual  Ins. 
Co.,  20  Barb.,  339  ;  Richtmyer  agt.  Richtmyer,  50  Barb.,  55). 

There  should  be  judgment  for  the  plaintiff  on  the  demurrer, 
with  liberty  to  the  defendants  to  answer  on  payment  of  costs. 


SUPEEME  COURT. 

k 

WILLIAM  BARNES  agt.  THE  ATLANTIC  MUTUAL  LIFE  INSURANCE 
COMPANY  and  EDWARD  NEWCOMB,  as  receiver  thereof. 

Insolvent  insurance  company  —  Receiver  —  Power  of  the  court  to  order  pay- 
ment to  counsel  employed  by  the  company  out  of  funds  in  the  hands  of  the 
receiver  though  they  were  unsuccessful  in  the  litigation. 

The  superintendent  of  the  insurance  department  made  a  report  in  refer- 
ence to  The  Atlantic  Mutual  Life  Insurance  Company,  in  pursuance  of 
the  laws  of  1869,  and  on  this  report  the  attorney-general  instituted  the 
usual  proceeding  to  wind  up  the  company  and  place  its  effects  in  the 
hands  of  a  receiver,  and  an  order  appointing  a  receiver  was  made.  At 
the  commencement  of  these  proceedings  the  plaintiff,  in  behalf  of  the 
insurance  company  and  upon  and  by  virtue  of  an  employment  of  its 
appropriate;  officers,  undertook  to  and  did  defend  the  proceedings  up  to 
the  time  of  the  appointment  of  the  receiver.  With  the  decision  appoint- 
ing a  receiver  the  company  was  not  satisfied,  it  still  insisted  on  its 
solvency  and  right  to  transact  its  own  business  ;  and  although  the 
defendant  Newcomb,  who  was  appointed  receiver,  at  once  tiled  his 
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bond  and  took  possession  an  appeal  from  the  order  was  taken  by  the 
plaintiff  acting  as  attorney  of  the  company;  and  various  other  proceed- 
ings were  had,  in  all  of  which  the  plaintiff  appeared  for  and  conducted 
the  same  for  and  on  behalf  of  the  company : 

Held,  that  an  action  is  properly  brought  and  may  be  maintained  by  the 
attorney  against  the  company  and  the  receiver  for  his  services,  disburse- 
ments and  expenses,  and  the  court  has  power  to  order  payment  to  the 
plaintiff  out  of  the  funds  in  the  hands  of  the  receiver. 

Held,  further  (after  reciting  the  history  of  the  proceedings  taken  by  the 
company  and  the  further  fact  that  all  these  proceedings  were  taken  in 
good  faith  by  the  company  and  its  counsel,  and  in  the  honest  and  con- 
scientious belief  of  its  solvency  and  ability  to  manage  its  affairs  without 
the  intervention  of  the  court),  that  under  such  circumstances  the  man- 
agers and  officers  of  the  company  not  only  had  the  right  but  it  was  their 
duty  to  do  what  they  could  to  keep  it  in  life ;  and  the  plaintiff  having 
been  employed  by  the  company  the  court  ought  to  exercise  such  power 
and  order  payment  to  the  plaintiff  out  of  the  funds  in  the  hands  of  the 
receiver. 

Held,  also,  that  the  objection  urged  by  the  defendant  that  this  action  by 
the  company,  these  various  proceedings  that  were  had  after  the  appoint- 
ment of  a  receiver,  must  be  regarded  as  a  violation  of  and  as  prohibited 
by  the  order  appointing  the  receiver  and,  therefore,  contemptuous,  is 
clearly  untenable.  The  company  are  in  no  position  to  raise  such  a  ques- 
tion. They  having  employed  counsel  and  urged  on  these  proceedings 
they  cannot  now  object  to  th<*  counsel  receiving  any  compensation  for 
his  labor,  or  reimbursement  for  his  expenses,  because  they  were  viola 
ting  the  order  of  the  court  when  they  employed  and  directed  it  to  be 
done. 

Nor  is  the  plaintiff's  claim  barred  by  any  previous  action  taken  by  the 
court  as  to  the  allowance  of  costs.  The  appellate  courts  could  make  no 
provision  except  for  taxable  costs  which,  from  the  proof  in  this  case, 
would  afford  no  adequate  compensation  for  the  labor  performed  and 
the  disbursements  incurred. 

Albany  Special  Term,  May,  1880. 

~R.  W.  Peckham  and  William  Barnes,  for  plaintiff. 

Henry  Smith,  for  receiver. 

William  G.  Weed,  for  company. 

OSBORN,  J.  —  This  cause  was  tried  before  me  at  an  adjourned 
Albany  circuit  without  a  jury.     There  is  no  disagreement  as 
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to  facts.  There  is  no  doubt  that  the  plaintiff,  or  the  firm  of 
which  he  was  a  member,  in  behalf  of  the  defendant  The 
Atlantic  Mutual  Life  Insurance  Company,  and  upon  and  by 
virtue  of  the  employment  of  its  appropriate  officers,  rendered 
the  services  and  incurred  the  disbursements  and  expenses  spe- 
cified in  the  schedule  annexed  to  the  complaint.  That  the 
value  of  the  services  rendered  amounted  to  the  full  sum 
charged  is  testified  to  by  two  disinterested  witnesses,  and  is 
not  contradicted  by  any  evidence  in  the  case.  Notwithstand- 
ing this  the  defendants  assert  that  the  plaintiff  cannot  maintain 
this  action  and  is  not  entitled  to  the  relief  demanded,  or  to 
any  part  thereof. 

The  company  appears  by  Mr.  "William  G.  Weed  and  insists 
that  no  judgment  can  pass  against  it  for  the  reason  that  all 
the  services  and  disbursements  charged  for  were  after  it  had 
been  placed  in  the  hands  of  the  defendant  Newcomb,  as 
receiver,  and  that  it  could  not,  therefore,  legally  incur  any 
such  liability  and  had  no  authority  for  contracting  with  the 
plaintiff  or  his  firm  for  the  rendition  of  any  such  services,  &c. 
Here  let  me  say  that  the  plaintiff,'  by  an  assignment  of  his 
partner,  has  become  the  sole  owner  of  the  claim  in  suit  and 
so  brings  the  action  in  his  individual  name.  The  claim  of  the 
company  is,  to  say  the  least,  somewhat  novel.  It  must  be  that 
it  is  founded  on  the  notion  that  the  usual  injunction  clause  in 
the  order  appointing  the  receiver  so  far  prohibited  the  com- 
pany from  acting  or  transacting  any  business  as  to  make  its 
action  in  the  employment  of  attorneys  and  counsel  illegal  and 
invalid,  and  so  exonerate  it  from  all  liability  to  the  plaintiff 
for  the  great  amount  of  labor  performed  and  disbursements 
and  expenses  incurred,  and  which  is  the  subject  of  this  con- 
troversy. This  is  the  position  of  the  company  as  nearly  as  I 
could  ascertain  its  position  on  the  trial  and  argument,  and,  as 
I  stated  before,  is  somewhat  novel  in  pleading  a  disregard  and 
violation  of  an  order  of  this  court  as  an  excuse  or  defense  for 
its  acts. 

The  defendant  Newcomb,  as  receiver,  appears  in  the  action 
VOL.  LIX  31 
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through  his  counsel,  Hon.  Henry  Smith,  and  interposes  a 
defense  much  more  plausible  and  presenting  questions  some- 
what troublesome  and  worthy,  at  all  events,  of  the  most 
careful  and  serious  consideration.  He  insists  that  all  the 
services  and  disbursements  for  which  the  plaintiff  seeks  to 
recover,  and  which  he  asks  shall  be  declared  a  lien  upon  the 
funds  in  the  hands  of  the  receiver  arid  paid  therefrom,  were 
in  fact  after  the  receiver  had  been  regularly  appointed,  filed 
his  bond  and  taken  possession  of  the  assets  of  the  company  as 
the  court's  officer,  and  for  the  benefit  of  and  in  the  interest 
of  the  great  number  interested  in  the  fund,  there  can  be  no 
recovery  as  against  the  receiver  or  to  reach  the  fund  in  his 
hands.  He  further  says  that  all  these  services  were  performed 
and  expenses  incurred  in  proceedings  and  litigations  hostile  to 
the  receiver  and  to  the  order  of  the  court  appointing  him. 
In  view  of  these  facts  it  is  forcibly  urged : 

1st.  That  the  court  has  no  power  to  direct  the  amount  of 
the  plaintiff's  claim  created  in  acting  for  the  company  in  a 
hostile  and  unsuccessful  proceeding  to  be  paid  out  of  the 
funds  in  the  hands  of  the  receiver.  That  no  authority  for 
such  an  order  can  be  found  in  the  act  providing  for  the 
appointment  of  receivers  under  which  the  proceedings  were 
instituted  by  which  Newcomb  was  appointed,  or  elsewhere, 
but  in  fact  that  it  would  be  in  contravention  to  the  act  spe- 
cially providing  for  the  disposition  of  the  funds  (Laws  1869, 
chap.  902). 

2d.  It  is  further  urged  on  the  part  of  the  receiver  that  if 
the  court  has  such  power  it  ought  not  to  be  exercised ;  that 
the  court  has  taken  the  funds  and  assets  of  the  company  out 
of  its  hands  and  put  them  in  charge  of  its  (the  court's)  officer 
because  of  the  company's  mismanagement,  and  that  it  would 
be  unjust  to  compel  policyholders  to  pay  counsel  in  trying  to 
defeat  the  proper  order  of  the  court ;  and, 

3d.  That  whatever  power  or  discretion  the  court  may  have 
had  over  this  fund  in  awarding  compensation  to  plaintiff  was 
determined  on  the  decision  of  each  successive  proceeding. 
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When  these  objections,  so  ingeniously  put  and  ably  and 
forcibly  urged  by  the  learned  counsel  for  the  receiver,  are 
satisfactorily  met  and  answered,  together  with  the  one  first 
suggested,  and  which  is  also  insisted  upon  by  the  receiver,  to 
wit,  that  every  step  taken  by  the  plaintiff  for  this  company 
for  which  he  sues  was  a  violation  of  the  restraining  and 
injunction  order  of  the  court  appointing  the  receiver,  we  shall 
have  but  little  difficulty  in  arriving  at  a  proper  disposition  to 
be  made  of  this  case. 

In  order  to  determine  these  various  questions  intelligently 
a  very  brief  statement  of  facts  may  be  profitable. 

The  defendant  "  The  Atlantic  Mutual  Life  Insurance  Com- 
pany "  commenced  its  existence  and  business  in  the  year  1866. 
It  had,  in  May,  1877,  $1,100,000,  or  thereabouts,  as  assets, 
and  thousands  of  policyholders.  It  had  been,  as  these  figures 
show,  doing  a  large  and  extensive  business  during  all  the  years 
from  1866  to  1877,  and  its  managers  enjoyed  the  confidence 
and  respect  of  all  who  were  interested. 

On  the  9th  day  of  May,  1877,  the  superintendent  of  the 
insurance  department  made  a  report  in  reference  to  it  in  pur- 
suance of  the  laws  of  1869  above  cited.  On.  this  report  the 
people,  by  the  attorney-general,  on  the  llth  day  of  May,  1877, 
instituted  the  usual  proceeding  to  wind  up  the  company  and 
place  its  effects  in  the  hands  of  a  receiver. 

On  the  return  day  of  the  order  to  show  cause  the  company 
appeared  by  the  plaintiff  and  others  as  counsel  to  resist  the 
application.  The  company  insisted  that  there  was  nothing  in 
its  condition  to  warrant  the  interference  of  the  court.  Mr. 
justice  WESTBROOK,  before  whom  these  proceedings  were  had, 
would  not,  or  did  not,  appoint  the  receiver  upon  the  paper 
presented  but  took  testimony  as  to  its  actual  condition,  and 
so  small  was  the  amount  of  the  alleged  deficit  that  time  was 
afforded  to  make  up  the  same.  This,  it  seems,  was  not  done, 
and  it  was  not  until  August  6, 1877,  that  the  order  appointing 
a  receiver  was  in  fact  made. 

Up  to  this  point  the  plaintiff,  or  his  firm,  were  paid  for 


244  NEW  YORK  PRACTICE  REPORTS. 

Barnes  agt.  Atlantic  Mutual  Life  Insurance  Company. 

their  services,  except  Stein,  in  bill  No.  1.  But  with  this 
decision  the  company  was  not  satisfied.  It  still  insisted  on  its 
solvency  and  right  to  transact  its  own  business ;  and  although 
the  defendant  Newcomb,  who  was  appointed  receiver,  at  once 
filed  his  bond  and  took  possession,  an  appeal  from  the  order 
was  taken  to  the  general  term  and  the  order  affirmed,  "  with 
ten  dollars  costs  and  printing  disbursements,  to  be  paid  out  of 
any  funds  in  the  hands  of  the  receiver,  now  or  hereafter." 
From  this  order  an  appeal  was  taken  to  the  court  of  appeals, 
which  court  affirmed  the  order  of  the  general  term,  so  far  as 
the  appointment  of  a  receiver  was  concerned,  but  modified 
the  order  in  important  particulars,  as  will  be  seen  by  a  refer- 
ence to  the  order  of  that  court,  and  then  directed  the  costs  of 
the  company,  as  well  as  of  the  attorney-general,  to  be  paid 
out  of  the  funds  in  the  hands  of  the  receiver.  But  this,  of 
course,  only  related  to  the  taxable  costs,  which  would  be 
inadequate  to  compensate  the  attorneys  of  the  company. 

The  next  step  in  the  case  seems  to  have  been  an  opposition 
by  the  company  to  the  confirmation  of  the  actuary's  report. 
Because  of  this  the  report  was  sent  bank  for  revision,  and 
when,  after  much  time  and  labor,  a  modified  report  was  made, 
though  still  opposed,  it  was  confirmed  with  no  provision  as  to 
costs.  From  this  an  appeal  was  taken  by  the  company  to  the 
general  term,  where  the  order  was  affirmed  and  no  provision 
made  as  to  costs.  An  appeal  from  this  to  the  court  of  appeals 
was  dismissed  without  costs  to  either  party. 

Then  followed  a  motion  on  behalf  of  the  company  to  dis- 
charge the  receiver  and  to  be  restored  and  reinstated  to  its 
assets  and  so  go  on  and  transact  its  own  business. 

The  company  all  through  these  various  legal  proceedings 
insisted,  and  down  to  the  time  of  this  trial  still  insisted,  that 
it  was  solvent  and  ought  not  to  be  interfered  with  in  the  con- 
duct and  management  of  its  business.  But  this  motion  was 
denied  with  no  provision  as  to  costs.  An  appeal  was  taken 
to  the  general  term,  and,  if  I  mistake  not,  the  attorney-gen- 
eral also  appealed  from  this  last  order,  but  the  general  term 
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affirmed  the  order,  with  costs  and  printing  disbursements,  to 
be  paid  to  the  receiver  by  the  people.  On  appeal  to  the  court 
of  appeals  the  general  term  order  was  affirmed,  without  costs 
to  either  party. 

I  have  not  these  various  orders  before  me,  but  I  think  I 
have  given  them  correctly  and  in  the  order  in  which  they 
occurred.  Certainly  they  are  given  with  sufficient  accuracy 
for  my  present  purpose. 

Thus  it  will  be  seen  that  there  were  three  separate  proceed- 
ings growing  out  of  the  appointment  of  a  receiver  for  this 
company,  all  of  which  were  bitterly  and  stubbornly  resisted 
and  opposed,  and  in  none  of  them  was  there  a  cessation  of 
legal  warfare  until  the  court  of  last  resort  had  been  appealed 
to.  Although  the  company  was  substantially  defeated  at  each 
successive  step  in  the  litigation  it  is  entirely  clear  to  my  mind, 
from  all  the  circumstances  as  well  as  positive  evidence  in  the 
case,  that  it  was  acting  fairly  and  in  good  faith  under  the 
advice  of  able  lawyers,  and  with  a  well-settled  conviction  of 
its  solvency  and  ability  as  well  as  right  to  transact  its  own 
business. 

The  court,  upon  the  first  application,  was  evidently  embar- 
rassed from  the  papers  presented  as  to  its  duty  in  the  premises 
and  so  took  oral  evidence  of  its  condition. 

It  is,  perhaps,  the  only  application  ever  made  for  the  court's 
interference  in  the  affairs  of  an  institution  of  over  a  million 
of  dollars  of  assets  where  the  alleged  deficit  was  for  so  small 
an  amount. 

I  mention  this  not  as  an  intended  criticism  on  the  action  of 
the  court ;  by  no  means.  I  do  not  question  the  correctness 
of  its  action,  but  only  to  show  that  there  was  good  ground  for 
the  action  of  the  company  and  that  it  and  its  advisers  acted  in 
good  faith  in  the  premises. 

The  proof  is  clear  that  the  services  and  disbursements  were 
rendered  not  only  with  the  knowledge  and  assent  of  the  com- 
pany but  on  its  express  employment  and  the  plaintiff  ought 
to  be  compensated  therefor.  That  his  right  to  recover  against 
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the  company  in  an  ordinary  action  at  law  for  these  services 
and  disbursements  is  entirely  clear.  But  such  a  recovery 
alone  would  avail  nothing.  The  funds  and  assets  are  now  all 
in  the  hands  of  the  defendant  Newcomb,  as  receiver,  and  so 
the  action  is  brought  in  this  form  and  the  equitable  power  of 
the  court  invoked  in  order  that  the  plaintiff  may  obtain  what 
is  his  just  due. 

And  this  brings  us  now  to  consider  the  legal  questions 
involved ;  and,  first,  has  the  court  any  power  to  order  pay- 
ment to  the  plaintiff  out  of  the  funds  in  the  hands  of  the 
receiver  ?  I  grant  that  this  action  is  somewhat  novel,  and, 
perhaps,  no  case  can  be  found  entirely  analogous ;  but  there 
are  certain  familiar  principles,  well  understood,  with  very 
many  adjudications  of  the  courts  in  this  and  other  states  so 
similar  in  principle  that  I  have  come  to  the  conclusion  that 
such  power  exists,  and  in  a  proper  case  can  and  should  be 
exercised.  It  must  be  constantly  borne  in  mind  that  the 
funds  or  assets  of  the  company  are  now  under  the  control  of 
the  court.  The  receiver  is  its  officer.  Not  one  dollar  of  it 
can  be  paid  out  properly  without  the  authority  of  the  court. 
Thus  it  would  seem,  as  an  original  question,  that  there  was, 
and  of  necessity  must  be,  a  power  inherent  in  the  court  to 
give  such  direction  as  to  the  disposition  or  distribution  of  the 
fund  as  shall  seem  to  be  just  and  equitable.  "We  are  not, 
however,  left  without  precedent  or  authority.  In  the  very 
proceedings  taken  by  the  company  and  above  referred  to  in 
the  order  in  which  they  occurred  it  will  be  seen  that  the  court 
of  appeals  recognized  this  doctrine  and  directed  the  costs  of 
the  company  in  that  court,  though  unsuccessful,  to  be  paid 
out  of  the  funds  in  the  hands  of  the  receiver.  So,  also,  in  the 
case  of  this  very  company,  an  effort  was  made  by  certain  par- 
ties interested,  as  appears  by  one  of  the  orders  on  file  and  the 
report  of  the  receiver  to  the  legislature,  after  the  appointment 
of  the  receiver  to  put  it  (the  company)  into  bankruptcy,  and 
the  costs,  counsel  fees  and  expenses  of  the  receiver  were 
ordered  paid  out  of  the  fund. 
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So,  also,  numerous  cases  could  be  cited  and  precedents  given 
to  show  that  the  court  has  granted  costs,  counsel  fees  and 
expenses  out  of  the  fund  to  lawyers  in  life  insurance  dissolu- 
tion cases  appearing  merely  for  creditors  and  policyholders. 

The  same  firm  who  rendered  the  services  in  suit  were 
allowed  by  an  order  of  the  court  $1,500  for  professional 
services  rendered  on  the  retainer  of  policyholders  in  the  Con- 
tinental Life  Insurance  Company,  and  the  same  or  its  payment 
charged  upon  the  fund. 

The  general  term  in  the  first  department,  as  I  am  advised, 
made  an  order  in  the  case  of  the  Security  Life  Insurance 
Company  that  the  intervening  policyholders  were  at  liberty 
to  make  application  to  the  court  for  an  order  directing  pay- 
ment of  the  costs  and  expenses  of  the  action  or  actions  brought 
by  them  out  of  the  funds  or  assets  in  the  hands  of  the  corpora- 
tion in  priority  to  other  claims.  In  the  case  of  Van  Schmidt 
agt.  Huntington  (1  Cal.  R.,  56)  it  was  held  "  that  where  it 
was  for  the  interest  of  all  parties  concerned  that  the  company 
should  be  legally  dissolved  the  costs  and  a  counsel  fee  on  each 
side  should  be  pai$  out  of  the  fund."  And  the  power  of  the 
court  over  funds  in  its  hands  to  award  costs  to  be  paid  out  of 
the  fund  to  both  parties  asserting  a  claim  thereto,  has  often 
been  recognized  in  cases  where  a  bill  of  interpleader  has  been 
filed  (Atkinson  agt.  Marks,  1  Cowen  R,,  693 ;  Badeau  agt. 
Rogers,  2  Paige,  209 ;  Richardson  agt.  Sutton,  6  Johns.  Ch., 
445 ;  Canfield  agt.  Sterling,  1  Ilopk.,  224). 

A  great  variety  of  equitable  actions  can  be  found  involving 
conflicting  rights  and  interests  to  a  particular  fund  or  in  a 
particular  state  where  the  power  of  the  court  to  award  costs 
to  a  party,  though  unsuccessful,  has  been  recognized  and 
established.  Indeed,  it  is  now  so  well  adjudicated  as  to  be 
beyond  question  ;  for  instance,  actions  by  legatees  to  enforce 
trusts  under  a  will,  actions  for  the  construction  of  a  will  and 
many  others  that  might  be  found.  In  mortgage  foreclosures 
and  partition  actions,  when  there  is  reasonable  ground  for  an 
appearance,  answer  and  defense  by  a  party,  though  unsuccess- 
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fill,  it  is  a  very  common  thing  to  award  costs  out  of  the 
proceeds  of  the  sale  of  the  property  to  the  attorney  for  the 
unsuccessful  litigant.  So  familiar  is  the  rule  in  equity  cases 
or  proceedings  that  the  power  of  the  court  over  costs  is  in  its 
own  discretion  that  it  is  rarely,  if  ever,  the  subject  of  review  ; 
without  further  reasoning  or  reference  to  authority,  it  seems 
to  me  clear  that  the  court  has  the  power  in  this  case  to  award 
the  amount  which  the  plaintiff  is  entitled  to  recover  out  of  the 
funds  in  the  hands  of  the  receiver,  and  for  such  purpose  that 
the  action  is  properly  brought  in  its  present  form  and  the 
receiver  properly  made  a  party  defendant. 

Assuming  this  to  be  so  the  next  question  that  arises,  ought 
the  court  to  exercise  such  power  in  this  particular  case  ?  With 
a  view  of  answering  this  properly  I  have  already  recited  the 
history  of  the  proceedings  taken  by  the  company,  and  the  fur- 
ther fact  that  all  these  proceedings  were  taken  in  good  faith 
by  the  company  and  its  counsel,  and  in  the  honest  and  con- 
scientious belief  of  its  solvency  and  ability  to  manage  its 
affairs  without  the  intervention  of  the  court.  Believing  this, 
what  was  the  duty  of  the  company  ?  Was  it  to  submit  pass- 
ively ?  Would  it  have  been  justified  in  allowing  its  manage- 
ment and  operations  to  be  taken  from  it  without  resistance 
and  its  corporate  existence  wiped  out  ?  I  think  not.  Indeed, 
the  company  was  partially  successful  in  the  court  of  appeals 
on  the  appeal  from  the  order  of  the  general  term  affirming 
the  special  term  order  appointing  a  receiver.  The  court  of 
appeals  modified  that  order  so  "  as  not  to  dissolve  the  corpora- 
tion, and  so  as  not  to  give  the  securities  deposited  with  the 
superintendent  of  the  insurance  department  to  the  receiver." 
The  fact  that  the  court  refused  to  appoint  a  receiver  in  the 
first  instance  on  the  papers  presented  but  waited  for  other  and 
further  proof  and  to  give  an  opportunity  to  make  up  the 
comparatively  small  deficit  as  claimed  by  the  attorney-gen- 
eral ;  the  modification  of  that  order  when  made  by  the  court 
of  appeals ;  the  fact  that  the  attorney-general  united  in  the 
appeal  from  the  order  subsequently  made  denying  motion  to 
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discharge  the  receiver  and  to  restore  the  company  its  property 
and  assets  so  that  it  might  continue  its  business,  all  tend  to 
show  that  the  affairs  of  this  company  were  in  a  situation 
entirely  different  from  many,  perhaps  from  any  other  that 
has  been  given  over  to  a  receiver,  and  that  it  was  a  debatable 
question,  to  say  the  least,  as  to  whether  it  should  be  interfered 
with  by  the  court.  Undoubtedly  its  (the  court's)  action  was 
proper  and  right,  but  the  right  was  not  so  clear  as  to  make 
resistance  thereto  by  the  company  unreasonable  or  open  to 
the  suspicion  that  its  action  was  not  taken  all  through  in  good 
faith,  with  fair  grounds  to  hope  for  success.  Under  such  cir- 
cumstances I  think  the  managers  and  officers  of  the  company 
not  only  had  the  right  but  that  it  was  their  duty  to  do  what 
they  could  to  keep  it  in  life  (Sheldon  Hat  Co.  agt.  Eckmeyer 
Hat  Co.  and  others,  56  How.  Pr.  R.,  TO  ;  Copeland  agt.  Citi- 
zens^ Gas  Co.,  61  Barb.,  605,  and  Abbott  agt.  American 
Hard  Rubber  Co.,  33  Barb.,  538). 

Another  objection  urged  by  the  defendants  that  this  action 
by  the  company,  these  various  proceedings  that  were  had  after 
the  appointment  of  a  receiver,  must  be  regarded  as  a  violation 
of  and  as  prohibited  by  the  order  appointing  the  receiver  and, 
therefore,  contemptuous,  is  clearly  untenable.  The  language 
used  warrants  no  such  construction,  and  certainly  no  such 
thing  could  have  been  intended.  As  I  said  in  the  commence- 
ment of  this  opinion  the  company  are  in  no  position  to  raise 
such  a  question.  It  hardly  lies  with  it  or  its  officers  now  to 
say :  True,  we  employed  counsel  and  urged  on  these  proceed- 
ings, but  we  now  object  to  the  counsel  receiving  any  compen- 
sation for  his  labor  or  reimbursement  for  his  expenses  because 
we  were  violating  the  order  of  the  court  when  we  employed 
and  directed  it  to  be  done. 

The  only  other  objection  urged  by  the  learned  counsel  for 
the  receiver  is,  that  if  the  court  has  or  had  any  power  over 
this  fund,  so  far  as  the  payment  of  the  costs  of  the  company 
is  concerned,  the  same  has  been  passed  upon  and  determined 
by  each  successive  proceeding.  This  cannot  be  sound. 
VOL.  LIX  32 
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The  appellate  courts  could  make  no  provision  except  for 
taxable  costs,  which,  from  the  proof  in  this  case,  would  afford 
no  adequate  compensation  for  the  labor  performed  and  the 
disbursements  incurred. 

So,  also,  it  has  in  the  same  sense  passed  upon  the  receiver's 
costs  and  disbursements,  but  who  doubts  for  a  moment  that 
the  court  can  direct  payment  out  of  the  fund  (if  it  has  not 
already  done  so)  of  a  fair  and  reasonable  sum  to  the  counsel 
for  the  receiver  for  his  costs,  counsel  fee  and  disbursements 
in  the  matter.  I  feel  not  the  slightest  embarrassment  from 
this  objection ;  if  I  am  right  in  the  main  propositions  dis- 
cussed I  am  confident  the  plaintiff's  claim  is  not  barred  by 
any  previous  action  taken  by  the  court  as  to  the  allowance  of 
costs. 

It  follows  from  the  views  expressed  that  the  plaintiff  is 
entitled  to  the  relief  demanded  in  the  complaint.  The  amount 
seems  large,  very  large  to  me.  I  am  aware  of  the  well  known 
and  conceded  ability  of  the  plaintiff  as  a  lawyer,  and  particu- 
larly in  cases  and  proceedings  of  a  character  in  which  the 
services  were  rendered  for  which  this  action  is  brought.  I 
can  appreciate  the  great  amount  of  labor  and  research  bestowed 
and  the  large  amount  of  money  necessarily  expended  in  print- 
ing and  other  expenses.  Still,  in  view  of  the  fact  that  the 
value  of  these  services  so  rendered  and  charged  were  sworn  to 
be  fair  and  reasonable  by  disinterested  witnesses  offered  by 
the  plaintiff,  and  even  $2,000  less  than  their  actual  value,  and 
that  no  witness  was  called  on  the  part  of  the  defendant,  or 
either  of  them,  to  question  the  same,  I  do  not  feel  justified  in 
departing  from  undisputed  testimony  to  fix  a  different  sum 
or  amount. 

The  conclusions  to  which  I  have  arrived  have  been  hastily 
written  but  were  not  reached  until  after  tlie  most  careful 
examination  and  investigation  of  the  case,  and  the  authorities 
to  which  my  attention  was  called  and  others  consistent  with 
other  official  duties. 

As  I  have  stated  the  action  is  somewhat  novel  and  not 
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entirely  free  from  embarrassment.  The  interesting  questions 
raised  and  the  large  amount  involved  demand  and  will  doubt- 
less receive  the  most  careful  consideration  of  the  highest 
appellate  tribunal,  and  when  •  a  decision  thereon  shall  have 
been  pronounced  by  that  tribunal  important  principles  will 
be  settled  as  to  which  some  doubts  may  now  exist.  • 

Judgment  is  ordered  for  the  plaintiff  for  the  amount  and 
interest  demanded  in  the  complaint,  and  in  the  manner  claimed, 
together  with  costs. 


COUKT  OF  APPEALS. 

In  the  Matter  of  the  Assignment  of  JOHN  W.  LEWIS  for  the 
benefit  of  his  creditors. 

Assignee  —  his  duty  as  to  payment  of  taxes  on  assigned  real  estate. 

An  assignee  for  the  benefit  of  creditors  is  not  required,  pending  an  action 
for  the  foreclosure  of  a  mortgage  made  by  his  assignor,  where  the  mort- 
gagees have  possession  of  the  mortgaged  lands,  through  a  receiver,  to 
pay  taxes  in  arrears  when  the  mortgaged  lands  are  insufficient  security. 

Jime,  1880. 

FINCH,  J.  —  The  assignor  in  this  case,  in  1876,  executed  his 
bond  and  mortgage  to  Upham  &  Tucker,  as  trustees,  to  secure 
a  debt  due  to  them  of  $25,000.  In  1879  he  made  a  general 
assignment  to  John  A.  Davenport,  in  trust,  to  pay  certain 
preferred  creditors  in  full,  or  ratably,  and  out  of  any  surplus 
remaining  to  pay  the  balance  of  his  indebtedness  in  full,  or  so 
far  as  the  assigned  estate  would  allow.  The  mortgage  con- 
tained a  provision  that  upon  failure  to  pay  interest  or  taxes 
the  whole  mortgage  debt,  at  the  option  of  the  creditor,  should 
become  due.  That  emergency  arising  the  mortgagees  com- 
menced an  action  for  the  foreclosure  of  their  security,  and 
through  the  intervention  of  a  receiver  appointed  upon  their 
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motion  became  possessed  of  the  mortgaged  lands  pending  the 
foreclosure.  It  appears  that  Lewis  having  failed  to  pay 
the  taxes  of  1877, 1878  and  1879,  and  a  Croton  water  tax,  the 
mortgagees  presented  their  petition  to  the  court  of  common 
pleas  of  the  city  of  New  York  reciting  the  foregoing  facts 
and  asserting  that  the  mortgaged  lands  were  an  insufficient 
security  for  the  debt  and  asked  for  an  order  that  the  assignee 
should  pay  and  discharge  the  taxes  in  arrear.  The  assignment 
contained  no  provision  giving  any  preference  to  taxes,  or 
directing  their  payment  at  all,  except  as  embraced  in  the  gen- 
eral unpreferred  debts  of  the  assignor.  The  prayer  of  the 
petition  was  denied,  and  the  order  thereupon  entered  was 
afterwards  affirmed  by  the  general  term. 

"We  think  the  motion  was  properly  decided.  The  assignee 
derives  all  his  power  from  the  assignment,  which  is  both  the 
guide  and  measure  of  his  duty.  Beyond  that,  or  outside  of 
its  terms,  he  is  powerless  and  without  authority.  The  control 
of  the  court  over  his  action  is  limited  in  the  same  way  and 
can  only  be  exercised  to  compel  his  performance  of  the  stipu- 
lated and  defined  trust  and  protect  the  rights  which  flow  from 
it.  He  distributes  the  proceeds  of  the  estate  placed  in  his 
care  according  to  the  dictation  and  under  the  sole  guidance  of 
the  assignment,  and  the  statutory  provisions  merely  regulate 
and  guard  his  exercise  of  an  authority  derived  from  the  will 
of  the  assignor.  The  courts,  therefore,  cannot  direct  him  to 
pay  a  debt  of  the  assignor,  or  give  it  preference,  in  violation 
of  the  terms  of  the  assignment  and  the  rights  of  creditors 
under  it.  To  hold  the  contrary  would  be  to  put  the  court  in 
the  place  of  the  assignor  and  assert  a  right  to  modify  the 
terms  of  the  assignment,  after  it  had  taken  effect,  against  the 
will  of  its  maker  and  to  the  injury  of  those  protected  by  it. 
We  agree  that  the  assignee  is  merely  the  repre-ientative  of  the 
debtor  and  must  be  governed  by  the  express  terms  of  his  trust 
(Nicholson  agt.  Leavitt,  6  N.  Y.,,  519).  The  case  is  not  like 
those  to  which  our  attention  was  asked  of  the  distribution  of 
a  decedent's  or  a  bankrupt's  estate.  There  the  law  dictates 
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the  distribution,  because  in  the  one  case  the  decedent  did 
not  do  it  during  his  life,  and  in  the  other  by  force  of  direct 
enactment  the  court  takes  possession  of  the  estate  which  the 
bankrupt  is  unable  to  hold.  But  in  cases  of  general  assign- 
ment the  right  to  control  the  distribution  remains  as  yet  in 
the  assignor. 

It  is  claimed  that  taxes  constitute  a  debt  due  to  the  state 
and  are  entitled  to  preference  in  payment  from  an  insolvent's 
effects.  That  they  constitute  a  debt  which  the  insolvent  owes 
is  true,  and  possibly  an  abstract  right  to  a  preference  may 
belong  to  the  state.  But  it  is  not  necessary  to  discuss  or 
determine  that  question,  for  the  state  is  not  here  asserting  any 
such  claim.  It  has  been  content  to  rely  upon  its  usual  and 
ordinary  modes  of  collection,  and  neither  to  assert  nor  enforce 
any  such  preference.  It  may  never  do  so  ;  and  while  it  does 
not  we  fail  to  see  how  an  individual  can  interfere  in  its  behalf. 
It  is  not  for  the  plaintiff  to  say  when  or  how  it  shall  drive  its 
rights  to  results,  or  assume  to  vindicate  an  authority  it  chooses 
not  to  exert.  Nor  can  the  assignee,  upon  the  petition  of  these 
mortgagees,  be  required  to  pay  the  taxes  and  water  rent  accrued 
since  the  assignment.  If  compelled  to  do  so  by  state  or  munic- 
ipal authority  he  might  be  allowed  the  expense.  Until  then 
his  duty  to  those  interested  in  his  trust  requires  a  different 
action.  They  would  have  a  right  to  insist  that  he  should  not 
incur  a  needless  expense  which  produced  no  benefit  to  the 
fund  but  lessened  it  without  necessity.  The  preference  of 
the  state,  if  it  has  any,  is  quite  as  much  over  the  claim  of  these 
petitioners  as  over  those  of  the  general  creditors,  and  we  do 
not  discover  the  equity  which  would  lead  us  to  enforce  it 
against  the  latter  for  the  benefit  of  the  former. 

The  order  should  be  affirmed. 

All  concur. 
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SUPKEME  COURT. 
OREGON  STEAMSHIP  COMPANY  agt.  GEORGE  K.  OTIS. 

Power  of  referee  to  amend  pleadings. 

A  referee  has  the  same  power  to  allow  amendments  to  any  pleading  as 
the  court,  upon  such  trial,  upon  the  same  terms  and  with  like  effect,  and 
the  matter  being  properly  at  his  disposal,  his  action  will  not  be  reviewed 
by  a  judge  at  chambers 

At  Chambers,  July,  1880. 

IN  this  suit  the  plaintiffs  alleged  that  defendant,  as  their 
agent,  made  a  contract  with  the  United  States  for  the  trans- 
portation of  the  mails  between  San  Francisco,  California, 
and  Portland,  Oregon,  from  June,  1874,  to  June,  1878,  for 
$100,000,  for  which  service  he  was  to  have  $2,500,  but  that 
he  collected  the  whole  amount  and  failed  to  account  for 
$13,456.25,  for  which  judgment  is  asked.  The  case  is  now 
on  trial  before  Horace  Ruggles,  as  referee.  The  plaintiffs, 
after  closing  their  case,  asked  leave  to  amend  their  complaint 
so  as  to  allege  that  defendant  made  the  contract  for  himself 
and  then  employed  plaintiffs  to  perform  the  service,  for  which 
he  agreed  to  pay  them  ninety-seven  and  one-half  per  cent,  and 
that  $13,456.25  was  due  and  unpaid.  The  referee  denied  the 
application,  holding  that  a  referee  did  not  possess  the  power 
under  the  Code  to  make  an  amendment  of  the  character  pro- 
posed, which  he  said  was  not  simply  conforming  the  pleadings 
to  the  proofs  nor  correction  of  a  variance  between  pleading  and 
proofs,  but  a  substitution  of  a  new  and  different"  cause  of  action 
for  that  now  set  forth  in  the  complaint.  "While  the  complaint 
in  its  present  form  was  for  money  had  and  received  the  amend- 
ment changed  it  to  one  for  work,  labor  and  services.  A  motion 
was  then  made  before  judge  DONOHUE,  in  supreme  court  cham- 
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bers,  to  allow  the  amendment,  it  being  claimed  that  this  would 
not  be  reviewing  the  referee's  decision  as  he  had  placed  his 
refusal  upon  his  want  of  power.  Judge  DONOHUE  denied  the 
motion,  holding  that  "  the  referee  had  the  power  to  make  an 
amendment.  The  matter  was  properly  in  his  disposal  and  his 
action  cannot  be  reviewed  by  me,"  citing  75  New  York,  122. 


1ST.  Y.  COMMON  PLEAS. 
MAKY  F.  KEKK  agt.  WILLIAM  J.  KERB. 

Divorce — allowance  to  wife  —  Change  of  decree  as  to  support  of  children. 

Where  a  decree  of  divorce  has  been  obtained  by  a  wife  against  her  hus- 
band and  an  allowance  of  alimony  has  been  made  for  her  support  and 
' '  for  the  support  and  maintenance  "  of  her  three  children : 

Held,  that  the  legislature  intended  that  the  allowance  to  the  wife  should 
be  unchanged,  but  that  the  provision  for  the  support  of  the  children 
might  be  altered  as  their  circumstances  changed. 

Special  Term,  July,  1880. 

VAN  HOESEN,  J.  —  In  Miller  agt.  Miller  (6  J.  G.  R.,  91), 
chancellor  KENT  said,  that  as  the  statute  spoke  of  such  main- 
tenance or  allowance  as  to  the  court  shall  "  from  time  to  time  " 
seem  just  and  reasonable,  it  was,  perhaps,  in  the  power  of  the 
court  to  vary  the  allowance  provided  for  by  the  final  decree. 
It  will  be  seen  that  the  chancellor  rested  the  power  to  vary 
the  allowance  upon  the  words  "  from  time  to  time."  They 
are  not  to  be  found  in  the  Revised  Statutes,  and  the  fair  con- 
clusion seems  to  be  that  the  court  has  no  power  to  vary  the 
allowance  to  the  wife.  In  the  case  of  Lamport  agt.  Lamport 
(decided  ty  the  general  term  of  the  fourth  department  and 
reported  in  the  fourth  Albany  Law  Journal ,  190)  judge 
JOHNSON  held  that  the  power  to  vary  the  allowance  was  not  only 
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given  by  the  statute  but  was  necessarily,  whether  expressed  in 
iotidem  verbis  or  not,  reserved  to  the  court  by  the  very  nature 
of  the  decree,  and  that  if  the  plaintiff  wife  caused  a  judg- 
ment to  be  entered  which  did  not  give  the  defendant  husband 
leave  to  apply  for  a  reduction  of  the  allowance  the  court 
would,  nevertheless,  entertain  the  husband's  application. 

The  decision  in  Lamport  agt.  Lamport  was  made  in  1871, 
three  years  before  the  court  of  appeals  set  the  question  at  rest 
by  its  decision  in  Kamp  agt.  Kamp  (59  N.  Y.,  212).  The 
views  of  judge  GROVER  in  the  Kamp  case  respecting  the 
power  of  the  court  to  vary  the  judgment  granting  an  allow- 
ance to  the  wife  in  an  action  for  an  absolute  divorce,  where 
no  leave  to  apply  for  a  change  of  the  allowance  was  contained 
in  the  judgment,  were  adopted  by  the  court  of  appeals  and 
must  govern  this  application.  The  case  of  Park  agt.  Park 
(18  Sun,  466),  which  was  affirmed  by  the  court  of  appeals, 
does  not  touch  the  point  under  consideration. 

In  Kamp  agt.  Kamp,  judge  GROVER  drew  a  distinction 
between  the  power  of  the  court  to  change  the  allowance  to 
the  wife  and  its  power  to  vary  the  provision  for  the  care  and 
maintenance  of  the  children,  and  founds  his  opinion  upon  the 
language  of  the  statute. 

The  learned  judge  clearly  shows  that  the  legislature  intended 
that  the  allowance  to  the  wife  should  be  unchangeable,  but 
that  the  provision  for  the  support  of  the  children  might  be 
altered  as  their  circumstances  changed.  It  was  not  intended 
that  a  daughter  who  grew  to  womanhood  and  became  a  wife, 
or  a  son  who  grew  to  manhood  and  embarked  in  business, 
should  continue  to  be  forever  a  charge  upon  the  father. 
Hence,  the  language  of  section  59,  2  Revised  Statutes,  148, 
declares  that  during  the  pendency  of  an  action  for  divorce,  or 
at  its  final  hearing  or  afterwards,  as  occasion  "may  require,  the 
court  may  make  such  order  for  the  care  of  the  children  as  may 
seem  necessary  and  proper,  and  may  at  any  time  thereafter 
annul,  vary  or  modify  such  order.  The  statute  is  silent  as  to 
the  varying  of  the  allowance  to  the  wife,  and  the  court  is  left, 
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therefore,  to  pursue,  in  actions  for  divorce,  the  ordinary  prac- 
tice applicable  to  the  modification  of  judgments  in  actions  of 
an  equitable  character. 

It  being  settled  by  the  decision  of  the  court  of  last  resort 
that  the  power  to  change  the  provision  for  the  support  of  the 
children  exists  I  think  it  should  be  exercised  in  this  case,  pro- 
vided there  be  no  encroachment  on  the  rights  of  the  wife. 
There  is  no  doubt  that  the  sum  of  $1,800  awarded  by  the 
judgment  was  for  the  maintenance  of  the  children  as  well 
as  an  allowance  to  the  wife.  On  the  hearing  before  Mr. 
Bartholomew  O'Connor,  the  referee  who  took  proof  of  the 
facts  alleged  in  the  complaint,  this  question  was  put  to  the 
defendant  by  the  plaintiff's  counsel :  Are  you  able  to  pay  to 
Mrs.  Kerr  and  her  children  the  sum  of  $1,800  per  annum  ? 
The  answer  was  that  he  thought  he  could  not  spare  more  than 
$1,500,  but  that  he  would  endeavor  to  supply  $1,800.  The 
three  children  were  at  that  time  (1863)  very  young,  the  eldest 
being  a  boy  of  fourteen,  the  second  a  girl  of  eleven  and  the 
youngest  a  girl  of  seven.  The  son  has  now  become  a  man  of 
thirty-one  and  the  youngest  daughter  is  twenty-four.  The  son 
is  in  business  and  has  said  that  he  was  doing  well.  He  ought 
not  to  be  a  charge  upon  his  father.  The  daughters  are  unmar- 
ried and  it  appears  that  the  defendant  does  not  wish  them  to 
teach  or,  it  may  be  inferred,  to  engage  in  any  other  business. 

It  is  not  possible  to  say  exactly  how  much  the  court  intended 
as  an  allowance  to  the  wife  and  how  much  as  a  provision  for 
the  children,  and  that  is  the  real  difficulty  in  this  case.  Surely 
I  am  not  at  liberty  to  guess  at  the  amount  which  the  court, 
when  it  pronounced  judgment,  thought  a  fair  and  reasonable 
allowance  to  the  wife,  nor  have  I  the  right  arbitrarily  to  assume 
that  the  sum  which  I  think  the  proper  one  was  the  very 
amount  which  the  court  must  have  intended  to  award.  I 
cannot  interfere  with  the  wife's  allowance,  and  not  having 
anything  to  guide  me  I  might  encroach  upon  that  allowance 
if  I  should  make  any  reduction  in  the  amount  which  the 
judgment  orders  the  defendant  to  pay. 
VOL.  LIX  33 
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I  shall  decline,  therefore,  to  grant  the  application  and  leave 
the  defendant  to  his  appeal  from  the  order  to  be  entered  deny- 
ing his  motion. 

I  award  no  costs. 


SUPKEME  COURT. 

ALICE    McCosKER,   administratrix,   agt.    THE   LONG   ISLAND 
RAILROAD  COMPANY. 

Master  and  servant  —  Negligence  —  Distinction  between  a  servant  and  a  repre- 
sentative of  a  corporation. 

A  corporation  is  liable  to  an  employer  for  negligence  or  want  of  proper 
care  in  respect  to  such  acts  and  duties  as  it  is  required  to  perform  as 
master  or  principal,  without  regard  to  the  rank  or  title  of  the  agent  or 
representative  entrusted  with  their  performance. 

As  to  such  acts  the  agent  or  representative  occupies  the  place  of  the  cor- 
poration, and  the  latter  is  deemed  present  and  consequently  liable  for 
the  manner  in  which  they  are  performed. 

Accordingly,  fold,  where  an  agent  of  defendant  who  was  a  yard-master 
and  whose  duties  included  the  hiring  and  discharging  of  drillers  as  well 
as  the  making  up  of  the  trains  and  the  distribution  of  cars  in  and  about 
the  defendant's  yard  and  repair-shop,  with  knowledge  of  a  broken 
bumper  gave  the  signal  which  in  the  backing  of  the  engine  and  train 
that  followed  caused  the  death  of  the  plaintiff's  intestate  who  was  a 
driller  employed  by  the  defendant,  hired  by  the  yard-master  and  under 
his  immediate  supervision  and  control,  that  the  defendant  was  liable 
(See  Murphy  agt.  The  Boston  and  Albany  R.  R.  Co.,  ante  197). 

First  Department,  General  Term,  May,  1880. 

THIS  is  an  appeal  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  verdict  of  a  jury. 

The  plaintiff's  intestate,  a  driller  in  the  employ  of  defend- 
ant, was  run  over  and  killed  by  the  backing  o?  an  engine  and 
train  upon  a  signal  given  by  a  yard-master  named  Luke.  The 
principal  defense  was  that  the  accident  being  caused  by  the 
negligence  of  a  fellow-servant  or  employe  the  company  was 
not  responsible. 
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BARRETT,  J. --The  difficulty  in  this  class  of  cases  is  in 
applying  well-settled  rules  to  ever-varying  facts.  That  a 
master  is  not  liable  to  his  servant  for  the  negligence  of  his 
fellow-servant  is  a  general  principle  which  now  admits  of  no 
question,  nor  is  it  qualified  by  the  circumstances  that  the 
sufferer  happens  to  be  inferior  in  grade  to,  and  subject  to 
the  orders  of,  such  negligent  fellow-servant.  For  his  own 
personal  negligence,  however,  the  master  is  as  much  liable  to 
his  servant  as  he  is  to  a  stranger ;  and  he  may  be  guilty  of 
such  personal  negligence  either  in  propria  personce  or  by  the 
act  of  an  agent,  to  whom  he  has  exclusively  confided  his  busi- 
ness. In  the  latter  case  the  agent  is  treated  as  the  njaster's 
alter  ego.  It  is  not  unfrequently  a  perplexing  question 
whether  the  person  is  in  reality  such  alter  ego  or  the  injured 
enploye's  fellow-servant  of  a  superior  grade.  Upon  the  solu- 
tion of  that  question  the  decision  of  the  present  appeal 
depends.  It  is  to  be  observed  that  the  cases  draw  a  distinc- 
tion between  individuals  and  corporations.  The  former  may 
in  person  superintend  their  own  work  while  the  latter  neces- 
sarily act  by  and  through  agents.  Nor  is  such  corporate 
agency  confined  to  the  status  of  a  general  superintendent. 
The  corporation  may  have  many  departments  of  business  or 
branches  of  service,  requiring  in  each  a  competent  executive 
head.  So  a  particular  department  furnished  with  a  general 
head  may  be  made  up  of  various  minor  departments  which 
are  the  subjects  of  separate  and  distinct  agencies.  Each  of 
the  minor  agents  may  be  the  company's  representative  and 
alter  ego,  pro  hac  vice.  Such  heads  of  minor  departments 
must  not  be  confused  with  foremen,  head-brakernen  or  other 
upper  servants.  The  test  is  largely  in  the  power  of  employ- 
ing and  discharging  subalterns,  also  in  the  independence  with 
which  the  function  is  exercised.  Even  the  latter  need  not  be 
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absolute.  There  may,  indeed,  be  general  instructions  from 
the  higher  agent,  yet  the  subordinate  agent  may  be  supreme 
in  the  matter  of  execution.  In  the  case  at  bar  the  injury  was 
caused  by  the  negligence  of  the  yard-master  Luke.  This  neg- 
ligence was  direct  and  personal.  With  knowledge  of  the 
broken  bumper  he  gave  the  signal  which,  in  the  backing  of 
the  engine  and  train  that  followed,  caused  the  accident.  The 
plaintiff's  intestate  was  a  driller  employed  by  the  defendant. 
He  had  been  hired  by  Luke  and  was  under  the  latter's  imme- 
diate supervision  and  control.  Luke's  duties  included  the 
hiring  and  discharging  of  drillers  as  well  as  the  making  up  of 
the  trains  and  the  distribution  of  cars  in  and  about  the  defend- 
ant's yard  and  repair-shops.  We  are  of  opinion  that  these 
facts  bring  the  case  within  the  alter-ego  principle.  Luke  was 
not,  in  any  just  sense,  McCosker's  fellow-servant,  even  of 
higher  grade.  There  may  have  been  a  foreman  or  head 
driller  coming  within  this  category,  but  that  was  not  Luke's 
position.  He  was  responsible  head  of  that  division  of  the 
service.  The  making  up  of  trains  and  the  distribution  of  cars 
were  evidently  important  details  requiring  method,  arrange- 
ment and  foresight.  For  this  the  company  looked  to  Luke. 
To  insure  prompt  and  unquestioning  obedience  the  power  of 
appointment  and  removal,  so  characteristic  of  the  master,  were 
conferred  upon  him.  It  is  true  that  he  had  a  superior  in  the 
train  dispatcher,  who  in  turn  was  controlled  by  the  general 
superintendent.  But  the  duties  of  each  were  marked  and 
independent.  Even  the  superintendent  was  naturally  under 
the  general  direction  of  the  president,  while  the  latter  was 
subject  to  the  board  of  directors,  yet  each  represented  the 
company  in  his  proper  sphere.  So,  in  a  minor  degree,  did 
the  yard-master.  He,  of  course,  took  his  orders  from  the 
train  dispatcher  as  to  the  number,  character,  time  and  extent 
of  the  trains  to  be  made  up.  But  he  executed  these  orders  in 
his  own  way,  according  to  methods  of  his  own  devising  and 
through  servants  of  his  own  choosing.  That  under  these  cir- 
cumstances he  stood  in  the  place  of  the  company,  pro  hac  vice, 
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seems  to  us  to  be  reasonably  clear.  The  cases  support  this 
view  (Bickner  agt.  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  5  Hun, 
515 ;  affirmed,  49  N.  Y.,  672 ;  leaning  agt.  Same,  49  N. 
Y.,  521 ;  Flike  agt.  B.  and  A.  R.  Co.,  53  N.  Y.,  549 ; 
Malone  agt.  Hathaway,  64  N.  Y.,  5 ;  Besel  agt.  N.  Y.  C. 
R.  R.  Co.,  70  N.  Y.,  171 ;  Booth  agt.  B.  and  A.  R.  Co.,  73 
N.  Y.,  40;  Fort  agt.  Whvpple,  11  Hun,  586;  Eagan  agt. 
Tucker,  18  .Z^ww,  348 ;  <md^  see  Mullen  agt.  Phila.  and  S. 
M.  8.  Co.,  78  Penn.,  26 ;  Railway  Co.  agt.  Zew>*,  33  <9Aw, 
200;  Railroad  Co.  agt.  Keary,  3  TPdwvm  c&  Smith  [Ohio], 
209  e£  s£^.  /  Dobbin  agt.  Richmond  and  Danville  R.  R. 
Co.,  81  North  Car.,  547).  The  attempt  to  impress  upon 
Luke's  acts  a  dual  character,  namely,  that  of  the  company's 
representative  up  to  a  certain  point,  and  that  of  fellow-servant 
beyond,  is  fully  answered  by  the  criticism  of  CHUECH,  Ch.  J., 
upon  a  similar  contention  in  the  Flike  case.  "  The  acts  of 
Rockefeller  cannot  be  divided  up  and  a  part  of  them  regarded 
as  those  of  the  company  and  the  other  part  as  those  of  a 
coservant,  merely,  for  the  obvious  reason  that  all  his  acts  con- 
stituted but  a  single  duty.  His  acts  are  indivisible  and  the 
attempt  to  create  a  distinction  in  their  character  would  involve 
a  refinement  in  favor  of  corporate  immunity  not  warranted  by 
reason  or  authority."  It  may  further  be  observed  that  Luke 
was  not  working  with  the  drillers  when  the  accident  occurred. 
He  gave  the  signal  which*  caused  the  accident  in  his  capacity 
as  chief  of  his  special  department.  In  doing  so,  to  quote 
again  from  the  opinion  in  Flike's  case,  he  occupied  "  the  place 
of  the  corporation  and  the  latter  should  be  deemed  present 
and,  consequently,  liable  for  the  manner  in  which  the  act  was 
performed."  Luke's  act  in  giving  the  signal  was  in  fact  the 
act  of  the  corporation.  There  being  no  other  point  in  the 
case  of  any  importance  the  judgment  should  be  affirmed,  with 
costs. 

BRADY  and  DANIELS,  JJ.,  concur. 
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MOKROE  COUNTY  COUET. 

SYLVESTER    WILCOX    agt.    DAVID    HARRIS. 
Practice — Supplementfiry  proceedings —  Con  tempt. 

When  an  order  is  issued  by  a  judge  having  jurisdiction  the  person  upon 
whom  it  is  served  has  two  paths  to  pursue,  and  only  two,  if  he  desires 
to  avoid  contempt  of  court.  He  must  either  obey  it,  or  procure  it  to  be 
set  aside.  Even  if  it  be  erroneous  he  has  no  right  to  disregard  it. 

Questions  which  arise  in  the  presence  of  the  referee  and  in  the  course  of 
the  proceeding,  and  which  he  has  not  authority  to  settle,  may  very 
properly  be  brought  at  once  before  the  judge  who  granted  the  order ; 
but  questions  arising  away  from  the  referee  and  touching  the  validity 
of  the  order  itself  are  entirely  different  in  their  nature  and  do  not  belong 
to  the  proceeding  before  the  referee,  nor  can  they  properly  be  raised 
there. 

On  an  application  to  punish  a  party  for  contempt  in  disobeying  an  order, 
to  her  directed  as  a  third  party  in  supplementary  proceedings,  it  is  no 
excuse  that  she  appeared  and  objected  that  no  legal  service  of  the  order 
had  been  made  upon  her.  The  plaintiff  having  proof  of  service  suffi- 
cient on  its  face  the  respondent  will  avoid  the  service  only  by  the  same 
application  that  would  avoid  the  order  itself.  She  has  no  right  to  meet 
that  proof  of  service  by  a  counter-affidavit  before  the  referee,  nor  ask 
that  she  be  examined  there  or  before  the  judge  who  granted  the  order 
personally  on  that  subject. 

Before  JOHN  S.  MORGAN,  Special  County  Judge,  July  26, 
1880. 

4 

APPLICATION  to  punish  Anna  Maria  Harris  for  contempt  in 

disobeying  an  order,  to  her  directed  as  a  third  party  in  sup- 
plementary proceedings. 

It  appears  by  the  report  of  the  referee  that  upon  the  return 
of  the  original  order,  to  her  directed,  Mrs.  Harris  appeared 
with  counsel  and  objected  that  no  legal  service  of  the  order 
had  been  made  upon  her,  as  the  signature  of  the  judge  who 
granted  the  order  had  not  been  shown  or  called  to  her  atten- 
tion at  the  time  of  service.  To  this  fact  she  filed  her  affidavit 
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with  the  referee.  The  plaintiff  filed  an  affidavit  of  the  person 
who  made  the  service  showing  proper  service.  Her  counsel 
also  raised  several  objections  to  the  sufficiency  of  the  affidavit 
upon  which  the  order  was  granted,  among  which  were : 

First.  That  the  affidavit  did  not  comply  with  Rule  25,  in 
that  it  did  not  state  whether  a  previous  application  had  been 
made. 

Second.  That  the  execution  alleged  to  have  been  issued  was 
more  than  five  years  after  the  recovery  of  the  judgment, 
and  no  leave  of  the  court  was  shown  to  have  been  obtained 
therefor. 

Third.  That  it  did  not  show  sufficiently  or  properly  that 
the  person  who  made  the  affidavit  had  the  right  or  authority 
to  make  the  same. 

Having  raised  these  objections  her  counsel  offered  to  go  at 
once  before  the  judge  who  granted  the  order  and  settle  the 
questions  raised.  The  counsel  for  plaintiff  refused  so  to  do 
and  demanded  that  the  party  be  sworn  and  the  examination 
proceed.  This  was  refused  under  advice  of  counsel,  and  the 
party  is  now  brought  before  me  to  show  why  she  should  not 
be  punished  for  contempt  in  refusing  to  obey  this  order.  Her 
counsel  offers  as  her  excuse  the  objection  above  specified. 

W.  F.  Osborne,  for  plaintiff. 

H.  J.  Sullivan,  for  Anna  M.  Harris. 

MORGAN,  J.  —  It  seems  to  me  hardly  necessary  to  consider 
here  whether  the  objections  to  the  affidavit  upon  which  this 
order  was  granted  would  or  would  not  have  been  good  if  prop- 
erly raised.  When  an  order  is  issued  by  a  judge  having  juris- 
diction the  person  upon  whom  it  is  served  has  two  paths  to 
pursue,  and  only  two,  if  he  desires  to  avoid  contempt  of 
court.  He  must  either  obey  it  or  procure  it  to  be  set  aside. 
Even  if  it  be  erroneous  he  has  no  right  to  disregard  it  (Arctic 
Insurance  Company  agt.  Hicks,  7  Abb.  Pr.,  204).  There 
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can  be  no  doubt  that  the  affidavit  here  was  sufficient  to  give 
jurisdiction  to  the  judge  granting  the  order,  even  conceding 
that  upon  application  or  proper  cause  shown  it  would  have 
been  set  aside ;  and  the  respondent  having  elected  neither  to 
obey  it  nor  to  have  it  set  aside  is  as  clearly  in  contempt.  She 
had  no  more  right  to  disobey  the  order  in  the  presence  of  the 
referee  than  by  refusing  to  appear  before  him  at  all.  He 
certainly  could  not  pass  upon  the  questions  raised,  and  she 
had  no  right  to  attempt  to  raise  them  before  him,  nor  to  ask 
that,  having  raised  them  before  him,  the  plaintiff  should  go 
with  her  before  the  judge  who  granted  the  order  and  obtain 
a  decision  regarding  them.  Questions  which  arise  in  the 
presence  of  the  referee  and  in  the  course  of  the  proceeding 
and  which  he  has  not  authority  to  settle  may  very  properly 
be  brought  at  once  before  the  judge  who  granted  the  order ; 
but  questions  arising  away  from  the  referee  and  touching  the 
validity  of  the  order  itself  are  entirely  different  in  their  nature 
and  do  not  belong  to  the  proceeding  before  the  referee,  nor 
can  they  properly  be  raised  there.  If,  therefore,  the  party 
desires  to  take  his  chances  on  the  order  being  a  nullity,  he 
must  also  take  his  chance  of  committing  contempt  of  court. 
The  question  as  to  the  sufficiency  of  the  service  comes  very 
largely  within  the  rule  above  stated.  The  plaintiff  having 
proof  of  service  sufficient  on  its  face  the  respondent  will  avoid 
that  service  only  by  the  same  application  that  would  avoid 
the  order  itself.  She  had  no  right  to  meet  that  proof  of  ser- 
vice by  a  counter-affidavit  before  the  referee,  nor  to  ask 
that  she  be  examined  there  or  before  me  personally  on  that 
subject. 

I  am  compelled,  therefore,  to  hold  that  the  respondent  is 
guilty  of  contempt  of  court,  but,  inasmuch  as  the  contempt 
seems  to  have  arisen  from  a  misconception  of  the  proper 
practice  in  such  cases  rather  than  from  intent,  I  am  inclined 
to  inflict  only  a  very  slight  penalty  and  fine  her  ten  dollars, 
costs  of  this  application. 

Let  orders  be  prepared  accordingly  and  directing  the  re- 
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spondent  to  appear  and  be  examined  as  prescribed  by  the 
statute  (section  296,  old  Code)  before  the  same  referee  at  a 
time  and  place  to  be  fixed. 


N.  Y.  COMMON  PLEAS. 

In  the  Matter  of  the  Assignment  of  JOHN  H.  HORSFALL. 

Assignee  —  right  of,  to  procure  Jiis  discharge  upon  a  composition  deed,  without 
an  accounting  —  Order  of  discharge  procured  by  an  assignee  ex  parte,  no 
proceedings  for  an  accounting  being  instituted,  is  irregular  and  will  be 
vacated. 

The  statute  has  provided  for  the  mode  in  which  an  assignee  in  an  assign- 
ment for  the  benefit  of  creditors  under  the  statute,  where  there  has  been 
a  composition  between  the  assignor  and  his  creditors,  may  be  dis- 
charged, which  is  on  a  proceeding  for  an  accounting  under  the  act 
(Laws  of  1877,  chap.  466,  section  aO). 

The  only  mode  in  which  the  court  has  power  to  discharge  the  assignee  is 
upon  proof  of  the  composition  in  a  proceeding  for  an  accounting. 

It  is  essential  and  indispensable  that  there  should  be  an  accounting  in 
every  case,  and  that  it  cannot  be  dispensed  with  unless  there  has  been 
a  clear,  distinct  and  undoubted  waiver  of  it  by  every  creditor  who 
could  in  any  way  be  affected  by  the  assignee's  discharge. 

General  Term,  February,  1879. 

APPEAL  by  John  W.  Hesse,  assignee,  from  an  order  vacat- 
ing his  order  of  discharge  upon  the  application  of  John  T. 
Camp,  a  creditor. 

Louis  C.  Waehner,  for  appellant  Hesse. 
George  C.  Lay,  for  respondent  Camp. 

DALY,  Ch.  J.  —  The  order  vacating  the  order  discharging 
the  assignee  should,  in  my  opinion,  be  affirmed.     The  statute 
VOL.  LIX        34 
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has  provided  for  the  mode  in  which  an  assignee  in  an  assign- 
ment for  the  benefit  of  creditors  under  the  statute,  where 
there  has  been  a  composition  between  the  assignor  and  his 
creditors,  may  be  discharged,  which  is  on  a  proceeding  for  an 
accounting  under  the  act  (Laws  of  N.  Y.,  1877,  chap.  466, 
sec.  20).  It  was  undoubtedly,  as  the  appellant  claims,  within 
the  power  of  the  creditors  to  waive  the  accounting,  for  a  ;>arty 
may  waive  any  provision  of  law  or  statutory  or  constitutional 
enactment  designed  for  his  benefit  or  protection. 

But  the  creditors  in  this  case  have  not  by  the  composition 
deed  waived  an  accounting.  The  assignor  and  the  creditors, 
Briggs  &  Hams,  who  together  brought  about  the  composition, 
did  so  with  the  assignee,  and  the  application  of  the  assignor, 
Horsfall,  and  of  Briggs,  to  vacate  the  order  discharging  the 
assignee  was  denied  by  judge  VAN  HOESEN,  in  the  case  of 
Briggs,  upon  the  ground  that  he  had,  by  the  verbal  agree- 
ment, waived  his  right  to  an  accounting.  But  the  petitioner, 
Camp,  was  no  party  to  this  verbal  agreement  and  is  in  no 
way  concluded  by  it.  He  is  simply  one  of  the  creditors  who 
signed  the  composition,  and  all  that  they  agreed  to  was  that 
an  order  might  be  made  by  any  judge  of  this  court  discharg- 
ing the  assignee  without  notice  to  them. 

The  assignee  was  entitled,  under  this  agreement,  to  apply 
to  any  judge  of  this  court  for  his  discharge  without  notice  to 
the  creditors  who  signed  the  composition  deed ;  but  the  only 
mode  in  which  the  court  had  power  to  discharge  him  was 
upon  proof  of  the  composition  in  a  proceeding  for  an  account- 
ing. When  the  creditors  consent  that  an  order  may  be  made 
by  any  judge  of  the  court  discharging  the  assignee  they  neces- 
sarily mean  discharging  him  without  any  notice  to  them  in 
the  manner  prescribed  by  law,  there  being  no  other  way  in 
which  a  judge  could  discharge  him. 

To  constitute  a  waiver  the  consent  should  have  been  with- 
out any  accounting. 

The  ex  parte  order,  therefore,  discharging  him  was  irregu- 
lar and  was  properly  vacated. 
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It  was  provided  by  the  composition  deed  that  after  tlie 
execution  and  delivery  of  it  the  assignee  might,  after  paying 
all  claims  and  demands  against  the  assigned  estate  which,  as 
assignee,  he  was  liable  to  pay,  and  after  deducting  $200  for 
his  fees  reassign  to  Horsfall,  the  assignor,  the  property,  of 
whatever  nature  or  description,  which  might  be  in  his  posses- 
sion under  the  assignment. 

This  is  very  clear  from  the  instrument  —  that  he  was  to  do 
this  before  he  had  the  right  to  apply  to  a  judge  of  the  court 
to  be  released  and  discharged  from  his  trust. 

The  composition  creditors  had  agreed  to  release  and  dis- 
charge the  assignor  from  all  liability  upon  the  payment  by 
him  of  twenty-five  per  cent  of  the  amount  of  their  respective 
claims,  and  the  reassignment  of  the  assigned  estate  to  him  by 
the  assignee  as  provided  for  in  the  instrument,  was  clearly 
necessary  to  enable  the  assignor  to  carry  out  the  composition 
for  it  is  to  be  assumed,  as  this  was  a  general  assignment  of  all 
the  debtor's  property  for  the  benefit  of  creditors,  that  he  had 
nothing  to  enable  him  to  pay  the  compounding  creditors  until 
the  property  was  restored  to  him  by  a  reassignment ;  and  this 
is  sworn  to  have  been  the  fact  by  the  assignor  and  by  Briggs, 
who  was  one  of  the  principal  creditors. 

But  the  expcvrte  order  discharging  the  assignee  was  made 
with  the  consent  of  the  assignor  before  a  reassignment  of  the 
property,  and  was  for  that  reason  alone  irregular.  This  was 
not  a  provision  which  the  assignor  could  waive,  except  so  far 
as  his  rights  were  concerned. 

The  composition  creditors  had  rights  also.  It  was  for  their 
interest  that  the  assignor  should  be  enabled,  as  speedily  as 
possible,  to  carry  out  the  composition,  as  the  payments  were 
to  be  made  in  about  a  mouth  after  the  execution  of  the  com- 
position deed  ;  and  the  assignor  could  not,  without  their  con- 
sent, agree  so  as  to  bind  them  that  the  assignee  might  be 
discharged  before  reassigning  the  property.  The  provision  in 
the  composition  deed  ratifying  and  confirming  all  the  ucfc?, 
transactions,  payments  and  proceedings  of  the  assignee  means 
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when  he  had  complied  with  the  conditions  of  the  deed  by 
reassigning  the  property,  and  is  in  a  position  to  procure  his 
discharge  in  the  mode  provided  by  the  statute.  From  the 
facts  disclosed,  an  accounting  in  this  case  was  necessary,  as  the 
assignee,  if  he  has  done  what  is  alleged,  has  impaired  the 
estate  and  lessened  the  ability  of  the  assignor  to  comply  with 
the  terms  of  the  composition.  The  opinions  delivered  by 
judges  VAJ*  HOESEN  and  J.  F.  DALY,  in  the  assignment  cases 
of  Cottlon,  Yeager,  Doyer,  Lowenthal,  and  by  judge  VAN 
HOESEN  in  the  application  of  Horsfall  &  Briggs,  in  the 
present  case,  show  how  essential  and  indispensable  it  is  that 
there  should  be  an  accounting  in  every  case,  and  that  it  can- 
not be  dispensed  with  unless  there  has  been  a  clear,  distinct 
and  undoubted  waiver  of  it  by  every  creditor  who  could  in 
any  way  be  affected  by  the  assignee's  discharge,  which  was 
not  the  case  here. 

I  do  not  think  that  it  affects  the  question  whether  the 
petitioner  may  have  been  tendered  the  amount  of  the  compo- 
sition or  not  if  the  discharge  was  irregular.  He  was  not,  as 
Briggs  was,  concluded  by  any  agreement  on  his  part  to  waive 
an  accounting,  and  had  the  right  to  bring  the  matter  before 
the  court,  it  being  the  duty  of  the  court  to  see  that  the  rights 
of  all  the  creditors  are  protected  before  discharging  the 
assignee. 

The  order,  therefore,  should  be  affirmed. 

J.  F.  DALY,  J.,  concurs ;  YAN  BRUNT,  J.,  dissents. 
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SUPKEME  COURT. 

THE  PEOPLE  ex  rel.  LEWIS  SALKE  agt.  JAMES  TALCOTT 
and  the  MARINE  COURT. 

Stipulation,  on  appeal,  —  Writ  of  prohibition  —  Practice  on  appeals  from  order 
of  general  term,  marine  court,  granting  a  new  trial  to  court  of  common 
pleas. 

There  can  be  no  appeal  from  an  order  of  the  marine  court  granting  a  new 
trial  without  the  stipulation  required  by  the  act  of  1874.  Nor  have  the 
provisions  of  chapter  479  of  the  Laws  of  1875  abrogated  or  repealed  the 
provisions  of  the  act  of  1874. 

The  absence  of  the  stipulation  and  the  appeal  from  the  order  assuming 
the  appeal  was  regular  under  the  act  of  1875,  took  the  case  out  of  the 
provisions  of  the  act  of  1874  and  left  the  court  of  common  pleas  to  the 
exercise  of  the  discretion  vested  in  that  court  in  such  cases  by  subdivi- 
sion 2  of  section  43  of  chapter  479  of  the  Laws  of  1875,  and  the  exer- 
cise of  that  discretion  is  not  reviewable  at  a  special  term  of  this  court 
on  the  extraordinary  writ  of  prohibition. 

The  relator  if  aggrieved  by  the  judgment  of  the  court  of  common  pleas 
because  of  any  irregularity  of  form,  has  a  plain  remedy  by  application 
to  that  tribunal  for  the  correction  of  the  judgment,  this  court  should 
not  interfere  by  prohibition  while  so  simple  and  easy  a  remedy  lies  open 
to  the  relator. 

As  there  was  no  lawful  appeal  which  could  give  the  court  of  common 
pleas  jurisdiction  under  the  statute,  the  case  has  remained  in  legal  con- 
templation in  the  marine  court,  subject  to  the  order  of  the  general 
term  granting  a  new  trial,  and  this  court  will  not  interfere  with  the 
functions  of  that  tribunal  in  this  case  by  a  writ  of  prohibition. 

First  Department,  General  Term,  August,  1880. 

THE  appeal  was  from  an  order  at  special  term  granting  a 
writ  of  prohibition  forbidding  the  marine  court  from  taking 
further  proceedings  in  an  action  between  the  relator  and  the 
respondent,  Talcott,  to  recover  the  value  of  goods  sold  and 
delivered,  and  which  Salke  obtained  by  false  and  fraudulent 
representations. 


270  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Salke  agt.  Talcott. 

The  plaintiff  secured  a  judgment  for  $473.79,  which  the 
general  term  of  the  marine  court  reversed  on  appeal,  and 
ordered  a  new  trial.  Talcott  appealed  to  the  court  of  com- 
mon pleas,  but  did  not  accompany  his  notice  of  appeal  with 
any  stipulation  that  judgment  absolute  might  be  rendered 
against  him  in  the  event  of  an  affirmance.  The  court  of  com- 
mon pleas  affirmed  the  order  appealed  from  and  remitted  the 
case  to  the  marine  court  for  a  new  trial.  The  relator  claimed 
that  such  disposition  of  the  case  was  improper,  that  judgment 
absolute  should  have  been  rendered  by  the  court  of  common 
pleas  in  his  favor,  notwithstanding  that  the  record  contained 
no  stipulation  to  that  effect. 

Thomas  &  Wilder,  for  appellants. 
Richcvrd  S.  Newcomb,  for  respondents. 

DAVIS,  P.  J.  —  For  several  reasons  the  writ  of  prohibition 
in  this  case  was  improperly  granted : 

1.  The  appeal  from  the  order  of  the  general  term  of  the 
marine  court  granting  a  new  trial  was  not  accompanied  by 
the  stipulation  required  by  chapter  545  of  the  Laws  of  1874. 
In  Gordon  agt.  Erdman  the  court  of  appeals  have  held  that 
"  there  can  be  no  appeal  from  an  order  of  the  marine  court 
granting  a  new  trial  without  the  stipulation  required  by  the 
act  of  1874."  The  court  also  held  that  the  provisions  of  chap- 
ter 479  of  the  Laws  of  1875  had  not  abrogated  or  repealed 
the  provisions  of  the  act  of  1874.  That  decision  is,  of  course, 
controlling,  and  it  follows  that  the  court  of  common  pleas, 
whatever  else  it  might  have  done,  had  no  power  to  render 
judgment  absolute  against  the  appellant  from  the  order  grant- 
ing the  new  trial.  The  order  of  the  common  pleas  in  affirming 
the  marine  court  did  not  render  judgment  absolute  against  the 
appellant ;  and  it  appears  from  the  opinion  of  the  general  term 
that  it  did  not  intend  to  do  so.  To  hold  in  this  case  that  in  a 
case  where  it  not  only  had  no  power  to  render  such  a  judg- 
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ment,  and  did  not  render  it  but  declared  emphatically  its 
intention  to  the  contrary,  the  law  will  regard  what  it  did  do 
as  equivalent  to  such  a  judgment,  would  be  a  novel  exercise 
of  the  authority  of  the  court  under  the  writ  of  prohibition. 
The  legal  effect  of -the  judgment  of  the  court  of  common 
pleas  was  to  remand  the  case  to  the  marine  court  for  such 
action  as  is  directed  by  the  order  of  the  general  term. 

2.  The  absence  of  the  stipulation  and  the  appeal  from  the 
order,  assuming  the  appeal  was  regular  under  the  act  of  1875, 
took  the  case  out  of  the  provisions  of  the  act  of  1874  and  left 
the  court  of  common  pleas  to  the  exercise  of  the  discretion 
vested  in  that  court  in  such  cases  by  subdivision  2  of  section 
43  of  chapter  479  of  the  Laws  of  1875.     This  was  the  view 
taken  by  the  judges  of  the  common  pleas  (for  reasons  specially 
assigned),  and  the  exercise  of  that  discretion  is  not  reviewable 
at  a  special  term  of  this  court  on  the  extraordinary  writ  of 
prohibition. 

3.  The  relator,  if  aggrieved  by  the  judgment  of  the  court 
of  common  pleas  because  of  any  irregularity  of  form,  has  a 
plain  remedy  by  application  to  that  tribunal  for  the  correction 
of  the  judgment.     This  court  should  not  interfere  by  pro- 
hibition while  so  simple  and  easy  a  remedy  lies  open  to  the 
relator. 

4.  If  there  was  no  lawful  appeal  which  could  give  the  court 
of  common  pleas  jurisdiction  —  as  seems  to  be  the  view  of  the 
court  of  appeals  —  under  the  statute,  the  case  has  remained  in 
legal  contemplation  in  the  marine  court  subject  to  the  order 
of  the  general  term  granting  the  new  trial.     That  court  is, 
perhaps,  to  do  nothing  more  than  to  proceed,  in  the  discharge 
of  its  judicial  duty,  to  a  new  trial  in  conformity  with  the 
judgment  of  the  general  term.     There  is,  therefore,  no  more 
reason  for  interfering  with  the  functions  of  that  tribunal  in 
this  case  by  a  writ  of  prohibition  than  there  is  to  arrest  all  its 
functions  by  similar  process.     If  the  court  is  assuming  to  act 
without  authority  the  relator  can  protect  himself  by  raising 
the  proper  objections  and  by  exceptions  at  the  time  the  case 
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is  moved  for  trial,  and  by  correcting  the  erroneous  ruling,  if 
any,  by  appeal.  His  rights  depend  upon  questions  of  law, 
which  may  be  presented  and  all  errors  affecting  the  same 
corrected,  in  the  ordinary  proceeding  in  the  action,  without 
resorting  to  a  writ  designed  for  purposes  foreign  to  the  review 
and  correction  of  those  errors  which  occur  in  the  progress  of 
the  trial  and  decision  of  causes. 

The  order  should  be  reversed  and  the  writ  quashed. 

BEADY  and  BARRETT,  JJ.,  concurred. 


SUPREME  COURT. 

THE  BENEDICT  &  BURNHAM  MANUFACTURING  COMPANY  agt. 
DAVID  G.  THAYER. 

THE  PEOPLE  ex  rel.  DAVID  G.  THAYER  agt.  PETER  BOWE, 
sheriff,  &c. 

Execution  against  the  person  —  Effect  of  omission  to  return  within  sixty  days. 

An  execution  against  defendant's  person  is  not  void  because  of  the  omis- 
sion to  direct  its  return  within  sixty  days;  and  a  return  by  the  sheriff 
that  the  defendant  was  discharged  under  an  order  because  of  such 
defect  fell  with  the  reversal  of  the  order  on  which  it  was  based,  and  the 
validity  of  the  execution  was  not  impaired  thereby. 

First  Department,  General  Term,  July,  1880. 

AVPEAL  in  the  action  from  an  order  denying  plaintiff's 
motion  to  cancel  the  sheriff's  return  upon  an  execution 
against  the  person  of  the  defendant,  and  to  'remit  said  exe- 
cution to  said  sheriff. 

Appeal  in  the  special  proceedings  from  an  order  made  on 
habeas  corpus  discharging  the  defendant  in  the  action  from 
the  custody  of  the  sheriff. 
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A.  C.  Brown,  for  respondent. 

BARRETT,  J.  —  When  this  case  was  previously  before  us  we 
held  that  the  execution  against  the  defendant's  person  was  not 
void  merely  because  of  the  omission  to  direct  its  return  within 
sixty  days.  We  accordingly  directed,  what  should  have  been 
done  in  the  nrst  instance,  an  immediate  amendment  to  cure 
this  trivial  objection,  reversed  the  order  discharging  the 
defendant  and  remanded  him  to  the  custody  of  the  sheriff 
under  the  execution.  It  seems,  however,  that  shortly  after 
the  argument  before  us,  and  while  the  matter  was  yet  under 
advisement,  the  sheriff  took  upon  himself,  at  whose  insti- 
gation does  not  appear,  to  return  the  execution,  specifying 
that  the  defendant  had  been  discharged  from  custody  under 
the  very  order,  the  validity  of  which  was  then  under  consid- 
eration. This  fact  was  called  to  our  attention  when  the 
order  reversing  the  discharge  and  remanding  the  defendant 
was  subsequently  made,  but  we  deemed  it  of  no  moment.  Of 
course  the  return  fell  with  the  reversal  of  the  order  on  which 
it  was  based.  The  validity  of  the  execution  had  been  in  no 
wise  impaired.  It  was  not  like  the  case  of  Gleason  and  Rob- 
erts (MS.  opinion  court  of  appeals)  where,  in  consequence  of 
the  reversal  of  the  judgment,  the  very  foundation  of  the  exe- 
cution had  fallen.  The  only  reason  why  we  did  not  at  once 
cancel  the  return  and  remit  the  execution  to  the  sheriff  for 
proper  action,  in  accordance  with  the  facts  as  they  then 
existed,  was  because  we  deemed  that  to  be  more  properly  the 
function  of  the  special  term.  We  are  at  a  loss  to  understand, 
in  the  absence  of  any  opinion  from  the  court  below,  why  this 
course  was  not  pursued.  It  would  be  a  reflection  upon  the 
administration  of  justice  if  this  defendant  were  to  escape 
the  legal  consequence  of  his  acts  by  such  unmeritorious  tech- 
nicalities as  he  has  invoked  upon  both  applications.  It  is 
clear  that  the  force  of  the  execution  was  but  temporarily 
VOL.  LIX  35 
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spent  by  the  erroneous  discharge  and  the  sheriff's  return  to 
that  effect.  The  effect  of  the  reversal  was  plainly  to  restore 
the  original  and  legal  status.  Practically  this  could  only  be 
done  by  canceling  the  return,  replacing  the  execution  in  the 
sheriff's  hands,  and  leaving  that  officer  to  resume  his  custody 
of  the  defendant  and,  thereupon,  to  make  a  new  and  proper 
return. 

The  order  in  the  action  should  be  reversed,  with  ten  dollars 
costs  and  disbursements  of  the  appeal,  the  return  canceled  and 
the  execution  remitted  to  the  sheriff.  The  order  in  the  habeas 
corpus  proceedings  should  also  be  reversed,  with  ten  dollars 
costs,  and  disbursements  and  the  prisoner  remanded  to  the 
custody  of  the  sheriff. 


K  Y.  MARIKE  COURT. 

MARY  A.  SMITH  agt.  ELIZABETH  GTRATZ  et  al. 

Pleading —  Complaint —  Answer — Effect  of  general  denial  of  the  allegations 
of  the  complaint,  except  a-s  afterwards  admitted  to  be  true. 

Where  the  answer  denies  having  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  any  or  all  the  allegations  in  the  complaint  con- 
tained and,  therefore,  denies  the  same,  except  as  hereinafter  specifically 
admitted,  the  facts  which  were  specifically  admitted  having  been 
demurred  to,  on  motion  for  judgment  on  this  general  denial: 

Held,  that  the  denial  in  the  answer  is  good.  The  form  of  pleading  is 
one  well  known  to  the  profession  and  has  been  sanctioned  for  years. 

McEnroe  agt.  Decker,  58  How.,  251,  not  followed ;  see  Allis  agt.  Leonard, 
46  N.  Y.,  688. 

Special  Term,  July,  1880. 

* 

MOTION  for  judgment  on  answer  as  frivolous. 

HAWES,  J.  —  The  motion  is  for  judgment  on  the  answer 
as  frivolous.     The  answer  denies  having  any  knowledge  Or 
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information  sufficient  to  form  a  belief  as  to  an}*  or  all  the 
allegations  in  the  complaint  contained  and,  therefore,  denies 
the  same,  except  as  hereinafter  specifically  admitted.  The 
facts  which  were  specifically  admitted  having  been  demurred 
to  the  plaintiff  moves  for  judgment  on  this  general  denial, 
relying  upon  the  case  of  McEnroe  agt.  Decker  (58  flow., 
250).  The  form  of  pleading  here  used  is  one  well  known  to 
the  profession  and  has  been  sanctioned  for  years.  That  it  is 
evasive  must  be  admitted,  and  if  the  views  expressed  in 
McEnroe  agt.  Decker  can  possibly  be  sustained  by  precedent 
it  should  be  done  in  furtherance  of  what  I  deem  a  substantial 
advance  upon  the  form  of  pleading  that  has  long  prevailed, 
but  which  gives  apparent  opportunity  for  false  and  dilatory 
defenses.  I  am  unable,  however,  to  satisfy  myself  that  such 
is  the  law  as  it  stands  at  present.  The  authoritative  cases 
relied  on  in  McEnroe  agt.  Decker  are  The  People  agt.  Sny- 
der  (reported  in  41  N.  Y.,  400)  and  The  People  agt.  Northern 
Railroad  Co.  (42  N.  Y.,  217).  My  attention  has  been  called 
to  a  memorandum  in  the  Albany  Law  Journal  of  July  10, 1880, 
in  which  the  cases  referred  to  in  McEnroe  agt.  Decker  are 
criticised,  and  the  case  of  Allis  agt.  Leonard  referred  to. 
The  case  of  Allis  agt.  Leonard  (reported  in  46  N.  I7".,  688, 
and  in  full  in  Albany  Law  Journal  of  July  tenth)  is  valua- 
ble only  as  being  a  late  utterance  of  the  court  of  appeals  on 
that  subject.  It  cannot  be  assumed  that  judge  DANIELS,  in 
the  case  of  People  agt.  Sny  der ,  intended,  by  mere  dictum, 
to  declare  as  frivolous  a  form  of  pleading  that  has  been  so 
long  recognized  in  all  the  courts  of  the  state  since  the  adop- 
tion of  the  Code.  It  is  true  that  he  criticises  and  declares  it 
peculiar,  but  in  no  sense  did  he  pass  upon  it ;  and  from  the 
incidental  manner  in  which  he  referred  to  it,  it  can  scarcely 
be  deemed  a  judicial  expression  of  opinion.  As  a  form  of 
good  or  bad  pleading  it  was  in  no  sense  discussed.  The  case 
of  The  People  agt.  Northern  Railroad  Company  is  very  far 
from  deciding  this  question  in  plaintiffs  favor ;  and  in  so 
far  as  it  is  a  decision  it  may  be  said  to  be  in  support  of 
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defendant's  view  and  could  well  have  been  cited  by  him. 
The  allegation  in  The  People  agt.  Northern  Railroad  Com- 
pany was  a  general  denial  upon  information,  and  denial 
except  as  to  matters  specifically  admitted,  and  was  similar  to 
McEnroe  agt.  Decker  and  the  case  at  bar.  The  court  says : 
"  Assuming  that  a  denial  by  the  defendants  in  their  answer 
of  each  and  every  allegation  and  averment  in  the  complaint 
in  this  action  contained,  not  therein  before  specifically  admit- 
ted, is  sufficient  to  controvert  the  matters,  if  any,  not  so 
admitted  and  put  them  in  issue,  it  appears  by  an  examination 
of  its  contents  that  no  material  fact  is  denied."  He  then 
proceeds  to  analyze  the  admissions  and  finds  that  they  are  so 
complete  and  absolute  that  no  issue  is  created.  This  is  all 
that  is  determined  in  the  case  so  far  as  I  can  comprehend. 
These  two  cases  are  the  only  authoritative  cases  that  can  be 
possibly  cited  as  supporting  the  view  expressed  in  McEnroe 
agt.  Decker,  and  it  is  submitted  that,  as  an  authority  upon  the 
points  at  issue,  they  must  be  deemed  of  a  very  doubtful  char- 
acter. The  case  of  Allis  agt.  Leonard,  however,  is  in  point 
and  cannot  be  construed  otherwise  than  as  a  direct  ruling 
upon  it.  The  case  of  The  People  agt.  Snyder  was  decided 
in  December,  1869,  and  Allis  agt.  Leonard  in  November, 
1871.  In  Allis  agt.  Leonard  the  action  was  upon  a  promis- 
sory note  held  by  the  transferee  against  the  maker,  and  the 
answer  denied  "  each  and  every  allegation  of  the  complaint 
except  those  admitted."  The  admission  was  the  "  making 
and  delivery  of  the  note."  The  court  declares  that  "  as  the 
question  seems  to  have  been  disposed  of  wholly  on  the  ques- 
tion of  pleading  it  is  necessary  to  examine  the  complaint  and 
answer,"  and  in  that  connection  says  :  li  It  (the  answer)  denies 
each  and  every  allegation  except  that  expressly  admitted. 
We  think  that  this  was  a  sufficient  denial  of  the  transfer  of 
the  note.  The  defense  was  meritorious,  if  true,  and  the 
pleading  should  have  been  liberally  construed  for  the  purpose 
of  admitting  it.  But  a  strict  construction  would  lead  to  the 
same  result."  There  can  be  no  question  of  the  intent  of 
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the  court  of  appeals  in  this  case  to  pass  upon  the  point  in 
issue,  and  to  pass  upon  it  decisively.  While  I  could  wish 
another  construction  I  am  compelled  to  yield  to  what,  in  my 
opinion,  must  be  deemed  the  controlling  decision  upon  this 
question,  and  which  fully  establishes  the  validity  of  this  form 
of  pleading. 

Motion  for  judgment  on  the  answer  as  frivolous  denied, 
but  without  costs. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JAMES  O'REILLY  agt.  THE  MAYOR,  &c.,  OF 
THE  CITY  OF  NEW  YORK,  ALLAN  CAMPBELL,  commissioner 
of  public  works,  and  JOSEPH  BLUMENTHAL,  superintendent 
of  incumbrances. 

New  York  (city  of)  —  Unlawful  obstruction  of  the  streets  —  Duty  of  commis- 
sioner of  public  works  and  the  superintendent  of  incumbrances  —  mandamus 
the  proper  remedy  to  compel  them  to  perform  their  duty. 

The  common  council  of  the  city  of  New  York  have  no  power  or  right  to 
authorize  the  placing  or  continuing  of  any  obstruction  upon  any  street 
or  sidewalk,  except  the  temporary  occupation  thereof  during  the  erec- 
tion or  repair  of  a  building  on  a  lot  opposite  the  same. 

The  common  council  by  resolution  declared  that  licensed  vendors  should 
be  permitted  to  occupy  Forty-second  street,  west  of  Eighth  avenue  and 
within  325  feet  of  that  avenue,  Saturday  nights  from  6  to  12  o'clock : 

Held,  that  to  permit  the  street  to  be  occupied  and  obstructed  in  this  man- 
ner is  clearly  unlawful.  It  not  only  prevented  its  use  and  enjoyment 
for  the  ordinary  purposes  for  which  it  is  maintained,  but  also  deprived 
the  owners  and  residents  upon  it  of  the  complete  and  beneficial  use  and 
enjoyment  of  their  own  property;  and  as  to  them  the  obstruction  was 
substantially  a  nuisance,  and  a  party  suffering  special  injury  from  it 
has  a  right  to  appeal  to  the  courts  for  redress. 

Held,  further,  that  where  the  superintendent  of  incumbrances  and  the 
commissioner  of  public  works  (who  in  terms  are  authorized  to  keep 
the  streets  clear  of  obstructions)  have  been  applied  to  and  requested  to 
exercise  their  authority  and  remove  these  obstructions  but  have  declined 
and  refused  so  to  do,  a  mandamus  will  issue  requiring  them  to  interpose 
and  remove  the  same. 


278  NEW  YORK  PRACTICE  REPORTS. 

The  People  ex  rel.  O'Reilly  agt.  The  Mayor.  &c. 

Although,  as  a  general  rule,  a  mandamus  will  not  issue  where  the  party 
has  another  remedy,  it  is  not  universally  true  in  relation  to  corporations 
and  ministerial  officers,  for  while  they  may  be  liable  in  an  action  for 
neglect  of  duty  they  may  still  be  compelled  by  this  writ  to  exercise 
their  functions  according  to  law. 

At  Chambers,  May,  1880. 

Thomas  Clashing  and  James  Clark,  for  relator. 

WiUiam  C.  Whitney,  for  defendants. 

DANIELS,  J. —  The  application  in  this  case  is  for  a  writ  of 
peremptory  mandamus  requiring  the  removal  of  obstructions 
in  Forty-second  street,  between  Eighth  and  Ninth  avenues. 

The  applicant  is  a  physician  having  his  residence  and  office 
at  303  West  Forty-second  street,  which  is  about  seventy-five 
feet  west  of  the  Eighth  avenue ;  and  since  the  6th  of  June, 
1879,  vendors  of  various  articles  have  occupied  this  portion 
of  Forty -second  street  from  6  o'clock  until  12  in  the  even- 
ing, with  horses,  wagons,  merchandise,  and  assistants,  for 
the  purpose  of  selling  their  property.  It  appears  by  the  affi- 
davit of  the  applicant  that  the  street,  at  this  point,  has  been 
occupied  by  about  fifty  of  these  vehicles,  selling  various 
descriptions  of  produce  —  meat,  fish  and  other  goods  —  to 
persons  resorting  to  that  locality  for  the  purpose  of  making 
their  purchases.  The  vehicles,  together  with  the  patrons, 
appropriate  so  much  of  each  side  of  the  street  and  sidewalks 
as  to  prevent  their  free  use  and  enjoyment  by  persons  having 
occasion  to  pass  along  them.  The  vehicles  are  backed  up  to 
the  walks  and  the  articles  exposed  for  sale  in  them,  and  pur- 
chased by  persons  standing  upon  the  walks.  ,.The  obstruction 
occasioned  in  this  manner  is  shown  to  have  been  so  great  as 
seriously  to  impair  and  interfere  with  the  enjoyment  of  the 
applicant's  property.  He  is  unable  to  approach  or  leave  it 
with  his  own  vehicle,  and  prevented  by  the  noise  and  disturb- 
ance of  the  street  from  properly  practicing  his  profession ; 
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and  his  patients  appear  to  be  incommoded  in  passing  to  and 
from  his  residence.  The  injury  to  him  is  both  personal  and 
substantial,  and  one  which  he  has  a  right  to  have  redressed 
through  the  instrumentality  of  the  courts,  if  this  occupancy 
of  the  streets  and  walks  shall  be  found  to  be  unlawful.  The 
primary  object  of  streets  and  walks  is  the  accommodation  of 
persons  having  occasion  to  use  them,  and  they  are  entitled  to 
this  enjoyment  free  from  needless  obstructions ;  and  if  this 
street  has  been  occupied  in  this  manner  without  lawful  author- 
ity, such  occupancy  is  substantially  a  nuisance  requiring  to  be 
terminated  by  the  interposition  of  the  courts.  It  is  claimed 
on  the  part  of  the  officers  proceeded  against,  on  whom  alone 
the  papers  were  served,  that  the  persons  using  the  street  in 
this  manner  had  been  authorized  to  do  so  by  the  license  of  the 
common  council  of  the  city,  and  that  this  license  was  a  legal 
exercise  of  existing  authority.  The  license  was  provided  for 
by  a  resolution  adopted  by  the  board  t  of  aldermen  upon  the 
report  of  the  committee  on  streets  on  the  6th  of  June,  1879, 
and  it  declared  that  licensed  vendors  should  be  permitted  to 
occupy  Forty-second  street,  west  of  Eighth  avenue,  and  within 
325  feet  of  that  avenue,  Saturday  nights  from  6  to  12  o'clock, 
but  not  to  interfere  with  public  travel  on  the  streets.  The 
effect  of  the  resolution,  as  well  as  its  terms,  was  to  permit  an 
occupancy  of  this  street  during  the  hours  mentioned  upon 
every  recurring  Saturday  night.  It  was  not  simply  to  pass 
along  the  street  or  to  use  it  as  streets  ordinarily  are  used  for 
the  convenience  of  the  public  in  supplying  the  wants  of  those 
who  reside  upon  them,  but  it  was,  for  the  time  mentioned,  an 
exclusive  appropriation  of  so  much  of  the  street  as  should  be 
found  necessary  for  the  occupancy  mentioned  in  the  resolution. 
The  charter  of  the  city  then  in  force  authorized  the  common 
council  to  regulate  traffic  and  sales  in  the  streets,  highways, 
roads  and  public  places  of  the  city,  but  it  evidently  was  not 
intended  that  such  authority  should  be  exercised  in  the  man- 
ner in  which  it  has  been  by  means  of  this  resolution ;  for  a 
succeeding  subdivision  of  the  same  section  in  which  this  pro- 
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vision  is  contained  declared  that  the  council  should  have  no 
power  to  authorize  the  placing  or  continuing  of  any  obstruc- 
tion upon  any  street  or  sidewalk,  except  the  temporary  occu- 
pation thereof  during  the  erection  or  repair  of  a  building  on  a 
lot  opposite  the  same  (Laws  of  18 73,  48 T- 8,  17,  subd.  1— i). 
These  two  provisions  require,  as  they  relate  to  the  same  sub- 
ject, to  be  construed  together,  and  the  latter  so  far  restrains 
and  limits  the  former  as  to  withhold,  by  means  of  its  terms, 
such  power  as  was  attempted  to  be  exercised  through  this 
resolution.  Under  the  latter  subdivision  no  obstruction  of 
any  street  or  sidewalk  of  the  description  of  that  permitted  by 
the  resolution  can  be  authorized  by  the  common  council ;  and 
such  was  the  view  which  was  taken  of  these  provisions  by 
Mr.  justice  VAN  VORST  in  the  case  of  Ely  agt.  Campbell 
(MS.  opinion,  post.) 

To  permit  the  street  to  be  occupied  and  obstructed  in  this 
manner  was  clearly  unlawful.  It  not  only  prevented  its  use 
and  enjoyment  for  the  ordinary  purposes  for  which  it  is  main- 
tained but  also  deprived  the  owners  and  residents  upon  it  of 
the  complete  and  beneficial  use  and  enjoyment  of  their  own 
property ;  as  to  them  the  obstruction  was  substantially  a  nui- 
sance, and  a  party  suffering  special  injury  from  it  has  a  right 
to  appeal  to  the  courts  for  redress. 

That  might  probably  have  been  secured  by  means  of  an 
indictment,  or,  to  a  certain  extent,  by  an  action  for  damages ; 
but  these  remedies  were  somewhat  doubtful  in  their  nature 
and  would  not  afford  that  immediate  assistance  which  the 
residents  upon  the  street  had  the  right  to  require.  For  that 
reason  the  application  for  the  writ  of  mandamus  has  been 
made  requiring  the  officers  of  the  city  having  supervision  of 
the  streets  to  interpose  and  remove  these  obstructions.  These 
officers  have  been  requested  to  exercise  their  authority  to 
secure  this  result,  but  they  have  declined  to  do  so  for  the 
reason  that  it  was  supposed  that  the  resolution  of  the  common 
council  legally  permitted  this  use  to  be  made  of  the  streets. 

One  of  the  officers  to  whom  this  application  was  made  was 
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the  commissioner  of  public  works,  who  in  terms  was  author- 
ized to  keep  the  streets  clear  of  obstructions  (Laws  of  1873, 
502,  sec.  71,  sub.  9).  And  for  the  purpose  of  more  effectu- 
ally accomplishing  that  end  it  has  been  provided,  further, 
that  there  should  be  a  bureau  in  his  department  for  the 
removal  of  incumbrances  of  the  streets  and  sidewalks,  the 
chief  officer  of  which  should  be  called  the  superintendent  of 
incumbrances,  to  whom  all  complaint  should  be  made,  and 
by  whom  such  incumbrances  should  be  removed  (Id.,  503, 
sec.  72,  sub.  8). 

These  two  provisions  confirm  the  construction  already  given 
to  those  contained  in  the  preceding  section,  for  they  were 
enacted  in  such  terms  as  to  indicate  the  unlawful  character 
of  obstructions  of  this  nature,  and  they  render  their  removal 
by  the  commissioner  of  public  works  and  the  superintendent 
of  incumbrances  a  positive  and  unqualified  duty.  They  have 
the  authority,  and,  in  addition  to  that,  are  required  to  use  it 
by  removing  incumbrances  ;  and  as  these  obstructions  in  this 
street  have  been  maintained  and  continued  without  lawful 
authority  it  was  their  duty  to  remove  them,  notwithstanding 
the  existence  of  the  resolution  adopted  by  the  common  coun- 
cil, for  that  resolution  was  in  conflict  with  the  provisions 
of  the  charter  upon  this  subject  and  consequently  invalid. 
Where  ministerial  officers  like  these  are  charged  with  the 
performance  of  a  duty  which  any  citizen  is  interested  in 
having  performed,  and  has  a  right  to  insist  on  its  being  per- 
formed, the  officer  may  be  required  to  act  by  means  of  the 
writ  of  mandamus.  In  this  case  the  officers  have  no  discre- 
tion, but  the  statute  is  plain  and  mandatory,  and  it  is  their 
duty,  under  its  provisions,  to  remove  these  obstructions  exist- 
ing in  the  street,  and  the  writ  of  mandamus  is  an  appropriate 
means  through  which  they  may  be  required  to  exercise  their 
authority  and  perform  this  duty  (2  Crary  Sp.  Proceedings 
[26?  edition},  556). 

This  writ  may  be  allowed  whenever  a  party  has  a  legal 
right  and  is  entitled  to  a  specific  remedy  to  enforce  it,  and  a 
VOL.  LIX  36 
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public  officer  whose  duty  it  is  to  afford  that  remedy  refuses 
to  act  ( Wood  on  Mandamus,  27 ;  People  agt.  Asten,  49  How- 
ard, 406),  if  no  particular  remedy  be  given  and  there  is  no 
other  plain  and  effectual  mode  of  relief.  Mandamus  is 
proper  in  all  cases  where  it  is  adopted  to  enforce  the  right 
and  duty  in  question,  and  it  will  not  be  refused  merely 
because  there  is  a  remedy  in  equity  or  an  imperfect  remedy  at 
law,  not  adequate  to  the  purpose,  as  an  action  for  damages 
which  would  not  remove  the  obstructions  would  be,  or  because 
the  officers  or  adverse  party  may  be  prosecuted  criminally  for 
neglect  of  duty  (Dillon,  on  Mun.  Corporations  [2d  edition], 
sec.  616  ;  People  agt.  Commissioners  of  Emigration,  22  How- 
ard, 291 ;  People  agt.  Collins,  19  Wend.,  56).  The  principle 
now  established  will  entitle  the  party  to  this  writ  whenever  a 
legal  right  exists  and  his  legal  remedy  either  fails  or  is  inade- 
quate ;  and  the  fact  that  the  party  may  be  indicted  does  not 
constitute  any  proper  objection  to  the  issuing  of  the  writ 
{People  agt.  Mayor,  &c.,  10  Wend.,  395). 

Although,  as  a  general  rule,  a  mandamus  will  not  issue 
where  the  party  has  another  remedy,  it  is  not  universally  true 
in  relation  to  corporations  and  ministerial  officers,  for  while 
they  may  be  liable  in  an  action  for  neglect  of  duty,  they  may 
still  be  compelled  by  this  writ  to  exercise  their  functions 
according  to  law  (McCullougJi  agt.  The  Mayor,  23  Wend., 
458).  Under  the  principle  maintained  by  these  authorities 
this  applicant  appears  to  have  just  legal  grounds  to  support 
him  in  this  application.  The  obstruction  is  unlawful ;  it  has 
been  specially  injurious  to  him  as  an  occupant  of  property, 
and  no  legal  authority  for  its  creation  or  continuance  exists. 
It  has  been  made  the  duty  of  the  officers  proceeded  against  to 
remove  it,  and  in  that  manner  to  restoi^  the  street  to  the  state 
of  usefulness  and  convenience  it  was  designed  to  afford. 

They  have  refused  to  perform  that  duty,  and  as  the  appli- 
cant has  a  right  to  insist  on  its  performance  he  is  entitled  to 
this  writ  for  the  purpose  of  setting  these  officers  in  motion, 
and  securing  that  degree  of  redress  in  the  premises  which  he 
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is  legally  entitled  to  receive.  An  order  will,  therefore,  be 
entered  directing  the  writ  to  issue  to  the  superintendent  of 
incumbrances  and  the  commissioner  of  public  works  requiring 
them  to  remove  the  obstructions  from  this  street,  which  has 
been  created  and  is  continued  by  the  persons  who  have 
resorted  there,  under  the  liberty  secured  by  the  terms  of  this 
resolution,  for  the  purpose  of  selling  their  wares  and  products, 
but,  under  the  circumstances,  no  costs  of  the  application  will 
be  allowed. 


SUPREME  COURT. 

JOHN  DERRENBACKER  agt.  THE  LEHIGH  YALLEY  RAILROAD 

COMPANY. 

Appearance  —  Answer  —  Corporation  —  Effects  of  a  general  appearance  and 
answer  of  a  defendant  corporation  —  Negligence  —  Contributory  negligence 
question  for  jury. 

The  general  appearance  and  answer  of  a  defendant  corporation  ought  to 
be  deemed  an  admission  of  its  corporate  existence  ;  and  it  ought  not 
afterwards,  when  no  special  issue  is  presented,  insist  that  plaintiff  must 
produce  and  prove  its  character  ;  at  all  events,  in  such  case  it  is  enough 
to  show  user  or  corporate  acts  to  make  a  prima  facie  case  of  the  entity 
and  identity  of  such  corporation. 

The  plaintiff,  a  canal  boatman,  in  helping  to  discharge  iron  ore  from  a 
boat  at  Perth  Amboy,  pushed  the  iron  tub  which  was  being  hoisted  by 
a  derrick  as  was  customary  and  thus  went  partly  under  the  tub,  which 
fell  upon  him,  causing  the  injury  sued  for : 

Held,  that  the  question  of  contributory  negligence  of  plaintiff's  act  was 
properly  submitted  to  the  jury,  such  act  not  being  per  se  evidence  of 
negligence. 

Held,  also,  that  some  slight  evidence  having  been  given  that  defendant 
was  the  owner  of  the  derrick  and  of  the  rope  used,  and  the  use  of  the 
derrick  being  much  for  the  benefit  of  defendant  and  as  the  iron  ore  was 
being  transferred  by  its  consignees  to  defendant's  cars  in  the  usual  way, 
and  as  it  should  not  be  presumed  that  the  consignees  were  trespassing 
in  making  use  of  the  derrick,  in  the  absence  of  all  explanation  on 
defendant's  part,  the  jury  were  justified  in  finding  that  the  consignees 
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were  using  the  derrick  in  the  usual  way,  with  defendant's  knowledge 
and  consent,  and  for  its  and  their  mutual  benefit. 

Held,  further,  that,  defendant  was,  therefore,  liable  if  the  rope  was  unsafe 
and  unfit  for  the  work,  and  there  being  some  evidence  to  go  to  the  jury 
on  these  questions,  the  court  properly  submitted  the  questions  to  them, 
some  force  being  properly  given  to  the  omission  of  defendant  to  give 
explanatory  evidence. 

First  Department,  General  Term,  July,  1880. 

APPEAL  from  judgment  entered  on  verdict  of  jury  and 
from  order  denying  motion  for  new  trial  on  the  minutes. 

Charles  B.  Alexander,  for  appellant. 
Edward  H.  Hobbes,  for  respondent. 

DAVIS,  P.  J.  —  The  motion  to  dismiss  the  complaint  on  the 
ground  that  plaintiff  has  not  proved  the  corporate  character 
of  defendant  was  properly  denied.  "When  a  corporation 
brings  suit  it  is  bound  to  allege  its  corporate  existence,  and 
at  common  law  was  bound  to  prove  it  under  the  general  issue. 
The  rule  is  the  same  now  as  to  foreign  .corporations,  but  as  to 
domestic  corporations  the  rule  is  so  far  changed  by  statute 
that  such  a  plaintiff  is  only  put  to  show  its  own  corporate 
existence  when  the  defendant  pleads  specially  "  nul  tiel  cor- 
poration." But  where  a  corporation  is  sued  its  general 
appearance  and  answer  in  the  action  ought  to  be  deemed  an 
admission  of  its  corporate  existence  as  such,  as  much  as  the 
general  appearance  and  answer  of  a  natural  person  is  an 
admission  of  his  existence  and  identity.  It  appears  and 
answers  as  a  corporation  when  no  special  issue  is  presented 
on  that  question,  and  thus  puts  itself  into  court  as  such,  and 
ought  riot  afterwards  to  be  heard  to  insist  that  plaintiff 
must  affirmatively  prove  that  it  is  what  it  has  put  itself  on 
record  as  being.  Some  confusion  has  arisen  on  this  subject 
(perhaps  in  the  cases)  by  not  perfectly  observing  the  difference 
between  a  plaintiff  corporation's  own  affirmation  of  its  exist- 
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ence,  when  put  in  issue  by  an  answer,  and  the  appearance  of 
a  corporation,  when  sued  as  defendant,  on  putting  in  an 
answer  in  the  name  by  which  it  is  sued.  At  all  events,  in 
such  a  case,  it  is  enough  to  show  user  or  corporate  acts  to 
make  a  prima  facie  case  of  the  entity  and  identity  of  the 
artificial  person  that  has  appeared  and  is  defending  the  suit. 
In  this  case  the  issues  were  tried  all  through  the  plaintiff's 
case  upon  the  assumption  that  the  Lehigh  Valley  Railroad 
Company  was  an  existing  corporation.  It  was  quite  right, 
therefore,  not  to  permit  the  defendant  to  railroad  itself  out  of 
court  because  its  charter  was  not  produced  and  proven.  The 
prima  facie  case  was  sufficient  to  call  upon  the  defendant  to 
give  some  of  the  evidence  which  the  learned  counsel  says  his 
client  was  misled  into  not  producing,  to  wit,  "  negative  proof 
of  its  non-existence,"  if  any  such  it  had. 

The  question  whether  the  plaintiff's  own  negligence  con- 
tributed to  his  injury  was  properly  submitted  to  the  jury.  It 
cannot  be  said,  as  matter  of  law,  that  the  act  of  pushing  the 
iron  tub  when  it  stopped,  as  described  in  the  evidence,  was 
per  se  evidence  of  negligence.  It  was  an  act  which  the  plain- 
tiff, or  some  other  person,  was  accustomed  to  perform  when- 
ever a  similar  delay  occurred,  and  there  was  no  evidence  to 
show  that  the  plaintiff  knew,  or  had  reason  to  believe,  that 
there  was  any  greater  danger  than  usual  on  the  occasion.  The 
rope  happened  to  break  while  he  was  doing  an  act  customary 
under  similar  circumstances.  The  evidence  does  not  tend  to 
show  that  his  act  broke  the  rope,  but  merely  that  it  brought 
himself  into  a  position  to  receive  the  injury.  The  charge 
upon  the  question  was  correct  in  law,  and  we  are  satisfied 
with  the  finding  of  the  jury  upon  it. 

The  principal  and  difficult  question  in  the  case  is  whether 
sufficient  was  shown  to  justify  the  court  in  submitting  to  the 
jury  the  question  of  the  liability  of  the  defendant.  Some 
evidence  was  given  tending  to  show  that  the  defendant  was 
the  owner  of  the  derrick,  and  the  rope  used,  the  breaking  of 
which  caused  the  injury,  was  purchased  for,  and  belonged  to. 
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the  defendant.  From  the  slight  evidence  produced  by  plain- 
tiff it  might  well  be  inferred  that  the  derrick  was  one  belong- 
ing to  the  defendant  and  used  generally  on  the  dock  for  the 
purpose  of  transferring  property  from  boats  to  the  defendant's 
cars  and  from  such  cars  to  the  boats,  the  object  of  defendant 
being  to  furnish  facilities  for  making  such  transfers  with  ease 
and  promptitude.  Of  course  this  was  much  for  the  benefit 
of  defendant,  as  it  avoided  delay  and  detention  of  its  cars,  and 
expedited  its  business  transactions.  The  consignees  of  the 
cargo  of  iron  ore  appear  to  have  been  using  the  derrick  on 
the  occasion  of  the  injury  ;  but  as  they  were  transferring  the 
ore  in  the  usual  way  from  plaintiff's  boat  to  defendant's  cars, 
and  as  it  should  not  be  presumed  that  the  consignees  were 
trespassers  in  making  use  of  the  derrick,  in  the  absence  of  all 
explanation  on  the  part  of  the  defendant,  the  jury  were  justi- 
fied in  finding  that  the  consignees  were  using  the  derrick  in 
the  usual  way  with  the  knowledge  and  consent  of  the  defend- 
ant, and  for  its  and  their  mutual  benefit.  Under  such  circum- 
stances, the  liability  of  the  defendant  would  depend  upon  the 
question  whether  it  had  furnished  a  rope  suitable  for  the  pur- 
pose and  capable  of  sustaining  the  weight  to  be  put  upon  it 
in  doing  the  usual  work  for  which  it  was  to  be  used,  or,  having 
done  so,  it  was  continued  in  use  after  it  had  become  so  worn 
and  weakened  by  strains  and  observable  injuries  as  to  be  unsafe 
and  unfit  for  the  work. 

There  was  some  evidence  to  go  to  the  jury  upon  both  of 
these  questions.  There  was  slight  evidence  to  show  that  the 
ropo  was  not  large  enough  when  purchased  to  bear  the  weight 
of  the  quantity  of  iron  ore  usually  taken  in  the  tub.  This 
evidence  is  not  satisfactory  to  our  minds ;  but  when  taken  in 
connection  with  the  proof  as  to  the  condition  of  the  rope 
when  it  broke,  and  with  the  fact  that  it  had*  broken  the  day 
before  in  unloading  another  cargo,  and  was  then  stranded  or 
repaired  and  put  into  use  for  unloading  plaintiff's  boat  when 
it  broke  again,  with  the  serious  consequences .  to  plaintiff, 
under  circumstances  tending  to  show  that  due  precaution  was 
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not  used  in  repairing  or  in  allowing  it  to  be  used,  we  are  not 
able  to  see  that  the  court  erred  in  submitting  the  question  to 
the  jury.  Some  force  is  certainly  to  be  given  to  the  omission 
of  defendant  to  give  explanatory  evidence  to  rebut  the  infer- 
ences from  the  evidence  given  by  plaintiff. 

It  is  easy  to  see  that  if  the  derrick  and  rope  were  not  the 
property  of  defendant,  or  if  they  were  not  in  use  by  its 
knowledge  or  consent,  or  if  the  derrick  was  not  a  facility  pro- 
vided by  defendant  for  the  benefit  of  its  business,  furnished 
to  be  used  as  above  suggested,  proof  must  have  been  in 
defendant's  power  to  rebut  the  evidence  given  by  plaintiff 
and  the  inferences  a  jury  could  draw  therefrom. 

We  see  no  error  in  the  charge  as  given  by  the  court,  or  in 
his  refusals  to  charge,  and  our  conclusion  is  that  the  judgment 
must  be  affirmed. 

BAKRETT,  J.,  concurs. 


SUPEEME  COUKT. 

THE  PEOPLE  ex  rel.  EGBERT  J.  EOSENTHAL  agt.  SAMUEL  N". 

COWLES. 

Habeas  corpus  —  To  whom  application  for  the  writ  must  be  made  —  Form 

of  petition. 

The  restriction  in  the  habeas  corpus  act  that  application  for  a  writ  must 
be  to  a  judge  or  officer  within  the  county  where  the  prisoner  is  detained, 
or  an  adjoining  county,  does  not  apply  to  the  supreme  court  or  one  of 
its  justices. 

The  plain  reading  of  the  statute  is  that  an  application  may  be  made  to 
the  supreme  court,  or  to  one  of  its  justices  anywhere,  but  when  it  is 
made  "  to  any  officer  who  may  be  authorized  to  perform  the  duties  of 
a  justice  of  the  supreme  court  at  chambers,"  that  officer  must  be  or 
reside  "within  the  county  where  the  prisoner  is  detained,"  unless  there 
"be  no  such  officer  within  such  county,  or  if  he  be  absent,  or  for  any 
cause  be  incapable  of  acting,  or  have  refused  to  grant  such  writ." 

Where  the  petition  fails  to  state  the  locality  of  the  confinement  It  is 
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defective.  The  locality  of  the  detention  should  be  stated  so  that  the 
discretion  of  the  court  or  judge,  as  to  the  place  of  the  return  of  the  writ, 
could  be  exercised. 

The  petition  is  required  to  state  "that  such  prisoner  is  not  committed  or 
detained  by  virtue  of  any  process,  judgment,  decree  or  judgment  speci- 
fied in  the  preceding  twenty-second  section."  A  detention  for  one  of 
the  causes  specified  in  said  section  should  be  negatived.  The  petition 
should  show  the  party  detained  to  be  without  the  exception. 

Special  Tertti,  August,  1880. 

MOTION  to  punish  the  respondent  for  contempt  in  not  pro- 
ducing the  body  of  James  Smith  pursuant  to  the  command 
of  a  writ  of  habeas  corpus. 

A.  H.  Purdy,  for  the  motion. 
L.  L.  Delajield,  or-^osed- 

WESTBROOK,  -/.  —  Upon  the  application  of  Robert  J.  Rosen- 
thai,  who  claims  to  be  the  guardian  of  James  Smith,  an  infant 
child  whose  parents  are  both  dead,  a  writ  of  habeas  corpus 
was  allowed  by  a  justice  of  this  court,  in  the  city  of  New 
York,  bitting  in  a  special  term,  then  and  there  held  by  him, 
requiring  Samuel  IS".  Cowles,  then  residing  in  the  city  of 
Syracuse,  in  the  county  of  Onondaga,  to  produce  before  the 
judge  allowing  the  writ  in  said  special  term  in  the  said  city 
of  New  York  the  body  of  said  James  Smith  in  order  that  his 
alleged  illegal  detention  might  be  inquired  into. 

The  writ  was  duly  served  upon  Cowles  at  the  city  of  Syra- 
cuse, and  on  the  return  day  thereof  he  did  "not  produce  the 
child  but  appeared  by  counsel  and  asked  that  the  writ  should 
be  quashed  for  reasons  which  will  be  examined  in  the  order 
in  which  they  were  made. 

First.  It  is  claimed  that  a  justice  of  the  supreme  court  has 
no  power  to  require  the  body  of  a  person  detained  in  a  county 
other  than  that  in  which  the  writ  issues  and  in  which  it  is 
made  returnable,  to  be  brought  before  him,  unless  there  be  no 
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officer  within  the  county  where  the  person  is  so  detained  who 
has  power  to  issue  such  writ,  or  unless  "  he  be  absent  or  have 
refused  to  grant  such  writ." 

The  objection  is  founded  upon  the  provisions  of  the  habeas 
corpus  act,  which  will  be  found  in  3d  Revised  Statutes  (6th 
edition,  pages  875,  876,  c£<?.). 

There  is  no  such  limitation  upon  the  power  of  the  supreme 
court,  or  one  of  its  justices  as  is  contended  for  by  the  counsel 
for  the  respondent.  Section  37  (section  23  of  the  old  statute) 
provides  for  an  application  :  "1.  To  the  supreme  court  during 
its  sitting ;  or,  2.  During  any  term  or  vacation  of  the  supreme 
court  to  any  one  of  the  justices  of  the  supreme  court,  or  any 
officer  who  may  be  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers,  being  or  residing 
within  the  county  where  the  prisoner  is  detained ;  or  if  there 
be  no  such  officer  within  such  county,  or  if  he  absent,  or  for 
any  cause  be  incapable  of  acting  or  have  refused  to  grant  such 
writ,  then  to  some  officer  having  such  authority  residing  in 
any  adjoining  county." 

This  section  designates  three  tribunals  to  which  the  appli- 
cation for  the  writ  can  be  made :  1st,  "  The  supreme  court 
during  its  sittings ; "  2d,  "  Any  one  of  the  justices  of  the 
supreme  court,"  and,  3d,  "  Any  officer  who  may  be  author- 
ized to  perform  the  duties  of  a  justice  of  the  supreme  court 
at  chambers,  being  or  residing  within  the  county  where  the 
prisoner  is  detained." 

If  the  nomenclature  of  the  statute  in  defining  the  jurisdic- 
tions from  which  the  writ  issues  is  borne  in  mind  there  is  no 
difficulty  in  its  construction.  A  justice  of  the  supreme  court 
is  an  officer,  but  he  is  not  one  of  those  whom  the  section 
includes  under  that  general  term,  for  he  is  specially  designated 
by  his  peculiar  title,  and  those  who  are  embraced  by  the 
words  "  any  officer  "  are  also  so  specifically  defined  that  we  know 
that  a  justice  of  the  supreme  court  is  not  referred  to,  but  only 
those  "  who  may  be  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers."  The  plain  read- 
VOL.  LIX  37 
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ing  of  this  section  is  that  an  application  may  be  made  to  the 
supreme  court,  or  to  one  of  its  justices  anywhere,  but  when 
it  is  made  "  to  any  officer  who  may  be  authorized  to  perform 
the  duties  of  a  justice  of  the  supreme  court  at  chambers," 
that  officer  must  be  or  reside  "  within  the  county  where  the 
prisoner  is  detained,"  unless  there  "  be  no  such  officer  within 
such  county,  or  if  he  be  absent  or  for  any  cause  be  incapable 
of  acting  or  have  refused  to  grant  such  writ." 

The  next  section  (the  38th  of  3  It.  S.  [6th  ed.~],  p.  875, 
876,  and  the  24£A  of  ike  old  statute)  evidently  uses  the  word 
"  officer  "  in  the  same  sense  that  the  preceding  one  does.  It 
is  not  the  supreme  court  or  a  justice  thereof  who  is  required 
thereby  to  deny  the  application  for  the  writ  when  it  is  made 
out  of  the  county  "where  the  prisoner  shall  be  detained," 
unless  it  be  shown  "  that  there  is  no  officer  in  such  county 
authorized  to  grant  the  writ,  or,  if  there  be  one,  that  he  is 
absent  or  has  refused  to  grant  such  writ  or  for  some  cause  to 
be  specially  set  forth  is  incapable  of  acting,"  but  "  any  officer 
not  residing  within  the  county  where  the  prisoner  is  detained," 
using  the  word  "  officer  "  in  the  same  restricted  sense  in  which 
it  is  used  in  the  preceding  section. 

This  construction  is  made  clear  by  section  43,  3  Revised 
Statutes  (6th  edition),  pages  876,  877 ;  chapter  240  of  Laws 
of  1837,  section  1,  which  provides:  ""When  application  shall 
be  made  to  the  supreme  court,  or  to  any  one  of  the  justices 
of  the  supreme  court,  for  a  writ  of  habeas  corpus  or  certio- 
rari,  pursuant  to  the  second  article  of  title  1,  chapter  9  of  the 
third  part  of  the  Revised  Statutes,  in  cases  where  the  prisoner 
is  confined  in  a  county  other  than  where  such  court  shall  then 
be  held  or  officer  reside,  such  court  may,  in  its  discretion,  and 
such  officer  may,  in  his  discretion,  make  such  writ  returnable 
before  some  other  officer  authorized  to  issue 'such  writ  in  the 
county  where  the  prisoner  may  be  confined." 

This  section  recognizes  the  power  of  the  supreme  court,  or 
one  of  its  justices,  to  issue  the  writ  when  the  party  detained 
is  out  of  the  county  in  which  the  application  is  made,  and 
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allows,  either  in  its  or  his  discretion,  to  make  it  returnable  in 
the  county  where  the  detained  is,  before  an  officer  who  is 
there  and  who  is  authorized  to  issue  it.  It  would  certainly, 
at  times,  be  a  great  hardship  if  relief  could  only  be  procured 
in  the  county  where  the  prisoner  was  detained,  either  by 
habeas  corpus  or  certiorari,  for  if  there  be  a  prohibition  it 
applies  to  both  ;  and  the  statute  is  not  so  unjust,  for  the  limit- 
ation very  clearly  applies  neither  to  the  supreme  court  nor 
one  of  its  justices,  who  have  all  the  powers  of  the  late  court 
of  chancery  and  the  chancellor,  but  only  to  "  any  officer  who 
may  be  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court,  at  chambers." 

The  view  now  taken  of  the  habeas  corpus  act  is  not  novel 
but  was  adopted  as  long  ago  as  1847  by  the  late  judge  IRA 
HARRIS  (People  ex  rel.  Benthley  agt.  Hanna,  3  JSow.,  39), 
and  has  been,  I  believe,  generally  adopted  by  the  profession 
as  sound.  A  simple  reference  to  that  case  would  have  been 
sufficient  if  it  had  not  been  said  on  the  argument  that  a  brother 
judge  had  recently  taken  a  different  view  of  the  law.  With 
this  intimation  I  have  deemed  it  wise  to  review  the  statutes, 
and  the  result  fully  justifies  the  conclusion  of  the  late  learned 
judge  reported  as  above  stated.  Indeed,  there  is  not  even 
plausibility  in  the  objection  when  the  application  is  to  the 
supreme  court  while  in  session.  The  entire  argument  in  its 
support  is  based  upon  the  use  of  the  word  "  officer "  in  the 
statute ;  and  that  word,  as  there  used,  has  been  shown,  from 
the  language  of  the  act,  was  not  intended  to  embrace  a  justice 
of  the  supreme  court,  and  by  no  possibility  can  that  word 
include  the  court.  It  is  an  officer  as  such  and  not  a  court 
whose  jurisdiction  is  sought  to  be  impaired ;  and  as  this  par- 
ticular writ  was  allowed  in  open  court  and  made  returnable 
there  it  is  not  in  the  least  obnoxious  to  the  objection  which 
was  urged.  The  point  we  have  considered  must,  therefore, 
be  overruled. 

Second.  Objections  are  also  taken  to  the  form  of  the  peti- 
tion, and  some  of  them  are  fatal. 
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1st.  The  thirty-ninth  section  of  the  act  (3  R.  8.  [6th  ed.~], 
page  876,  subdivision  1)  requires  the  petition  to  state  "  the 
officer  or  person  by  whom  he  is  so  confined  or  restrained,  and 
the  place  where." 

The  petition  fails  to  state  the  locality  of  the  confinement 
and  is  defective  in  that  particular.  Though  the  court  or 
judge  which  issued  the  writ  had  the  power  to  make  it  returna- 
ble where  it  was  so  made,  the  fact  of  the  detention  at  Syracuse 
should  have  been  stated  so  that  the  discretion  of  the  court  or 
judge,  as  to  the  place  of  the  return  of  the  writ,  could  have 
been  exercised. 

2d.  The  second  subdivision  of  the  same  section  (the  39th 
of  the  6th  edition  of  R.  S.,  and  25th  of  old  edition)  requires 
the  petition  to  state  "  that  such  prisoner  is  not  committed  or 
detained  by  virtue  of  any  process,  judgment,  decree  or  judg- 
ment specified  in  the  preceding  twenty-second  section." 

The  twenty -second,  which  exempts  certain  persons  from 
the  benefit  of  the  habeas  corpus  act,  is  too  well  known  to  be 
quoted.  The  petition  does  not  show  James  Smith  to  be  with- 
out the  exception.  It  is  true  that  a  cause  of  detention  is 
specified,  but  a  detention  for  one  of  the  causes  specified  in 
such  twenty-second  section  is  not  negatived,  and  that  should 
be  'affirmatively  done  as  the  provision  just  quoted  plainly 
requires. 

For  the  two  reasons  just  stated  the  writ  of  habeas  corpus 
should  be  quashed  and  the  motion  to  punish  for  contempt 
denied.  No  costs,  however,  will  be  allowed  as  the  writ  was 
not  obeyed  by  the  production  of  the  body  of  Smith. 
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NEW  YOKK  COUET  OF  APPEALS. 

THE  PHENIX  INSURANCE  COMPANY,  plaintiff  and  respondent, 
agt.  SIMEON  E.  CHUKCH,  defendant  and  appellant. 

Promissory  note  —  Bona  fide  bolder  —  What  constitutes  an  indorsee  of  nego- 
tiable paper  a  Jwlder  for  value  so  as  to  exclude  flie  equities  of  antecedent 
parties. 

To  constitute  an  indorsee  of  negotiable  paper  a  holder  for  value  so  as  to 
exclude  the  equities  of  antecedent  parties  he  must  have  relinquished 
gome  right,  incurred  some  responsibility  or  parted  with  value  upon  the 
credit  of  the  paper  at  the  time  of  the  transfer. 

If  the  indorsee,  at  the  time  of  receiving  a  diverted  note,  surrenders  a  past- 
due  check  held  by  him  and  made  by  the  person  delivering  such  diverted 
note  he  becomes  a  bona  fide  holder  for  value  and  is  entitled  to  recover, 
and  this  whether  the  surrendered  note  be  not  due  or  overdue. 

The  rule,  however,  is  technical  and  is  not  to  be  extended  to  a  bank  check 
surrendered  under  similar  circumstances. 

The  distinction  consists  in  this,  that  the  note  is  given  as  the  representative 
of  the  debt  while  the  check  is  not.  Nor  is  it  even  a  security  for  it ;  it  is 
taken  in  place  of  money.  Its  delivery  amounts  to  a  representation  by 
the  drawer  that  there  are  funds  in  the  bank  upon  which  it  is  drawn 
sufficient  to  meet  it,  and  if  the  representation  proves  untrue  the  check 
is  a  false  token  and  does  not,  in  any  sense,  pay  or  discharge  the  debt. 

The  courts  of  this  state  will  not  take  judicial  notice  that  the  law  of  another 
state  differs  from  our  own. 

The  various  cases  reviewed  (See  same  case,  reported  wl,  56,  pp.  29,  493). 

Decided  May  31,  1880. 

BROWN,  PAFE  &  Co.,  who  were  insurance  brokers  in  Boston, 
collected  premiums  of  insurance  for  the  plaintiffs,  and  being 
pressed  for  payment  by  one  Fonnce,  their  general  agent  at 
Boston,  gave  him  their  check  for  the  amount  due.  Payment 
of  the  check  was  upon  presentation  at  the  bank  refused. 
Being  urged  by  Founce  for  payment  of  the  check  Brown, 
Pape  &  Co.,  the  drawers  thereof,  gave  the  note  in  suit  to  him 
for  the  plaintiffs,  representing  at  the  time  that  it  was  a  good 
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note  ;  Founce,  as  the  plaintiff's  agent,  thereupon  surrendered 
to  them  their  dishonored  bank  check. 

It  subsequently  transpired  that  the  note  in  suit  had  been 
given  to  one  Worcester  for  a  particular  purpose,  and  that  Wor- 
cester had  diverted  it  by  loaning  it  to  Brown,  Pape  &  Co. 

The  right  of  the  plaintiffs  to  recover  depended,  therefore, 
upon  the  question  whether  under  the  circumstances  they 
became  bona  fide  holders  of  the  note  in  suit  so  as  to  shut  out, 
as  against  the  maker,  the  equitable  defense  that  the  note  had 
been  diverted.  The  New  York  marine  court,  at  trial  term, 
held  that  the  plaintiffs  were  ~bona  fide  holders  of  the  note  and 
awarded  them  judgment  for  $593  and  costs.  The  general 
term  of  that  court,  upon  appeal,  reversed  the  judgment. 
Upon  a  further  appeal  the  New  York  common  pleas  affirmed 
the  general  term  of  the  marine  court  (see  56  How.  Pr.,  29), 
and  upon  a  reargument  subsequently  ordered,  decided  the 
other  way  (Id.,  p.  493). 

The  defendant  thereupon  appealed  to  the  court  of  appeals. 

S.  E.  Church,  for  appellant. 
G.  Tillotson,  for  respondent. 

ANDREWS,  J. —  The  fact  that  Founce  took  the  note  in  ques- 
tion in  nominal  payment  of  the  debt  of  Brown,  Pape  & 
Co.  did  not  constitute  him  a  holder  for  value,  so  as  to  shut 
out  the  defense  that  the  note  had  been  wrongfully  diverted 
by  the  payee  from  the  purpose  for  which  it  was  made.  It  is 
the  settled  law  of  this  state  that  prior  equities  of  antecedent 
parties  to  negotiable  paper  transferred  in  fraud  of  their  rights, 
will  prevail  against  an  endorsee  who  has  received  it  merely 
in  nominal  payment  of  a  precedent  debt,  there  being  no  evi- 
dence of  an  intention  to  receive  the  paper  in  absolute 
discharge  and  satisfaction  beyond  what  may  be  inferred  from 
the  ordinary  transaction  of  accepting  or  receipting  it  in  pay- 
ment or  crediting  it  on  account.  The  law  regards  the  payment 
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under  such  circumstances  as  conditional  only,  and  the  right 
of  the  creditor  to  proceed  upon  the  original  indebtedness, 
after  the  maturity  of  the  paper,  is  unimpaired  (Rosa  agt. 
Broiherton,  10  Wend.,  85;  Payne  agt.  Cutler -,  13  id.,  605; 
Stalker  agt.  McDonald,  6  Hill,  93  ;  Lawrence  agt.  Clark,  36 
N.  Y.,  128 ;  Weaver  agt.  Barden,  49  id.,  286 ;  Moore  agt. 
J2y<fer,  65  N.  Y.,  438 ;  /'<>&»  agt.  Myers,  74  tW.,  594).  If, 
therefore,  the  claim  that  Founce,  or  the  insurance  company, 
his  assignee,  which  has  succeeded  to  his  rights  merely,  can 
recover  upon  the  note,  in  this  action,  notwithstanding  the 
defense  which  it  is  conceded  existed  to  the  note  in  the  hands 
of  the  prior  holders  and  indorsees,  rests  solely  upon  the  fact 
that  it  was  received  by  Founce  in  payment  of  the  debt  of 
Brown,  Pape  &  Co.  it  is  clear  from  the  authorities  cited  that 
it  cannot  be  sustained.  But  the  plaintiff  relies  upon  another 
circumstance  to  sustain  the  position  that  it  is  a  holder  for 
value.  The  original  indebtedness  of  Brown,  Pape  &  Co.  to 
Founce  was  for  premiums  on  insurance  collected  by  the  firm 
and  for  which  the  firm  was  accountable  to  him. 

In  January,  1875,  Brown,  Pape  &  Co.  gave  to  Founce  their 
check  on  a  bank,  in  ordinary  form,  in  settlement  of  the  balance 
then  due  to  him.  The  check,  on  presentation,  was  dishonored 
for  want  of  funds  of  the  drawer  to  meet  it,  and  it  was  pre- 
sented to  the  bank  for  payment  on  several  subsequent  occa- 
sions but  was  not  paid,  and  it  is  found  that  the  firm  neither  at 
the  time  the  check  was  drawn  or  at  any  subsequent  time  had 
funds  in  bank  out  of  which  the  check  could  have  been  paid, 
and  the  court,  upon  this  evidence,  further  found  that  the 
check  was  worthless.  Founce  held  the  check  until  March, 
when  Brown,  Pape  &  Co.,  who  in  the  meantime  had  received 
the  note  in  question  from  the  payee,  indorsed  it  over  to 
Founce  in  part  payment  of  the  debt  of  the  firm  and  he,  at  the 
time  of  the  transfer,  delivered  to  Brown,  Pape  &  Co.  their 
unpaid  check. 

It  is  claimed  that  the  delivering  up  of  the  check  upon  receiv- 
ing the  note  constituted  Founce  a  holder  for  value  of  the  note, 
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discharged  of  the  equities  of  the  maker.  Since  the  case  of 
Coddington  agt.  Bay  (20  J.  R.,  637)  it  has  been  the  estab- 
lished rule  of  the  law  in  this  state  that  to  constitute  an  indorsee 
of  negotiable  paper  a  holder  for  value  so  as  to  exclude  the 
equities  of  antecedent  parties  it  is  not  sufficient  that  the  trans- 
fer should  be  valid  as  between  the  indorser  and  indorsee,  but, 
in  addition,  the  latter  must  have  relinquished  some  right, 
incurred  some  responsibility  or  parted  with  value  upon  the 
credit  of  the  paper  at  the  time  of  the  transfer.  In  exact 
accordance  with  this  principle  and  upon  grounds  which  are 
entirely  obvious  and  satisfactory,  it  has  been  frequently  held 
that  when  a  creditor  takes  from  his  debtor  the  note  of  a  third 
person,  before  maturity,  in  good  faith  in  payment  of,  or  as  col- 
lateral security  for,  the  debt,  and  in  consideration  thereof  gives 
up  collateral  securities  held  therefor,  he  thereby,  to  the  extent 
of  the  collaterals  surrendered,  becomes  a  holder  for  value  of 
the  paper  and  takes  it  free  from  the  defenses  of  antecedent 
parties  (Bank  of  Salina  agt.  Babcock,  21  Wend.,  499  ;  Essex 
Co.  Bank  agt.  Russell,  29  N.  Y,  673;  Park  Bank  agt. 
Watson,  42  id.,  490 ;  Chrysler  agt.  Revois,  43  id.,  209).  The 
question  whether  the  surrender  by  a  creditor  to  a  debtor  of 
the  debtor's  own  note  on  taking  the  negotiable  note  of  a  third 
person  is  a  parting  with  value  within  the  rule  in  Coddington 
agt.  Bay,  and  the  subsequent  cases  first  arose  in  this  court  in 
Youngs  &  ano.  agt.  Lee  (12  N.  Y,  551)  where  the  plaintiffs 
surrendered  to  their  debtors,  on  receiving  their  note  indorsed 
by  the  defendant,  a  prior  note  of  the  debtors  given  for  mer- 
chandise sold  by  the  plaintiffs.  It  was  held  that  the  surrender 
of  the  prior  note  constituted  the  plaintiffs  holders  for  value  of 
the  note  in  suit  to  the  amount  of  the  note  surrendered,  and 
entitled  them  to  recover  against  the  indorser  notwithstanding 
the  delivery  of  the  note  to  them  was  a  diversion  of  it  by  the 
maker  from  the  purpose  for  which  it  had  been  indorsed,  the 
plaintiffs  having  received  it,  without  notice  of  the  diversion  • 
the  note  surrendered  was  not  due,  and  this  fact  is  adverted  to 
in  the  opinion  of  the  court,  but  that  circumstance  was  not  the 
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ground  upon  which  the  decision  proceeded,  as  we  shall  here- 
after show.  In  Day  agt.  Saunders  (1  Abbott's  Court  of 
Appeals  Decs.,  495)  the  plaintiff,  on  receiving  the  debtor's 
note  indorsed  by  the  defendant,  which  was  a  diversion  from 
the  purpose  for  which  it  was  indorsed,  surrendered  four  notes 
of  the  debtors,  two  of  which  were  due  and  two  not  due,  and 
the  court  held  that  the  plaintiff  was  a  holder  for  value  and 
said  that  there  was  no  distinction  in  principle  between 
the  case  of  a  surrender  of  notes  not  due  and  of  notes  due, 
and  they  reversed  the  judgment  of  the  court  below  founded 
upon  this  distinction,  holding  that  the  plaintiff  was  a 
holder  for  value  of  the  note  in  suit,  to  the  full  amount  of 
the  notes  surrendered.  The  question  again  arose  in  Brown 
agt.  Leamtt  (31  N.  Y.,  113),  which  was  an  action  against  the 
maker  of  a  promissory  note,  payable  to  the  order  of  Zebley  & 
Co.,  and  indorsed  by  them  to  the  plaintiff's  testator  in  part 
payment  of  their  note  held  by  him  which  he  surrendered  on. 
receiving  the  note  upon  which  the  suit  was  brought,  and  other 
notes  and  a  balance  in  money.  The  defense  alleged  was  fraud 
on  the  part  of  Zebley  &  Co.  in  obtaining  the  note,  but  it  was 
not  claimed  that  the  indorsee  had  notice  of  the  fraud  when 
he  received  it.  The  evidence  to  show  the  alleged  fraud  was 
excluded  on  the  trial  and  the  plaintiff  recovered.  This  court 
affirmed  the  judgment,  DAVIS,  J.,  saying :  "  In  this  state  it  is 
settled  by  abundant  authority  that  this  transaction  constituted 
the  plaintiff's  testator  a  holder  for  value  of  the  note  in  ques- 
tion. A  further  discussion  of  the  question  might  lead  to  a 
suspicion  that  the  law  was  in  doubt  on  this  point."  In  Pratt 
agt.  Coman  (37  N.  Y.,  440)  the  court  again  held  that  the 
surrender  to  a  party  of  his  own  negotiable  note  past  due,  and 
taking  in  lieu  thereof  the  negotiable  note  of  a  third  person, 
indorsed  by  the  debtor,  was  a  sufficient  parting  with  value  to 
constitute  the  indorsee  a  holder  for  value  of  the  latter  note. 
The  counsel  for  the  defendant,  as  appears  from  his  printed 
points,  sought  to  distinguish  the  case  from  Brown  agt.  Leamtt^ 
on  the  ground  that  in  that  case  it  did  not  appear  that  the  plain- 
VOL.  LIX  38 
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tiff  on  surrendering  the  note  had  any  remedy  on  the  original 
indebtedness  for  which  it  was  given,  while  in  Pratt  agt. 
Coman  the  note  surrendered  was  given  for  money  loaned  by 
the  plaintiff  to  Agnew,  and  that  although  the  plaintiff  had 
surrendered  the  notes  he  could  still  recover  on  the  original 
consideration.  The  proposition  that  Pratt's  right  of  action  to 
recover  the  money  loaned  was  not  taken  away  by  the  sur- 
render of  the  notes  is  supported  by  authority  (Hill  agt.  Beebe, 
13  N.  Y.,  556),  but  the  court  in  deciding  the  case  disregarded 
the  circumstance  relied  upon  by  counsel  to  distinguish  it  from 
Brown  agt.  Leavitt.  In  Paddon  agt.  Taylor  (44  N.  Y., 
371)  it  was  held  that  the  defendant,  who  had  received  a  ware- 
house receipt  for  property  fraudulently  obtained  from  the 
plaintiff  in  consideration  of  the  surrender  to  the  fraudulent 
vendee,  who  was  insolvent,  of  his  note  past  due,  given  for 
money  loaned  him  by  the  defendant,  was  a  purchaser  for 
value.  In  Cloilier  agt.  Adriance  (51  N.  Y.,  322)  one  Ben- 
nett had  purchased  mowing  machines  of  the  defendants  on 
credit,  and  on  settling  his  account  gave  his  notes  to  the 
defendants  for  the  purchase-money,  and  also  assigned  to  them, 
as  collateral  security,  a  mortgage,  a  life  insurance  policy  of 
the  value  of  forty-six  dollars  and  fifty-eight  cents,  and  notes 
purporting  to  be  made  by  a  third  party.  The  mortgage  and 
the  notes  assigned  as  collateral  turned  out  to  be  fictitious 
and  fraudulent.  Afterwards  Bennett,  by  fraud,  procured  the 
plaintiff  to  indorse  his  notes  and  turned  them  out  to  the 
defendants  in  payment  of  his  notes  given  on  the  purchase  of 
the  machines,  and  they,  in  consideration  thereof,  surrendered 
to  Bennett  his  original  notes  and  the  collaterals.  The  court 
held  that  the  defendants  were  holders  for  value  of  the  notes 
mdorsed  by  the  plaintiff  by  reason  of  the  surrender  of  the 
original  notes  of  Bennett.  HUNT,  Comr.,  baid :  "As  the  sur- 
render of  the  notes  of  Bennett  forms  a  sufficient  consideration 
under  our  authorities,  it  is  not  necessary  to  discuss  the  effect 
of  the  surrender  of  the  other  instruments,"  citing  Brown  agt. 
Leamtt,  Pratt  agt.  Coman,  Day  agt.  Saunders  and  Paddon 
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agt.  Taylor.  In  Mechanics'  and  Trader*?  Bank  agt.  Crow 
(60  N.  Y.,  85)  the  cases  of  Brown  agt.  Leavitt  and  Pratt  agt. 
Coman  were  cited  with  approval ;  but  the  note  surrendered 
in  that  case  was  indorsed  by  a  third  person. 

In  view  of  this  long  line  of  authorities,  it  must  be  regarded 
as  the  settled  doctrine  in  this  State  that  the  surrender  by  a 
creditor  of  the  past  due  notes  of  a  delrtor  upon  receiving  from 
him  in  good  faith,  before  maturity,  the  note  of  a  third  person 
in  place  of  the  note  surrendered,  constitutes  the  creditor  a 
holder  for  value  of  the  note  thus  taken  and  protects  him 
against  the  defenses  and  equities  of  the  antecedent  parties, 
and  that  it  is  immaterial  whether  the  note  surrendered  was 
given  to  the  creditor  for  goods  sold  or  money  loaned  under 
circumstances  which  would  leave  the  original  debt  represented 
by  the  note  in  existence  enforcible  against  the  debtor,  or 
whether  by  surrendering  the  note  the  creditor  parted  with 
his  entire  right  of  action. 

The  principle  upon  which  Youngs  agt.  Lee  and  the  subse- 
quent cases  rest  is,  that  the  surrender  of  the  debtor's  note  is 
an  extinguishment  of  security  surrendered,  and  that  such 
extinguishment  is  a  parting  with  value  within  the  principle 
of  Coddington  agt.  Bay.  In  Youngs  agt.  Lee  the  court  say : 
"  In  the  case  before  us  the  note  was  received  in  extinguish- 
ment of  a  demand  upon  a  note  not  yet  due  and  the  note  was 
delivered  up.  The  surrender,  upon  a  consideration,  of  a  secu- 
rity not  due  extinguishes  the  security."  And  in  Pratt  agt. 
Coman,  MASON,  J.,  says  :  "  If,  however,  it  (the  giving  up  of 
the  note)  did  not  discharge  the  pre-existing  debt,  it  certainly 
operated  to  cancel  the  negotiable  paper  of  the  plaintiff ;  and 
this,  as  I  understand  the  law,  is  a  sufficient  parting  with  value 
to  constitute  the  plaintiff  a  l)onafide  holder  of  this  note." 

The  surrender  of  a  prior  note  to  the  maker  under  the  cir- 
cumstances of  the  cases  cited,  is  unequivocal  evidence  of  an 
intention  on  the  part  of  the  parties  to  the  transaction  to  extin- 
guish the  note  surrendered,  and  is  equivalent  to  an  express 
agreement  to  that  effect.  That  the  actual  extinguishment  and 
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discharge  of  a  prior  debt  upon  the  transfer  of  a  note  of  a  third 
person  by  the  debtor  to  the  creditor  is  a  parting  with  value 
by  the  former  was  held  in  Bank  of  St.  Albans  agt.  Gilliland 
(23  Wend.,  311),  and  Bank  of  Sandusky  agt.  Scoville  (24  id., 
115).  If  these  cases  are  in  any  respect  inconsistent  with  prior 
or  subsequent  decisions  of  the  court,  the  inconsistency  is  to  be 
found  in  the  conclusion  that  the  prior  debts  were  extinguished 
by  the  transactions  in  these  cases,  which  it  may  be  thought 
was  reached  upon  evidence  which,  if  the  dealings  had  been 
between  individuals,  would  not,  according  to  some  of  the 
other  cases,  have  been  sufficient  to  establish  an  extinguish- 
ment. But  it  may  well  be  that,  by  common  understanding 
and  usage,  when  a  note  is  discounted  by  a  bank  to  take  a  prior 
note  held  by  the  bank  against  the  party  procuring  the  dis- 
count, and  the  avails  are  credited  to  him,  the  transaction  is  to 
be  regarded  as  an  extinguishment  of  the  prior  note,  although  it 
may  not  be  actually  surrendered  (Slaymaker  agt.  GundacTcers, 
Exr.,  10  S.  &  R.,  75 ;  Bank  of  U.  S.  agt.  Daniel,  12  Peters' 
J?.,  34 ;  Note  to  Cumber  agt.  Wave,  1  Smith's  Leading  Cases, 
458).  "While,  therefore,  we  do  not  feel  at  liberty  to  disturb 
the  rule  established  by  Youngs  agt.  Lee,  and  the  subsequent 
cases,  it  is  quite  manifest  that  the  reason  upon  which  they 
proceed  is  rather  technical  than  substantial.  There  seems  to 
be  but  little  ground  for  holding  that  the  surrender  by  a  cred- 
itor of  a  past  due  note  of  a  debtor,  especially  when  his  remedy 
upon  the  original  debt  remains,  is  a  parting  with  value  within 
the  principle  of  Coddington  agt.  Bay,  and  we  are  not  dis- 
posed to  carry  the  rule  established  upon  this  subject  further 
than  has  already  been  done.  If  we  adhere  to  the  reason  of 
the  rule  in  Coddington  agt.  Bay,  which,  as  stated  by  WOOD- 
WORTH,  J.,  is,  "that  the  innocent  holder  having  incurred  loss 
by  giving  credit  to  the  paper,  and  having  paid  a  fair  equiva- 
lent, is  entitled  to  protection,"  Youngs  agt.  Lee,  and  kindred 
cases,  should  not  be  extended.  In  this  case  it  is  claimed  that 
the  surrender  of  the  check  of  Brown,  Pape  &  Co.  was  the 
same  as  the  surrender  of  the  debtor's  note  of  the  cases  cited. 
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We  are  of  opinion  that  the  cases  are  distinguishable.  The 
check  was  not  given  to  represent  the  debt.  It  was  not  taken 
or  intended  as  a  security  for  the  debt.  It  was  a  false  token 
taken  by  Founce  in  place  of  money.  Brown,  Pape  &  Co.,  by 
drawing  and  delivering  the  check,  represented  to  Founce  that 
they  had  funds  in  the  bank  upon  which  it  was  drawn,  out  of 
which,  on  presentation,  it  would  be  paid.  They  had  no  funds. 
The  representation  was  false,  and  the  bank  refused  to  pay  the 
check  on  presentation.  It  was  not  a  payment  of  the  debt  to 
Founce  any  more  than  the  turning  out  to  him  of  worthless 
bank  bills  on  a  broken  bank  would  be  payment,  and  returning 
the  check  to  the  drawers  was  a  surrender  of  nothing  of  value. 
It  is  true  that  an  action  on  the  check  against  the  drawers 
might  have  been  maintained  by  Founce ;  but  they  were  at  all 
times  liable  to  him  for  the  debt.  It  is  said  that  the  check 
operated  as  an  acknowledgment  of  the  debt,  and  that  Founce 
having  given  it  up  would  be  compelled,  if  now  obliged  to 
seek  his  remedy  against  Brown,  Pape  &  Co.,  to  bring  his 
action  on  the  account,  in  maintaining  which  he  would,  or 
might,  meet  with  difficulties  which  he  would  not  encounter  if 
he  had  retained  the  check.  We  are  of  opinion  that  this  is 
quite  too  slight  a  circumstance  upon  which  to  found  a  judg- 
ment that  Founce  was  a  holder  for  value  of  the  note  in  suit. 
There  is  no  legal  presumption  that  it  would  be  more  difficult 
to  prove  a  claim  upon  an  account  than  upon  a  check ;  cer- 
tainly no  such  presumption  can  arise  upon  the  circumstances 
of  this  case. 

Our  conclusion  is,  that  this  action  cannot  be  maintained. 
It  is  conceded  that  Brown,  Pape  &  Co.  were  not  holders  for 
value  of  the  note,  according  to  the  laws  of  this  state.  Founce 
did  not  become  such  holder  on  the  transfer  of  the  note  to  him. 

The  plaintiff  stands  in  no  better  position,  having  simply 
succeeded  to  his  rights. 

The  point  is  suggested,  on  the  brief  of  counsel,  that  the 
note  having  been  transferred  to  the  plaintiff  in  Massachusetts, 
the  transaction  is  governed  by  the  law  of  that  state,  which  it 
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it  is  said  is  different  from  the  law  of  New  York  upon  the 
point  we  have  considered.  It  is  sufficient  to  say  that  the 
point  was  not  raised  on  the  trial,  and  no  proof  was  given  as 
to  the  law  of  Massachusetts  upon  the  question  before  us. 

We  cannot  take  judicial  notice  that  the  law  of  another  state 
differs  from  our  own  (McBride  agt.  The  Farmers*  J3ank,  26 
N.  Y.,  450;  Levanworth  agt.  Brockway,  2  Hill,  201.) 

The  order  of  the  general  term  of  the  court  of  common 
pleas,  reversing  the  order  of  the  general  term  of  the  marine 
court,  should  be  reversed  and  the  order  of  that  court  affirmed. 

All  concur. 

NOTE. —  The  court  holds  that  if  a  note  instead  of  a  check  had  been  sur- 
rendered, the  plaintiffs,  under  the  adjudged  cases,  would  have  become  bona 
fide  holders  of  the  note  in  suit,  and  as  such  entitled  to  recover.  It  may  be 
difficult  to  recognize  the  practical  distinction  between  a  demand  note  and 
a  sight  draft  or  check  drawn  by  and  delivered  to  the  same  persons  upon 
the  same  identical  consideration. 

The  holder  of  either  may  sue  upon  the  original  cause  of  action,  upon 
surrendering  the  demand  note  or  sight  draft  upon  the  trial.  The  court, 
however,  draws  a  marked  distinction  between  the  two  cases.  It  holds 
that  while  a  note  is  given  as  a  representative  of  the  debt,  a  bank  check  is 
given  in  lieu  of  money  ;  that  the  giving  of  a  check  amounts  in  law  to  a 
representation  that  there  are  funds  on  deposit  to  meet  it,  and  that  if  this 
representation  is  untrue,  the  check  is  a  false  token  and  in  no  sense 
payment. 

This  may  be  true;  but  is  the  innocent  holder  bound  so  to  regard  it?  May 
he  not  elect  to  treat  it  as  a  payment  of  the  debt  in  the  same  manner  as  he 
might  have  treated  the  debtor's  demand  note  under  like  circumstances  ? 
Could  he  not  sue  upon  it,  and  use  it  like  a  note  as  evidence  of  the  debt  ? 

The  court  says  that  the  rule  laid  down  in  previous  cases  depends  upon 
a  technical  rather  than  a  substantial  basis,  and  that  it  should  not  be 
extended ;  but  is  not  the  distinction  adopted  fully  as  technical  as  the  rule 
itself  ?  If  the  rule  is  unsound  or  unjust  it  ought  to  be  overthrown,  and 
one  more  consonant  with  justice  declared. 

Instead  of  overruling  the  technicality  it  is  by  this  case  divided  and 
refined.  [ED. 
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SUPKEME  COURT. 
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WILLIAM  S.  PAINE,  as  receiver,  agt.  PETER  C.  BAKNTJM  et  al. 

Savings  bankt  — personal  liability  of  trustees  for  alleged  breaches  of  duty 
with  respect  to  loans  and  disposition  of  the  moneys  of  the  bank  —  Legal 
representative  of  a  deceased  trustee  proper  party  —  Parties  to  wlwm  the 
loans  are  charged  to  Jiave  been  made  need  not  be  joined  as  defendants  — 
Complaint  —  Demurrer. 

Where  a  loan  is  made  by  a  savings  bank  to  three  persons  of  $20,000, 
$15,000  and  $15,000,  respectively,  upon  a  promissory  note  by  each  for 
the  amount  he  received,  with  collateral  security  of  promissory  notes  _V4 
of  a  foreign  corporation,  which  notes  are  secured  by  trust  deeds  of  \  \y 
such  corporation  upon  unimproved  vacant  lots  without  the  state,  not 
worth  over  $10,000  ;  and  where  one  of  the  trustees  of  the  bank  at  the 
time  of  the  loan  was  a  large  stockholder  in  said  corporation,  and  the 
loans  were  intended  to  be  and  were  in  fact  loans  to  the  corporation  ; 
snch  facts  being  known  to  the  trustees  of  the  bank,  or  could  with 
reasonable  diligence  have  been  learned  by  them  ;  end  where  the  loans 
were  intended  to  be  to  said  trustee,  and  were  made  because  of  his 
interest  in  the  corporation,  and  the  loans  were  in  fact  loans  upon  the 
security  of  the  lots  : 

Held,  that,  under  the  laws  of  this  state  affecting  savings  banks,  such 
transaction  is  unauthorized  and  illegal,  and  a  demurrer  to  the  complaint 
alleging  these  facts,  in  an  action  to  hold  the  trustees  personally  liable, 
will  not  be  sustained. 

Held,  further,  that  the  persons  to  whom  the  loans  are  charged  to  have 
been  made  are  not  necessary  parties  defendant. 

Held,  also,  that  the  legal  personal  representatives  of  a  deceased  trustee 
are  properly  joined  with  the  surviving  trustee. 

Special  Term,  August,  1880. 

THIS  is  an  action  brought  by  the  plaintiff  as  receiver  of  the 
Bond  Street  Savings  Bank,  a  bank  incorporated  under  the 
laws  of  New  York,  against  the  surviving  trustees  of  the  bank, 
with  whom  is  joined  the  legal  personal  representatives  of  John 
R.  "Willetts,  deceased,  who  was,  in  his  lifetime,  a  trustee  with 
the  other  defendants. 
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The  trustees  are  sought  to  be  held  personally  liable  for 
alleged  breaches  of  duty,  with  respect  to  loans  and  disposition 
of  the  moneys  of  the  bank,  which  are  claimed  to  have  been 
unauthorized  and  illegal  under  the  law  and  charter  of  the 
bank. 

The  plaintiff  also  alleges  in  his  complaint  that  the  loans 
were  acts  of  gross  negligence,  and  that  the  makers  thereof 
were  wanting  in  that  care  and  diligence  which  a  man  of  ordi 
nary  prudence  uses  in  and  about  his  own  affairs,  and  which 
the  trustees  of  savings  banks  are  bound  to  use  in  the  affairs 
of  their  trust,  and  which  is  required  of  them  by  law. 

The  defendants,  the  executors,  &c.,  of  Kobert  R.  Willetts, 
and  Sinclair  Toucey,  demur  to  the  complaint,  upon  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  executors  of  Willetts  also  demur  upon  the  ground  that 
there  is  a  defect  of  parties  defendant  in  the  omission  of  the 
persons  as  defendants  to  whom  the  loans  are  charged  to  have 
been  made,  and  also  for  that  several  causes  of  action  have  been 
improperly  united  in  the  complaint,  viz. :  a  several  cause  of 
action  arising  out  of  the  alleged  acts,  loans  and  investments 
complained  of  against  the  executors  of  Robert  R.  Willetts, 
deceased,  and  a  joint  cause  of  action  against  all  the  defend- 
ants sued  as  trustees,  and  not  as  representatives  of  trustees. 

Wilson  M.  Powell,  for  defendants  Willetts.  Arthur  G. 
Sedgwick  and  E:  Randolph  Robinson,  of  counsel. 

Elihu  Root,  of  counsel  for  defendant  Toucey,  for  demurrer. 

Barlow  &  Olney,  for  plaintiff,  and  Francis  G.  Barlow,  of 
counsel,  opposed. 

VAN  YORST,  J.  —  The  complaint  alleges  that  the  savings 
bank,  on  the  20th  day  of  October,  1870,  loaned  on  call  to 
Emery  Child  $20,000,  to  Leverett  W.  Murray  $15,000  and 
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to  Henry  E.  Seelye  $15,000 ;  in  all  $50,000.  That  the  loans 
were  made  to  these  persons  upon  their  promissory  notes,  each 
for  the  amount  specified,  payable  on  demand  and  bearing 
interest  at  the  rate  of  ten  per  cent  per  annum ;  that  at  the 
time  of  the  loans  these  persons,  respectively,  gave  to  the  sav- 
ings bank,  as  collateral  security  therefor,  each  a  promissory 
note  of  the  Riverside  Improvement  Company,  an  Illinois 
corporation,  for  the  amount  of  the  moneys  loaned  them, 
respectively,  and  which  collateral  notes  were  secured  by  trust 
deeds,  executed  by  the  improvement  company  and  conveying 
land  belonging  to  the  corporation  situated  in  the  neighbor- 
hood of  the  city  of  Chicago,  in  the  state  of  Illinois ;  that  the 
notes  of  the  improvement  company  were  severally  dated  on 
the  20th  day  of  October,  1870,  and  payable  in  three  years 
from  their  respective  dates,  and  each  was  made  payable  to  the 
order  of  one  of  the  three  persons  above-named,  who  gave  it 
as  security  to  the  savings  bank ;  that  each  of  the  borrowers, 
at  the  time  of  the  borrowing,  gave  to  the  bank  an  instrument 
in  writing  authorizing  the. sale  of  the  collaterals  given  for  the 
loans,  respectively,  upon  default  being  made  in  the  payment 
of  the  loans,  respectively,  at  private  or  public  sale;  that 
Childs  was  at  the  time  the  president,  Murray  the  secretary 
and  Seelye  the  treasurer  of  the  improvement  company. 

The  complaint  alleges  that  the  lots  covered  by  each  of  the 
trust  deeds  were  not  fairly  and  reasonably  worth,  at  the  time 
of  the  loans,  double  the  amount  for  the  security  of  which  the 
trust  deed  was  given,  or  double  the  amount  loaned  by  the  bank 
upon  the  security  of  each  note  and  the  accompanying  trust 
deed.  That  the  lots  covered  by  the  trust  deeds  were,  at  the 
time  of  the  loans,  vacant  lots,  unbuilt  upon  and  unimproved, 
and  yielding  no  income  or  rent,  and  incapable  of  yielding  any 
income  or  rent,  and  were  not  productive  ;  that  all  of  the  lots 
were  merely  the  prairie  in  its  natural  condition,  and  were  not 
laid  out  by  streets  or  otherwise ;  that  they  had  no  present  or 
actual  value  other  than  the  value  of  wild,  unimproved  prairie 
land  at  a  distance  of  twelve  miles  from  Chicago,  any  other 
VOL.  LIX  39 
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value  being  purely  speculative  and  depending  on  the  success 
of  a  building  speculation ;  that  the  aggregate  value  of  all  the 
lots  at  the  time  did  not  exceed  $10,000,  and  that  they  were 
not  now  worth  $5,000 ;  that  the  defendant  David  S.  Duns- 
comb,  one  of  the  trustees  of  the  bank  at  the  time  of  the  loan, 
was  a  large  stockholder  in  the  Riverside  Improvement  Com- 
pany and  had  a  pecuniary  interest  and  ownership  in  its 
property  and  affairs,  and  that  the  loans  were  intended  to  be, 
and  were  in  fact,  loans  to  the  company  and  not  to  the  nom- 
inal borrowers ;  and  that  all  the  facts  above  stated  were  at  the 
time  known  to  the  trustees  and  officers  of  the  bank,  and  to  such 
of  these  defendants  as  were  such  trustees  or  officers,  who  are 
now  represented  by  the  defendants  sued  in  a  representative 
capacity,  or  could  have  been  learned  by  them  with  reasonable 
care,  skill  and  diligence  and  attention  to  their  duties ;  and 
that  the  loans  were  intended  by  those  who  made  them  to  be 
loans  to  and  a  using  by  Dunscomb  or  for  his  benefit,  and  were 
made  because  of  his  interest  in  the  company. 

The  complaint  alleges  that  the  taking  of  the  notes  of  the 
borrowers  was  intended  to  be,  and  was,  a  mere  device  to  make 
it  appear  that  the  loans  were  not  made  upon  the  security  of 
the  lots,  but  that  Childs,  Murray  and  Seelye  were  not  persons 
of  such  pecuniary  responsibility  as  that  the  loans  would  have 
been  made  to  them  except  for  the  security  of  the  trust  deeds, 
and  that  the  loans  were,  in  effect,  loans  upon  the  security  of 
the  Illinois  lots ;  that  Childs,  Murray  and  Seelye  were  all  resi- 
dents of  Chicago,  in  the  state  of  Illinois. 

Under  the  statutes  affecting  this  savings  bank  and  the 
trustees  thereof,  the  transactions  above  referred  to  cannot  be 
justified.  A  brief  reference  to  some  of  the  statutory  and 
charter  provisions  will,  I  am  sure,  make  this  result  reasonably 
clear. 

By  the  sixth  section  of  the  act  under  which  the  bank  was 
chartered  (Laws  of  1860,  chap.  280,  as  amended  by  chap.  408 
of  the  Laws  of  1866),  it  is  provided  that  no  loan  on  bond  and 
mortgage  should  be  made  except  upon  productive  property 
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worth  double  the  amount  to  be  secured  thereon  ;  and  by  the 
sixth  section  of  chapter  257  of  the  Laws  of  1853,  savings 
banks  are  prohibited  from  loaning  their  funds  upon  notes, 
bills  or  any  other  personal  security  whatever.  By  the  provi- 
sions of  chapter  845  of  the  Laws  of  1868,  trustees  of  savings 
banks  are-  prohibited  from  loaning  moneys  on  the  security  of 
lands  situated  without  this  state.  The  transaction  in  question 
was  a  transgression  of  the  above-mentioned  statutory  provi- 
sions, and  in  so  far  as  the  trustee  Dunscomb  was  interested 
personally  in  the  loans  it  was  a  breach  of  the  sixth  section  of 
chapter  280  of  the  Laws  of  1860,  which  provides  "that  no 
trustee  shall,  directly  or  indirectly,  borrow  any  of  the  funds 
of  the  bank,  or  in  any  manner  use  the  same  except  to  pay 
necessary  current  expenses." 

Beyond  the  authority  and  powers  expressly  conferred  by 
the  statutes  and  charter,  and  such  as  is  necessarily  implied, 
with  respect  to  loaning  or  employing  the  moneys  of  the  bank, 
the  trustees  could  not  legally  advance.  These  constitute  the 
reasonable  limits  which  circumscribe  their  action. 

If  this  transaction  be  regarded  either  as  a  loan  on  the  notes 
of  the  individuals,  Childs,  Murray  and  Seelye,  who  were  the 
officers  of  the  improvement  company,  or  on  those  of  the  com- 
pany itself,  or  as  a  loan  upon  the  security  of  the  land,  which 
was  not  productive  property  or  worth  double  the  amount 
advanced,  and  which  was  situated  without  this  state,  or  as  a 
loan,  directly  or  indirectly,  to  the  trustee  Dunscomb,  in  no 
view  can  the  transaction  be  pronounced  a  legal  or  proper 
exercise  of  power  by  the  bank,  its  officers  and  trustees.  But 
it  is  urged,  in  support  of  the  demurrer,  that  the  provisions  of 
the  charter  and  statutes  apply  only  to  permanent  investment 
of  the  moneys  of  the  bank,  and  that  the  investment  in  ques- 
tion was  within  the  powers  conferred  by  the  sixth  section  of 
the  charter  in  the  words  following : 

"  It  shall  be  the  duty  of  the  trustees  of  said  corporation  to 
invest  as  soon  as  practicable  in  public  stocks  or  public  securi- 
ties, or  in  bonds  and  mortgages,  as  provided  for  in  this  act, 
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all  sums  received  by  them  beyond  an  available  fund  of  not 
exceeding  one-third  of  the  total  amount  of  deposits  with  said 
institution  at  the  discretion  of  the  said  trustees,  which  they 
may  keep  to  meet  the  current  payments  of  said  corporation, 
and  which  may  by  them  be  kept  on  deposit,  on  interest  or 
otherwise,  in  such  available  form  as  the  trustees  may  direct." 

By  this  section,  it  is  true  that  the  trustees  are  vested  with  a 
discretion,  but  that  is  only  with  regard  to  the  amount  they 
might  keep  as  an  available  fund  to  meet  the  current  payments 
of  the  corporation,  and  which  was  not  to  exceed  one-third  of 
the  total  amount  of  the  deposits.  But  there  was  no  discre- 
tion as  to  how  the  money  was  to  be  kept.  It  was  to  be  kept 
on  deposit,  on  interest  or  otherwise,  in  such  available  form  as 
the  trustees  might  direct. 

The  intention  of  this  clause,  and  which  should  be  observed 
in  its  construction,  was  to  keep,  in  substance,  within  reach,  a 
fund  ready  and  available  at  all  times,  to  meet  the  current  pay- 
ment which  the  corporation  should  be  called  upon  to  make. 
Hence  it  was  directed  to  be  kept  on  deposit,  on  interest  or 
otherwise ;  that  is,  if  interest  on  the  deposit  could  not  be  had, 
they  might  hold  or  deposit  the  same  without  interest. 

The  words  "in  such  available  form  as  the  trustees  may 
direct,"  with  which  the  sentence  ends,  are  controlled  by  the 
words  "  kept  on  deposit/'  antecedently  used,  and  are  not  to 
be  construed  as  authorizing  any  other  disposition  or  appro- 
priation of  the  moneys  than  their  being  kept  and  held  on 
deposit,  on  interest  or  otherwise. 

The  plain  object  of  the  legislature,  in  directing  these  moneys 
to  be  so  kept  as  an  available  fund  to  meet  current  payments, 
would  be  wholly  defeated  by  any  loan  or  investment  of  them 
on  notes,  mortgages  or  otherwise.  Such  loan  or  investment 
of  this  fund  would  render  it  practically  unavailable  in  case  of 
need  to  meet  "  current  payments." 

It  can  with  no  propriety  be  argued  that  the  transaction 
under  consideration,  by  which  the  funds,  instead  of  being 
kept,  were  parted  with  and  sent  out  of  the  state,  and  their 
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repayment  attempted  to  be  secured  by  the  notes  of  a  corpora- 
tion and  citizens  residing  out  of  this  jurisdiction,  and  by  unim- 
proved land  situated  in  the  state  of  Illinois,  was  within  the 
power  of  the  trustees.  No  trustee  could  for  a  moment 
honestly  believe  that  such  disposition  of  the  fund  was  an 
observance  of  either  the  letter  or  the  spirit  of  the  laws  to 
which  the  corporation  and  the  trustees  were  subject.  If  the 
trustees  were  prohibited  from  so  investing  the  moneys  of  the 
bank  over  and  above  what  was  needed  as  an  available  fund  to 
meet  current  expenses,  a  fortiori,  they  would  not  be  justified 
in  so  placing  the  available  fund. 

The  latter  part  of  the  sixth  section  contains,  in  terms,  a 
clear  expression  of  the  legislative  intention  as  to  how  this 
fund  should  be  kept,  the  word  "  deposit "  not  being  relin- 
quished. "  Temporary  deposits  may  be  made  in  any  of  the 
incorporated  banks,  or  in  any  of  the  associations  which  are 
now  or  may  hereafter  be  formed  under  the  general  or  national 
banking  law  in  the  city  of  New  York,  and  interest  may  be 
received  at  such  rates,  not  exceeding  that  allowed  by  law,  as 
may  be  agreed  upon." 

I  am  referred,  by  the  learned  counsel  for  the  plaintiff,  to 
an  opinion  of  the  late  attorney-general  Schoonmaker,  to  the 
bank  department,  of  the  date  of  October  21, 18T8,  in  which 
the  provisions  of  a  bank  charter  similar  to  the  one  under  con- 
sideration were  discussed  by  him,  in  which,  amongst  other 
things,  he  says :  "  This  available  fund  the  trustees  may  keep 
to  meet  current  payments,  and  it  may  be  kept  on  deposit,  on 
interest  or  without  interest,  or  in  such  available  form  as  the 
trustees  may  direct.  The  phrases  "available  fund"  and 
"available  form"  are  used  in  contradiction  to  investment. 
They  do  not  denote  another  form  of  investment  or  a  duty  to 
invest,  but  a  permission  to  leave  uninvested 
Investing  money  is  parting  with  it.  But  the  act  provides  it 
may  be  kept  on  interest  or  without  interest,  or  in  such  avail- 
able form  as  the  trustees  may  direct.  As  the  money  itself 
must  be  kept  in  an  available  form,  that  is,  available  for  making 
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current  payments,  the  only  other  available  form,  except  on 
deposit  where  it  may  be  drawn  on  by  check,  is  in  money 
itself,  in  the  vaults  of  the  institution." 

I  think  the  construction  given  by  the  attorney-general  is 
sound.  The  terms  of  the  act  are  so  clear,  and  the  intention 
of  the  legislature  so  apparent,  that  I  am  at  a  loss  to  see  how 
any  reasonable  doubt  can  arise  with  respect  to  its  meaning  in 
this  regard. 

But  it  is  urged  by  the  learned  counsel  for  the  defendants 
who  demur  that  the  transaction  which  obtained  their  sanction 
was  not  a  loan,  but  a  purchase  of  certain  Riverside  mortgages, 
and  that  the  loans  upon  which  the  complaint  is  based,  and 
which  are  therein  styled  "  call  loans,"  are  a  wholly  different 
transaction.  But  from  the  views  above  expressed,  it  was 
quite  as  improper  and  equally  illegal  to  use  this  fund  for  the 
purchase  of  these  mortgages  as  it  would  have  been  to  loan  it 
upon  the  notes,  with  the  mortgages  as  collateral. 

The  committee  to  whom  the  matter  was  referred,  with 
power  to  purchase,  visited  the  property  and  recommended  the 
loan.  The  trustee,  Dunscomb,  who  had  a  pecuniary  interest 
to  advance,  as  is  alleged,  "  was  very  active  in  promoting  and 
obtaining  the  same." 

When  the  private  interests  of  a  trustee  are  to  be  advanced, 
the  corporate  interests  as  well  as  those  of  creditors  become 
subordinate  and  are  apt  to  be  sacrificed. 

The  transaction  must  be  held,  in  every  view  in  which  it  may 
be  regarded,  as  ultra  vires,  and  the  trustees  who  sanctioned  the 
same  are  liable  for  breach  of  duty,  and  must  make  good  the 
loss  (Ackerman  agt.  Emmott,  4  Barb.,  626 ;  Clough  agt. 
Bond,  3  Mylne  &  Craig,  490 ;  Potter  on  Corporations,  vol. 
1,  sec.  324). 

Robert  R.  Willetts,  the  testator  whose  legal  personal  rep- 
resentatives demur,  is  sufficiently  connected  with  the  trans- 
action by  the  allegations  of  the  complaint  to  charge  him  not 
only  with  active  participation  in,  but  with  knowledge  of,  the 
transaction  in  the  form  which  it  assumed.  He  actively  par- 
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ticipated  in  putting  the  matter  in  course  of  completion,  and 
was  chargeable  with  all  that  was  done  with  respect  to  the 
placing  of  this  money.  He  never  objected,  and  by  his  knowl- 
edge and  means  thereof,  acquiesced  in  and  adopted  whatever 
was  done  by  his  associates  and  the  officers  of  the  bank. 

Besides  the  positive  illegality  of  the  transaction  the  facts 
alleged  in  the  complaint  justify  the  charge  of  gross  and  inex- 
cusable negligence  on  the  part  of  the  testator  Willetts  and 
the  other  defendant,  who  demurs.  The  facts  constituting 
such  negligence  are  sufficiently  alleged  in  the  complaint. 

Trustees  of  savings  banks  are  under  a  positive  duty  to  see 
to  it  that  the  funds  of  the  bank  are  not  invested  contrary  to 
law,  and  a  disregard  of  such  obligation  is  a  breach  of  duty 
and  a  ground  of  liability. 

A  trustee  of  a  corporation  should  not  be  exposed  in  the  end 
to  a  liability  which  could  not  be  reasonably  anticipated,  nor 
for  the  consequences  of  an  honest  error  in  judgment,  where 
he  is  by  law  clothed  with  a  discretion.  But  when  the  law 
speaks  plainly  he  will  avoid  liability  by  following  its  direc- 
tions, and  the  line  of  obedience  is,  in  this  regard,  the  path  of 
safety. 

A  trustee  of  a  bank  cannot,  however,  close  his  eyes  and 
remain  passive  while  his  associates  are  wasting  by  improvi- 
dent investment  the  moneys  of  the  corporation,  the  entries  in 
respect  to  which  all  appear  upon  the  books  with  which  he  is 
presumed  to  be  cognizant.  (See  note  to  Lacy  agt.  Hill,  20 
Eng.  R.,  755). 

It  is  his  duty  not  only  actively  to  oppose  such  conduct  but 
to  invoke  the  needful  measures  to  restrain  its  continuance, 
and  by  timely  action  seek  to  recover  back  the  moneys.  (Crane 
agt.  Hewn.,  26  N.  J.  Eg.,  378 ;  Styles  agt.  Gray,  1  MacN. 
(&  G.,  422 ;  Hanbury  agt.  Kirtland,  3  Sim.,  265). 

If  there  are  any  facts  in  existence  to  exonerate  the  defend- 
ants from  liability  they  must  be  interposed  by  answer,  as 
sufficient  appears  upon  the  face  of  the  complaint  to  charge 
them  with  both  illegal  and  negligent  conduct. 
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But  it  is  further  urged  by  the  demurring  defendants  that 
the  complaint  does  not  show  that  the  plaintiff  has  exhausted 
his  remedy  against  the  persons  who  were  primarily  liable  to 
the  bank. 

The  complaint  alleges  that  interest  on  the  loans  was  paid  to 
October  20,  1872,  and  no  longer;  that  the  officers  of  the  bank, 
before  the  appointment  of  the  plaintiff  as  receiver,  under  their 
power  to  sell  the  collaterals,  sold  the  notes  of  the  improvement 
company  and  bought  them  in  for  the  aggregate  sum  of  $6,100 ; 
that  the  bank  foreclosed  the  mortgage  and  bought  in  the  lots, 
and  it  is  averred,  also,  that  Childs,  Murray  and  Seelye  are 
insolvents  and  worthless,  and  that  the  property  bought  in  does 
not  exceed  in  value  $5,000. 

It  is  not  to  be  supposed  that  the  liability  of  the  trustees  is 
founded  upon  the  notion  that  they  are  sureties  simply,  or  that 
it  arises  upon  a  contract  express  or  implied.  They  are  prose- 
cuted for  their  own  wrong  in  making  and  in  allowing  to  be 
made  illegal  investments  of  the  moneys  of  the  bank.  The 
wrong  involves  a  clear  breach  of  statutory  obligation.  When 
that  is  alleged  and  proved  the  plaintiff's  cause  of  action  is 
made  out.  This  breach  of  duty  implies  loss  and  damage. 
The  amount  which  may  in  the  end  be  recovered  will  depend 
upon  the  facts  proved  as  to  the  extent  of  the  loss  actually 
sustained. 

The  complaint  shows  that  the  loans,  although  long  past 
due,  remain  unpaid,  that  the  collaterals  have  been  sold,  by 
which  considerable  loss  appears,  and  that  the  notes  of  Childs, 
Murray  and  Seelye  are  of  no  value  whatever. 

If  the  loss  has  been  increased  by  any  fraudulent  or  negli- 
gent action  of  the  receiver,  with  respect  to  the  securities  or 
their  treatment,  it  must  be  interposed  by  answer  and  proven 
on  the  trial,  when  it  will,  doubtless,  be  considered  by  the 
court  in  estimating  the  damages.  And  provision  can  also  be 
made  by  the  judgment  for  substituting  the  defendants  to  the 
receiver's  rights  to  the  property  and  securities  upon  the  pay- 
ment of  the  damages.  But  the  mere  fact  that  the  makers  of 
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these  notes,  non-residents  of  this  state,  who  have  omitted  to 
pay  them,  and  who  are  alleged  to  be  worthless,  have  not  been 
sued,  and  all  legal  and  equitable  remedies  against '  them 
exhausted  without  success,  is  no  defense  to  this  action. 

The  above,  I  think,  covers  the  substance  of  the  objections 
urged  by  the  defendant's  counsel  in  support  of  the  ground  of 
demurrer ;  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  In  detail,  other  objections  are 
urged,  but  they  have  all  been  considered,  and  are  believed  to 
be  disposed  of  by  the  principles  above  announced.  This 
ground  of  demurrer,  therefore,  must  be  overruled.  It  is 
also  objected  by  the  demurring  defendants  that  there  is  a 
defect  of  parties  defendant,  it  being  claimed  that  Childs, 
Murray  and  Seelye  are  necessary  parties.  It  is  urged  in  sup- 
port of  this  objection  that  these  parties  received  the  moneys 
of  the  savings  bank  by  means  of  the  alleged  breaches  of  trust, 
and  that  they  were  chargeable  with  notice  of  the  limitations 
of  power  imposed  by  the  charter  of  the  bank,  and  that  they 
are  jointly  liable  'with  the  defendants  to  the  bank. 

In  equity  cases,  as  a  matter  of  convenience  and  in  order  to 
avoid  multiplicity  of  action,  and  where  contribution  may  be 
had  from  those  who  participated  in  the  wrongful  act  by  which 
trust  property  has  been  misappropriated,  those  who  received 
the  money  or  property  with  knowledge  of  the  wrong  may  be 
united  as  defendants  with  the  trustees,  and  the  court  frequently 
compels  them  to  be  brought  in  (Sherman  agt.  Parish,  53 
N.  J".,  483).  Where  a  torl-feasor,  however,  is  sued  at  law, 
he  must  get  his  contribution  in  a  separate  suit  if  he  is  entitled 
to  it. 

Although  there  are  allegations  which  would  clearly  entitle 
the  plaintiff  to  legal  redress  in  the  way  of  damages,  yet  in 
the  prayer  for  relief  he  does  ask  for  equitable  relief.  And 
although  I  cannot  determine  whether  the  plaintiff  will  bring 
the  case  to  trial  at  the  special  term  in  equity  or  before  a  jury, 
yet  the  objection  will  be  considered  as  though  this  was  an 
action  in  equity  and  to  be  tried  as  such. 
VOL.  LIX  40 
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Whether  the  persons  named  are  necessary  parties,  the  objec- 
tion being  raised  by  demurrer,  must  be  determined  by  the 
allegations  of  the  complaint,  and  as  to  whether  it  discloses 
facts  which  absolutely  call  for  the  presence  of  these  parties  as 
having  incurred  liability  to  the  plaintiff  with  the  defendants, 
or  as  absolutely  bound  to  contribute  with  the  defendant  to 
meet  the  losses  sustained  by  the  bank. 

It  does  not  necessarily  follow,  from  the  allegations  of  the 
complaint,  that  Childs,  Murray  and  Seelye,  or  either  of  them, 
were  knowingly  concerned  in  the  breaches  of  trust  with  which 
the  defendants  are  charged,  or  that  they  received  the  money 
with  actual  notice  of  the  limitation  upon  the  power  of  the 
trustees  to  make  loans,  contained  in  their  charter.  Had  that 
been  alleged  the  defendants  could  without  doubt,  under  the 
rule  and  practice  of  courts  of  equity  above  referred  to,  have 
well  insisted  that  these  persons  being  concerned  in  the  breaches 
of  trust  should  be  brought  in  and  made  to  respond  in  an 
effective  manner.  It  does  not  follow  that  every  person  who 
borrows  money  of  a  savings  bank  is  necessarily  implicated  in 
a  breach  of  trust  by  the  trustees  who  have  exceeded  their 
powers,  and  by  the  simple  act  of  receiving  the  money, 
although  innocent  in  fact,  become  a  quasi  trustee  with  the 
offending  officials.  As  the  complaint  does  not  allege  knowl- 
edge in  these  persons  or  the  limitations  of  powers  contained 
in  the  charter  of  the  bank,  or  any  facts  from  which  such 
knowledge  must  be  inferred,  it  cannot  be  implied.  It  was 
evidently  not  the  design  of  the  pleader  so  to  implicate  these 
persons.  If  it  had  been  he  would  have  stated  facts  to  charge 
them.  Being  severally  residents  of  another  state  at  the  time 
of  the  loan  there  is  no  necessary  presumption  that  they  were 
cognizant  of  the  limitations  contained  in  the  local  laws  of  this 
state.  At  least  such  implication  alone  would  hardly  justify 
the  court  in  deciding  that  this  action  should  not  proceed  until 
such  persons  so  sought  to  be  charged  with  liability  should  be 
brought  in  as  defendants.  Should  it,  however,  appear  from 
the  facts  adduced  when  this  action  comes  on  to  be  tried  upon 
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the  merits  that  these  persons  are  necessary  parties  they  may 
then  be  ordered  to  be  brought  in. 

To  this  it  may  be  added  that  for  the  moneys  borrowed,  notes 
were  received  by  the  bank  from  the  borrowers,  and  the  trans- 
action, in  the  form  in  which  it  was  made,  was  afterwards 
ratified  by  the  bank  by  a  sale  of  certain  collaterals  and  the 
foreclosure  of  the  mortgage.  The  makers  of  the  notes  are 
still  liable  upon  them,  and  their  payment  may  be  enforced  in 
an  action  at  law ;  and  to  the  rights  of  the  corporation  and  the 
plaintiff,  as  receiver,  the  defendants,  on  payment  of  the  dam- 
ages sustained  through  the  breach  of  trust,  may  be  subrogated ; 
and  for  that  purpose  the  notes  may  be  ordered  to  be  surrend- 
ered to  them,  and  I  conclude  that  that  would  be  the  more 
reasonable  and  simple  method  for  obtaining  indemnity  by  the 
trustees. 

Besides,  as  already  stated,  these  persons  are  non-residents  of 
this  state  and  are  alleged  to  be  insolvent.  As  the  rule  in 
question  is  founded  in  part  upon  convenience,  the  burden  and 
inconvenience  of  proceedings  to  bring  in  non-residents,  if  it 
could  be  effectively  done,  should  not  be  cast  upon  the  plaintiff 
when  the  persons  asked  to  be  brought  in  are  insolvent  and 
have  no  property  in  this  state  out  of  which  contribution  could 
be  enforced,  and  who  cannot  be  made  amenable  to  final  pro- 
cess here  in  so  far  as  it  affects  the  person. 

There  is  not,  as  is  urged  by  the  learned  counsel  for  the 
defendants  who  demur,  any  misjoinder  of  causes  of  action. 
There  is,  in  fact,  but  one  cause  of  action  alleged  in  the  com- 
plaint, and  considered  as  an  equity  action  it  was  proper  to 
join  as  defendants  the  legal  personal  representatives  of  the 
deceased  trustee  Willetts  with  the  other  defendants. 

There  must  be  judgment  for  the  plaintiff  on  the  demurrer 
with  liberty  to  the  defendants,  however,  to  answer  in  twenty 
days  on  payment  of  costs. 
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SUPREME  COURT. 

WILLIS  S.  PAINE,  as  receiver  of  the  Bond  Street   Savings 
Bank,  agt.  ROBERT  IKWIN  and  others. 

Savings  banks — purchase  of  mortgages  from  a  trustee  of  such  bank  con- 
demned —  Such  transaction  ultra  vires. 

Where  a  savings  bank  in  the  city  of  New  York  purchases  from  a  trustee 
of  such  bank  bonds  and  mortgages  owned  by  him,  aggregating  $32,000, 
made  by  one  person  upon  unproductive  property  in  the  city  of  Brooklyn 
of  uncertain  value,  not  worth  twice  the  value  of  the  mortgages,  such 
transaction  is  ultra  vires. 

Special  Term,  August,  1880. 

Wilson  M.  Powell,  attorney  for  defendant  Willetts,  executor, 
<fec.,  and  Arthur  G.  Sedgwick  and  Edmund  Randolph  Rob- 
inson, of  counsel,  for  demurrer. 

Elihu  Root,  attorney  and  counsel  for  defendant  Toucey. 

Barlow  <&  Olney,  attorneys,  and  Francis  C.  Barlow,  of 
counsel  for  plaintiff,  opposed. 

VAN  YOKST,  J.  —  It  is  unnecessary  to  repeat  the  reasons 
which  led  to  the  conclusion  that  the  demurrers  in  the  action 
in  favor  of  this  same  plaintiff  against  Barmim  and  others 
(ante,  303)  could  not  be 'sustained.  In  so  far  as  it  is  applicable, 
what  was  there  decided  as  to  the  liability  of  the  trustees  of 
the  Bond  Street  Savings  Bank  must  be  regarded  as  the  law  of 
this  case. 

The  case,  however,  has  some  features  peculiar  to  itself. 
The  complaint  contains  two  causes  of  action.  In  the  first  the 
defendants  are  sought  to  be  held  liable  for  an  alleged  breach 
of  trust,  in  appropriating  the  moneys  of  the  bank  in  the  pur- 
chase of  four  bonds  and  mortgages  for  $8,000  each,  made  by 
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one  Donnelly ;  the  mortgages  being  upon  property  in  Van- 
derbilt  avenue  in  the  city  of  Brooklyn.  These  bonds  and 
mortgages  were  owned  by  George  "W.  Mead,  a  trustee  of  the 
bank,  and  were  purchased  from  him  by  the  bank,  with  its 
funds,  by  the  direction  of  the  trustees.  The  testator  of  the 
defendants  who  demur,  as  well  as  the  defendant,  Toucey,  voted 
for  and  approved  the  purchase. 

It  is  alleged  that  the  mortgaged  premises  were  not  produc- 
tive property,  and  that  its  value  was  uncertain,  contingent  and 
speculative,  dependent  upon  the  completion  of  buildings 
thereon ;  that  the  premises  were  not  worth  twice  the  amount 
of  the  mortgages. 

The  purchase  of  these  mortgages  was  ultra  vires.  The  fol- 
lowing are  some  of  the  reasons  for  such  conclusion : 

They  were  purchased  from  a  trustee.  Such  dealing  by 
trustees  with  a  co-trustee  is  in  itself  open  to  just  objection,  but 
the  transaction  is  in  violation  of  the  prohibition  contained  in 
section  6  of  the  charter  of  the  bank,  to  the  effect  that  no 
trustee  shall,  directly  or  indirectly,  borrow  any  of  the  funds 
of  the  bank,  or  in  any  manner  use  the  same  except  to  pay  nec- 
essary current  expenses.  Trustees  who  sanction  such  use  of 
the  money  by  a  co-trustee,  equally  with  him,  violate  the  law. 

The  force  of  this  prohibition  is  not  avoided  by  resorting  to  a 
purchase  from  a  trustee  of  mortgages,  instead  of  loaning  money 
to  him  thereon.  When  the  substance  of  the  statute  is  violated, 
the  form  which  is  given  to  the  transaction  is  immaterial. 

It  was  also  a  violation  of  the  provisions  of  the  charter  which 
prohibit  lending  more  than  $20,000  to  one  individual  on  bond 
and  mortgage.  Buying  mortgages  is  as  much  within  the  pro- 
hibition as  lending  money  and  taking  mortgages.  In  addition, 
the  mortgages  were  upon  unproductive  property  not  worth 
double  the  amount,  as  required  by  section  6  of  the  charter. 
For  the  purposes  of  this  demurrer,  I  think  the  complaint 
sufficiently  shows  loss.  A  breach  of  statutory  obligation  and 
a  violation  of  duties  imposed,  may  well  be  presumed  to  be 
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followed  by  loss.  But  the  complaint  discloses  actual  loss  — its 
amount  is  yet  to  be  determined  on  the  trial. 

The  other  objections  to  this  cause  of  action  are  sufficiently 
covered  by  what  is  said  in  the  case  of  Paine,  receiver,  agt. 
JSarnum  and  others  (ante,  303). 

The  objections  to  the  second  cause  of  action  are  not  well 
taken.  The  concurrence  in,  and  sanction  of,  the  loan  upon 
vacant  lots  by  the  testator,  Willetts,  and  the  other  trustee,  who 
demurs,  clearly  appear.  It  is  averred  that  they  voted  for  it. 
It  was  as  effective  to  do  so  as  members  of  the  finance  com- 
mittee, as  in  the  full  board.  As  trustees  they  approved  of 
this  improper  use  of  the  moneys  of  the  bank. 

There  must  be  judgment  for  the  plaintiff  on  the  demurrer, 
with  liberty  to  the  defendant  to  answer  on  payment  of  costs. 


SUPKEME  COUET. 
WILLIS  S.  PAINE,  as  receiver,  &c.,  agt.  EEASTUS  F.  MEAD  et  al. 

Savings  banks  —  Responsibility  of  trustees  for  the  acts  of  its  officers —  Com- 
plaint—  Demurrer. 

A  transaction  entered  upon  the  books  of  a  savings  bank,  although  made 
by  the  bank  officers,  is  presumed  to  have  been  done  with  the  knowledge 
and  assent  of  the  trustees,  who  are  responsible  for  the  acts  of  the  officers 
whom  they  place  and  retain  in  position. 

Special  Term,  August,  1880. 

YAN  VOKST,  J.  —  The  loan  in  this  case  to  Benjamin  "W. 
Wright,  of  the  sum  of  $25,000,  payable  on  demand,  on  the 
security  of  a  bond  and  mortgage  on  premises  called  "  Boscobel," 
in  Westchester  county,  was,  under  the  facts  alleged,  an  illegal 
and  grossly  negligent  act. 

The  sum  loaned  exceeded  the  amount  in  that  manner 
directed  to  be  invested  by  the  charter,  and  was  upon  vacant 


NEW  YORK  PRACTICE  REPORTS.  319 

Paine  agt.  Mead  et  al. 

and  uproductive  land,  not  worth  twice  the  sum  loaned.  For 
the  reasons  assigned  in  the  opinion  in  the  case  of  Paine, 
receiver,  agt.  Barnum  (ante,  303),  the  transaction  cannot  be 
sustained  as  a  legal  application  or  use  of  the  available  fund. 

The  complaint  alleges  that  the  loan  was  not  an  act  of  that 
degree  of  care,  skill  and  prudence  which  a  prudent  man  would 
use  in  and  about  his  own  business,  and  that  it  was  an  impru- 
dent, foolish  and  improvident  act.  The  truth  of  these  allega- 
tions are  admitted  by  the  demurrer. 

The  transaction  was  at  the  time  entered  on  the  books  of  the 
bank,  and,  although  made  by  the  bank  officers,  it  is  presumed 
to  have  been  done  with  the  knowledge  and  assent  of  the 
trustees.  They  are  legally  chargeable  with  notice  of  the  acts 
of  the  officers  in  and  about  the  business  of  the  bank,  especially 
when  they  are  entered  on  the  books,  and  if  they  would  escape 
liability  they  must  dissent  from  and  oppose  illegal  or  improvi- 
dent action,  and  seek  to  remove  officials  who  do  them. 

The  trustees  are  responsible  for  the  acts  of  officers  whom 
they  place  and  retain  in  position.  But  the  complaint  contains 
allegations  charging  the  trustees  with  knowledge  and  approval 
and  ratification  of  the  act.  This  renders  them  liable.  Their 
defense,  if  any,  must  be  interposed  to  the  merits. 

Neither  of  the  grounds  of  demurrer  are  well  taken,  and  there 
must  be  judgment  for  the  plaintiff,  with  liberty  to  defendants 
to  answer  on  payment  of  costs. 
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U.  S.  CIRCUIT  COURT. 

FREDERICK  A.  DWIGHT  and  JAMES  D.  PLATT  agt.  EDWIN  A. 
MEEEITT,  collector  of  the  port  of  New  York. 

Action  at  common  law  — Form  of  process  —  Regularity  of  summons  for  tTie 
commencement  of  action  —  Amendment  of  process. 

A  summons  or  notice  to  the  defendant  for  the  commencement  of  a  suit  is 
certainly  process  quite  as  much  as  a  capias  or  a  subpoena  to  appear  and 
answer  is  process,  and  must  be  issued  by  the  court  under  its  seal. 

A  summons  signed  by  an  attorney,  but  not  under  the  seal  of  the  court,  is 
not  such  process  as  is  intended  by  the  statute. 

The  power  to  amend  the  process  given  by  sections  948  and  954  of  the 
United  States  Revised  Statutes  is  power  to  amend  a  want  of  form  in 
process,  but  does  not  apply  to  a  summons  in  this  form.  There  must 
first  be  a  process  to  be  amended;  and  a  summons  issuei  in  this  manner 
is  no  process. 

August,  1880. 

Thomas  I.  Rush,  for  plaintiffs. 

Stewart  L.  Woodford,  for  defendant. 

BLATCHFOED,  J.  —  In  this  case  an  attempt  has  been  made  to 
commence  a  suit  at  common  law  in  this  court  by  serving  on 
the  defendant  a  paper  purporting  to  be  a  summons  in  the 
form  prescribed  by  the  statute  of  New  York  for  commencing 
a  civil  action.  It  is  signed  by  the  plaintiffs'  attorney,  but  is 
not  under  the  seal  of  the  court.  A  summons  or  notice  to  the 
defendant  for  the  commencement  of  a  suit  is  certainly  a  pro- 
cess quite  as  much  as  a  capias  or  a  subpoena  to  appear  and 
answer  is  process.  The  statute  intends  that  all  processes  shall 
issue  from  the  court  where  such  process  is  to  be  held  to  be 
the  action  of  the  court,  and  that  evidence  that  it  issues  from 
the  court  and  is  the  action  of  the  court  shall  be  the  seal  of  the 
court  and  the  signature  of  the  clerk.  It  is  clear  that  a  signa- 
ture by  the  plaintiff's  attorney  without  a  seal,  and  an  issuing 
from  the  office  of  such  attorney,  cannot  be  substituted.  There 
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is  nothing  in  the  provisions  of  the  Revised  Statutes  as  to  the 
conformity  in  practice  and  forms  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and  admiralty  causes  in  the 
courts  of  the  United  States,  to  the  practice  and  forms  and 
modes  of  proceeding  in  like  causes  in  the  state  courts,  which 
abrogates  the  provisions  of  section  911,  Revised  Statutes. 
The  two  must  be  so  construed  as  to  stand  together.  The 
defendant  moves  to  set  aside  the  summons  because  of  the 
foregoing  defects  before  appearing  generally  in  the  suit,  and 
the  plaintiffs  ask  to  be  allowed  to  amend  the  summons  nunc 
pro  tune  by  having  the  seal  and  the  signature  added.  It  is 
alleged  that  the  statute  of  limitations  would  be  a  bar  to  a  new 
suit.  Power  to  amend  the  process  is  said  to  be  given  by  sec- 
tions 948  and  954.  That  power  is  power  to  amend  a  want 
of  form  in  process ;  but  there  must  first  be  a  process  to  be 
amended.  There  must  be  something  to  amend  and  to  amend 
by.  This  paper  is  no  process.  The  process  which  can  be 
amended  under  the  power  conferred,  is  process  issuing  from 
this  court.  This  paper  never  issued  from  the  court.  The 
motion  of  the  defendant  is  granted,  and  the  motion  of  the 
plaintiff  is  denied. 


SUPREME  COURT. 

DARIUS  MILLER  and  another,  respondents,  agt.  ELMORE  KENT, 

appellant. 

Examination  of  a  defendant  before  trial  —  when  order  for  should  be  allowed  — 
Practice  —  Appeal —  Code  of  Civil  Procedure,  section  873. 

Upon  appeal  from  an  order  denying  a  motion  to  vacate  a  previous  order, 
the  appellate  court  should  not  listen  to  the  objection  that  the  order  to 
show  cause  on  such  motion  did  not  specify  the  irregularities  or  grounds 
upon  which  it  was  sought  to  set  aside  the  original  order,  unless  it 
appears  that  such  objection  was  made  in  the  court  below. 

Where,  upon  motion  for  the  examination  of  a  defendant  before  trial,  the 
affidavit  states  enough  to  show  the  materiality  of  the  examination, 
VOL.  LIX  41 


822  NEW  YORK  PRACTICE  REPORTS. 

Miller  agt.  Kent. 

other  facts  and  conclusions  stated  by  way  of  argument  to  show  the 
materiality  of  testimony  to  meet  alleged  defenses  should  not,  under 
the  circumstances  of  this  case,  defeat  the  examination. 
Where  a  broker  or  commission  merchant  withholds  the  fullest  information 
to  his  customer  in  relation  to  property  alleged  to  have  been  bought  or 
sold,  the  right  to  examination  before  trial  in  an  action  to  recover  alleged 
profits  or  to  adjust  unsettled  accounts  should  be  fully  accorded. 

First  Department,  Geiieral  Term,  July,  1880. 

THIS  is  an  appeal  by  defendant  Kent,  from  an  order  made 
by  Mr.  justice  LAWRENCE  denying  a  motion  to  vacate  his  order 
directing  the  defendant  Kent  to  appear  and  submit  to  an 
examination  under  section  873  of  the  Code  of  Civil  Procedure. 
This  action  was  brought  to  compel  the  defendants,  Poole  & 
Kent,  to  account  to  the  plaintiffs  for  the  profits  on  certain 
large  purchases  and  sales  of  lard  which  the  defendants,  Kent 
&  Poole,  between  the  1st  day  of  August,  1879,  and  the  16th 
day  of  January,  1880,  made  for  account  of  the  plaintiffs  and 
others  as  their  brokers  and  agents,  under  and  in  pursuance  of 
an  agreement  annexed  to  and  forming  part  of  defendants' 
answer.  In  the  course  of  these  and  other  transactions,  certain 
deposits  of  money  and  stocks  were  made  with  said  Kent  & 
Poole  by  plaintiffs.  Since  the  1st  of  October,  1879,  plaintiffs 
have  been  importuning  defendants  to  furnish  an  account  of 
these  purchases  and  sales,  but  the  defendants,  Kent  &  Com- 
pany, have  neglected  and  refused  to  render  any  account, 
except  a  general  statement,  in  which  they  claim  a  balance  due 
them  of  $11,000.  But  how,  when  and  through  what  transac- 
tions that  alleged  indebtedness  arose,  the  defendants  refused 
to  reveal.  Plaintiffs  are  informed  by  all  of  the  defendants 
(except  Kent  &  Poole)  that  the  profits  upon  the  aforesaid  pur- 
chases and  sales  amounted  to  over  $200,000.  In  addition  to 
those  profits,  Kent  &  Poole  have  obtained  from  plaintiffs, 
during  the  period  covered  by  the  transactions  set  forth  in  the 
complaint,  $125,000  in  cash,  and  more  than  $180,000  in  shares 
of  stock,  for  which  they  also  refuse  to  account.  The  object 
•of  the  examination  is  to  ascertain  on  what  days  the  several 
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purchases  or  sales  of  lard,  which  the  defendants  say  they  made 
for  plaintiffs'  account,  were  made.  By  whose  authority  they 
were  made,  and  at  what  price  they  were  made,  to  whom  the 
lard  was  delivered ;  from  whom  it  was  bought ;  and  whether 
these  several  purchases  or  sales  were  made  on  credit  or  for 
cash. 

Adolphus  D.  Pope,  for  respondent. 

I.  As  the  defendant  seeks  to  vacate  the  order  for  the  examin- 
ation on  the  ground  of  irregularity,  he  must  be  regular  in 
his  proceedings.     Defendant's  order  to  show  cause  fails  to 
state  on  what  ground  he  claims  the  order  should  be  vacated. 
If  defendant  in  his  papers  does  not  point  out  the  irregularity, 
the  order  cannot  be  vacated  for  that  reason   (Barker  agt. 
Cooke,±&  Barb.,  254;  Selover  agt.  Forbes,  22  How.,  477;- 
Perkins  agt.  Mead,  22  How.,  476 ;  Lewis  agt.   Graham,  16 
Abb.,  126;  Roche  agt.   Ward,  7  How.,  416).     The  defect  is 
not  cured  by  setting  forth  the  irregularity  in  the  affidavit 
(Montrait  agt.  Hutchins,  49  How.,  105). 

II.  The  order  should  be  affirmed  on  the  merits.     The  affi- 
davit of  Gould  sets  forth  five  grounds  on  which  they  ask  to 
vacate  the  order.     The  answer  to  the  first  ground  specified  in 
Gould's  affidavit  is,  that  the  testimony  sought,  is  to  be  used  on 
the  trial,  and  also  to  prepare  for  the  trial,  he  being  the  only 
one  from  whom  the  information  can  be  obtained.     "We  refer 
to  the  affidavit  of   Nathan  G.  Miller,  which   discloses  the 
object  of  the  examination,  and  the  grounds  stated  are  suffi- 
cient.    To  his  second  ground  we  answer  by  saying  that  we 
only  showed  the  statements  and  the  general  conduct  of  Kent 
in  the  transaction,  and  that  in  order  to  get  at  the  truth  we 
desire  to  examine  him  under  oath.     The  rule  that  where  a 
party  calls  a  witness  on  his  own  behalf  he  must  assume  him 
worthy  of  belief  will  apply  to  this  case.     As  to  the  third 
ground,  we  reply  that  it  is  frivolous,  and  the  defendants'  coun- 
sel did  not  press  it  on  the  argument,  and  as  he  has  not  printed 
the  answer  he  has  waived  it.     The  substance  of  the  answer  is 
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given.  As  to  the  fourth  ground  it  is  only  necessary  to  state 
that  every  attempt  to  examine  the  defendant  has  been 
resisted.  It  would  be  useless  to  examine  defendant  in  any 
other  manner  than  under  an  order  of  the  court.  The  rebut- 
ting affidavit  clearly  shows  why  the  alleged  offer  was  not 
accepted.  As  to  the  fifth  ground,  we  reply  that  the  Code 
makes  no  distinctions  between  the  actions  in  which  an  examin- 
ation can  be  had.  Before  an  accounting  can  be  had  plain- 
tiffs must  establish  a  cause  of  action.  To  assist  them  in  this 
they  desire  Kent's  testimony.  Instead  of  calling  him  on  the 
trial  they  avail  themselves  of  the  right  of  calling  him  before 
trial.  An  examination  can  be  had  in  an  action  for  an  account- 
ing (Livingston  agt.  Curtis,  12  Hun,  121). 

III.  The  affidavit  on  which  the  order  for  the  examination 
was  granted  is  sufficient,  for  it  shows :  1.  The  names  of  the 
parties  with  their  addresses,  as  well  as  the  names  of  the  attor- 
neys. 2.  That  an  action  is  pending.  The  nature  of  the  action 
and  the  nature  of  the  judgment  demanded.  3.  How  the 
examination  is  material  and  necessary.  4.  The  nature  of  the 
testimony  sought.  5.  That  the  information  is  within  the 
defendants'  knowledge,  and  not  within  the  knowledge  of  plain- 
tiffs. 6.  That  it  is  sought  to  enable  plaintiff  to  prepare  for 
the  trial.  7.  It  also  shows  the  duty  of  defendant  to  give 
plaintiff  the  information.  His  offer  to  do  it,  and  refusal  to 
make  good  his  offer.  His  efforts  to  conceal  that  information 
and  his  bad  faith  in  refusing  to  render  his  accounts,  and  his 
inexcusable  conduct  in  the  whole  course  of  the  proceeding. 

IY.  The  following  cases  illustrate  and  support  the  right  of 
the  plaintiff  to  the  examination  (Livingston  agt.  Curtis,  12 
Hun,  131;  O'Reilly  agt.  W.  II.  Tel.  Co.,  12  Hun,  124; 
Glenny  agt.  Stedwell,  1  Abb.  JV.  C.  327;  Shepniois  agt. 
Bousson,  52  How.,  401). 

L.  A.  Gould,  for  appellants. 

DAVIS,  P.  J.  —  An  order  was  made  in  this  case  by  Mr.  jus- 
tice LAWRENCE,  requiring  the  defendant  Kent  to  appear  and 
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be  examined  as  a  party  before  trial,  under  section  873  of  the 
Code  of  Civil  Procedure.  A  motion  was  afterward  made  at 
special  term,  at  chambers,  to  vacate  the  order  of  examination, 
which  motion  was  denied,  and  from  the  order  entered  upon 
such  denial  this  appeal  was  taken.  The  point  was  made  on 
this  appeal  that  the  order  to  show  cause  on  this  motion  did 
not  specify  the  irregularities  or  grounds  upon  which  it  was 
sought  to  set  aside  the  original  order,  and  that,  for  that  reason, 
the  order  appealed  from  should  be  affirmed ;  but  it  does  not 
appear  that  any  such  objection  was  made  or  suggested  in  the 
court  below,  and  it  does  appear  that  the  motion  was  heard  and 
disposed  of  upon  the  merits.  Under  such  circumstances  the 
appellate  court  should  not  listen  to  the  objection,  because  if 
made  below  it  might  readily  have  been  obviated  by  allowing 
the  statement  of  such  irregularities  to  be  inserted  in  the  notice, 
and  granting  a  new  order  to  show  cause  upon  the  spot. 

On  looking  into  the  merits  of  the  motion  upon  the  papers 
presented  we  are  satisfied  that  the  plainfiff  was  entitled  to  the 
examination.  Issue  had  been  joined  and  the  case  was  ready 
for  trial  as  between  the  parties  to  the  issue.  Enough  was 
stated  in  the  affidavit  to  show  the  materiality  of  the  examina- 
tion. Other  facts  and  conclusions  were  stated,  by  way  of  argu- 
ment, tending  to  show  the  materiality  of  the  testimony  as  a 
matter  of  preparation  to  meet  the  alleged  defenses,  but  that 
fact  should  not,  under  the  circumstances  of  this  case,  defeat 
the  examination.  The  plaintiffs  show  to  our  satisfaction  that 
they  could  not  get  such  an  account  of  the  transactions  of  the 
defendants,  alleged  to  have  been  made  on  their  behalf,  as  they 
were  clearly  entitled  to.  A  commission  merchant  or  broker 
has  no  right  to  conceal  from  his  customer  any  portion  of  his 
business  and  dealings  in  relation  to  the  property  alleged  to 
have  been  bought  and  sold  ;  and  where  he  withholds  the  fullest 
information  on  that  subject,  the  right  to  examination  before 
trial  in  an  action  brought  to  recover  alleged  profits,  or  to  adjust 
the  unsettled  accounts,  should  be  fully  accorded.  We  are  not 
at  all  satisfied  with  the  good  faith  of  the  alleged  proffers  of 
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the  examination  of  the  defendants'  books,  &c.  The  disin- 
genuonsness  of  the  attempt  thus  to  defeat  the  examination  of 
defendant  as  a  witness  must  have  struck  the  court  below  as  it 
does  this  court.  We  think  the  order  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Order  affirmed. 

BEADY  and  BARRETT,  JJ.,  concur. 


SITPKEME  COURT. 
MADDELINE  W.  EDLESOX  agt.  JOSEPH  W.  DURYEE. 

Costs  —-  not  allowed  in  ex  parte  order. 

Costs  should  not  be  allowed  in  an  ex  parte  order  directing  defendant  to 
file  his  answer. 

first  Department,  General  Term,  July,  1880. 

APPEAL  from  order  sustaining  allowance  of  costs  in  an  ex 
parte  order  directing  the  defendant  to  file  his  answer  within 
five  days,  or,  in  default,  that  it  be  deemed  abandoned. 

Carlisle  Norwood,  for  appellant. 
Ernest  T.  Fellowes,  for  respondent. 

PER  CURIAM. —  The  appellant  is  right  in  his  contention. 
The  order  to  file  the  answer  was  ex  parte  and  costs  should 
not  have  been  allowed  (Bowne  agt.  Armstrong,  13  How., 
301).  Besides  it  was  a  judge's  order  (See  Bi-evoort  agt.  War- 
ner, 8  How.,  321).  A  party  might  as  well  insert  motion  costs 
in  an  order  of  arrest  or  for  time  to  answer.  The  order  should 
be  reversed,  with  ten  dollars  costs  and  disbursements  of  the 
appeal. 
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N.  Y.  SUKKOGATE'S   COUKT. 

In  the  Matter  of  the  Estate  of  CABOLINE  ROSENTHAL. 
Constitutional  law  —  Surrogates — Chapter  394,  Laws  of  1870,  unconstitutional 

Chapter  394  of  the  Laws  of  1870,  entitled  "An  act  to  confer  additional 
powers  upon  surrogates  and  to  authorize  an  examination  as  to  the 
effects  of  deceased  persons,"  is  unconstitutional,  inasmuch  as  sections 
5  and  6  thereof  are  clearly  unconstitutional  and  the  act  indivisible. 

August,  1880. 

Fraser  &  Minor,  attorneys  for  estate. 

Joseph  Bellesheim,  attorney,  and  A.  C.  Anderson,  of  coun- 
sel, for  witness. 

CALVIN,  Surrogate.  —  The  administrator  of  this  estate,  upon 
the  usual  affidavit  that  Jones  Weil  has  possession  of  property 
belonging  to  the  estate  of  decedent,  instituted  an  inquiry 
under  chapter  394,  Laws  of  1870,  and  procured  a  subpoena 
requiring  said  Weil  to  attend  and  testify  touching  the  goods, 
chattels  and  effects  of  decedent,  which  appears  to  have  been 
duly  served  upon  him.  On  the  return  day  he  appeared  by 
counsel  and  objected  to  the  further  proceeding  and  moved  to 
dismiss  the  same  on  the  ground  that  the  law  under  which  the 
subpoena  was  issued  was  unconstitutional,  and  cited  Matter 
of  the  Estate  of  Beebe  (vol.  10,  No.  7,  N.  Y.  Weekly  Dig., 
161),  in  which  it  is  held  that  the  act  aforesaid  is  unconstitu- 
tional because  it  enabled  an  administrator  or  executor  to 
obtain  possession  of  property  claimed  by  him,  without  such 
trial  as  is  recognized  by  the  Constitution  and  the  ordinary 
forms  of  judicial  proceedings.  A  similar  statute  relating  to 
the  powers  of  the  public  administrator,  and  found  in  3  Revised 
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Statutes  (6th  ed.,  section  8,  <#c.),  and  which,  as  early  as  1855, 
came  under  consideration  of  the  late  learned  surrogate  BRAD- 
FORD, of  New  York,  in  the  Public  Administrator  agt.  Ward 
(3  Brad.,  244),  when  it  was  held  where  deceased  had  no  pos- 
session of  the  property  at  his  death,  or  twenty  days  previous, 
and  no  advantage  had  been  taken  by  attendants,  but  the  claim 
was  adverse  to  him  in  his  lifetime,  the  statute  was  not  intended 
to  apply ;  and  yet  the  learned  surrogate  said,  at  page  247,  "  the 
provision  restraining  the  issue  of  the  warrant,  if  a  bond  be 
given,  of  course  implies  that  a  warrant  may  issue  when  there 
is  an  adverse  claimant."  Notwithstanding  that  opinion  of 
judge  BRADFORD,  it  has  been  the  uniform  practice  of  the 
present  surrogate  under  that  statute,  as  under  chapter  394  and 
section  7  of  chapter  359  of  the  Laws  of  1870,  to  deny  the 
warrant  when  on  examination  there  appeared  to  be  an  adverse 
claim  to  the  property ;  that  the  act  was  not  a  substitute  for 
the  action  of  replevin,  and,  as  thus  administered,  neither  of 
those  acts  appear  to  be,  in  letter  or  spirit,  a  violation  of  the 
Constitution.  But  if  judge  BRADFORD  was  right  in  holding 
that  the  act  contemplated  the  issuing  of  the  warrant  in  the 
absence  of  the  bond,  though  there  was  an  adverse  claim,  the 
decision  In  the  Matter  of  Beebe,  above  cited,  would  seem  to 
be  correct.  At  first  thought  it  occurred  to  me  that  the  pro- 
ceeding was  analogous  to  the  provisional  remedy  of  replevin 
under  the  Code,  but  then  the  property  is  seized  by  the  sheriff 
in  a  suit  thereby  commenced  in  which  the  usual  defense  may 
be  made,  and  trial  by  jury  had,  after  the  plaintiff  has  given 
security  to  protect  the  rights  of  the  defendant,  while  by  the 
act  under  consideration,  as  interpreted  by  the  general  term  of 
the  third  department  and  by  judge  BRADFORD,  the  defendant, 
in  order  to  secure  his  defense  according  to  the  usual  practice 
and  trial  by  jury,  must  give  security  in  order  to  retain  the 
property  claimed  by  him,  which  he  may  be  unable  to  do,  and 
in  that  respect  the  analogy  fails.  It  is,  however,  entirely 
apparent  that  it  would  greatly  facilitate  the  administrator  or 
executor  of  an  estate  in  procuring  possession  of  its  effects,  to 
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provide  for  such  a  subpoena  and  examination,  and  to  put  the 
person  in  possession  to  the  responsibility,  under  oath,  of  stating 
any  claim  he  may  have  to  it,  and  if  he  shall  admit  possession 
without  right  as  against  the  estate,  to  afford  the  speedy  and 
inexpensive  remedy  of  a  warrant  for  its  seizure  and  delivery. 
Out  of  respect  for  the  authority  of  the  general  term  the 
proceedings  must  be  dismissed. 


SUPREME  COUET. 

In  the  Matter  of  GUSTAVUS  A.  BRAKE. 

Practice  —  Effect  of  special  term  caption  on  ex  parte  order. 

A  special  term  caption  does  not  alter  the  real  character  of  an  ex  parte 
order,  or  deprive  an  adverse  party  of  the  right  to  move  on  notice  to 
vacate  or  modify  it. 

An  order  appointing  a  trustee  and  directing  payment  to  him  of  moneys 
under  the  provisions  of  a  will,  which  the  court  has,  by  decree,  declared  to 
be  inoperative,  is  void;  and  such  trustee  being  an  alien  and  non-resident, 
the  application  for  such  order  was  an  attempt  to  evade  the  provisions 
of  the  decree. 

First  Department,  General  Term,  July,  1880. 

APPEAL  from  order  vacating  an  order  appointing  a  trustee 
and  refusing  to  punish  for  contempt. 

John  A.  Kaufing,  for  appellant. 
It.  E.  Robinson,  for  respondent. 

BARRETT,  J.  —  The  appellant  is  entirely  incorrect  in  his 

contention  that  it  was  incompetent  for  the  court  below  to 

make  the  order  appealed  from.     It  was  not  a  case  of  one  judge 

attempting  to  set  aside  the  order  of  a  brother  judge,  but  of 

VOL.  LIX         42 
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the  special  term  upon  due  notice,  and  after  hearing  both  sides, 
vacating  an  ex  parte  order.  This  was  correct  and  ordinary 
practice.  It  is  true  that  the  ex  parte  order  had  the  special 
term  caption.  But  that  did  not  alter  its  real  character,  nor 
deprive  the  company  of  their  right  to  move  the  court,  upon 
notice,  to  vacate  or  modify  it.  It  only  prevented  them  from 
applying  to  another  justice,  ex  parte,  for  such  vacation  or 
modification.  Upon  the  merits,  it  is  entirely  clear  that  the 
order  appointing  the  trustee,  and  directing  the  company  to 
pay  over,  was  improvidently  made.  This  was  so  even  upon 
the  papers  upon  which  it  was  granted.  There  was  no  power 
to  make  such  an  order.  But  it  also  appears  that  a  decree  in 
partition  had  previously  been  made  in  this  court  adjudging 
the  provisions  of  Augustus  Henry's  will,  so  far  as  it  directs 
payment  of  Gustavus  Adolphus  Brake's  share  to  Henry 
Schluter  (the  very  person  so  appointed  trustee  and  authorized 
to  demand  the  share  from  the  company)  to  be  inoperative. 
Schluter  was  an  alien  and  non-resident.  The  order  in  fact 
was  void,  and  the  trust  company  only  did  its  duty  in  calling 
the  matter  to  the  attention  of  the  court.  The  application  was 
a  barefaced  attempt  to  evade  the  provisions  of  the  partition 
decree,  and  to  withdraw  the  fund  from  our  jurisdiction.  This 
must  have  been  the  view  entertained  by  the  learned  justice 
who  granted  the  original  order,  as  soon  as  his  attention  was 
called  to  the  real  fact,  for  it  appears  that  the  vacation  was  after 
consultation  with  him,  and,  undoubtedly,  with  his  full  con- 
currence. The  order  should  be  affirmed,  with  costs. 
DAVIS,  P.  J.,  and  BRADY,  J.,  concur. 
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MARY  51.  WEYMAN  agt.  THE  NATIONAL  BROADWAY  BANK  and 
MARY  JENKINS. 

Trials  without  a  jury  —  Decision  of  court  upon  the  trial  of  whole  issue  of 
fact —  What  decision  must  do  in  order  to  authorize  entry  of  judgment  upon 
it —  Code  of  Civil  Procedure,  section  1022. 

A  judge  has  no  authority,  on  a  written  opinion  delivered  by  a  deceased 
judge,  omitting  to  state  separately  the  facts  found  and  the  conclusions 
of  law,  and  not  directing  judgment  to  be  entered  thereupon,  and  which 
does  not  indicate  the  party  to  whom  costs  are  awarded,  to  direct  the 
entry  t,t  judgment  upon  it. 

/Special  Term*,  August,  1880. 

MOTION  that  the  opinion  of  the  late  chief  judge  CURTIS, 
filed  June  7,  1880,  may  stand  as  the  findings  of  fact  and  con- 
clusions of  law,  and  that  judgment  be  entered  thereon. 

John  B.  Whiting,  for  the  motion. 
John   V,  B.  Lewis,  opposed. 

RUSSELL,  J. —  This  action  was  tried  before  the  late  chief 
justice  CURTIS,  without  a  jury,  on  the  15th  day  of  March, 
1880.  On  the  seventh  day  of  June,  judge  CURTIS  handed 
down  an  opinion,  in  which,  after  reciting  the  history  of  the 
controversy  and  discussing  the  law  applicable  to  the  questions 
at  issue,  he  says :  "  The  plaintiff  is  entitled  to  a  judgment  for 
the  value  of  the  property  claimed.  The  evidence  varies  very 
much  as  to  the  value  of  this  property.  Giving  it  such  con- 
sideration as  I  have  been  able  to,  from  the  proofs  submitted, 
I  find  the  value  of  the  furniture  claimed  by  the  plaintiff,  and 
disposed  of  by  the  bank,  to  be  $750." 

On  the  back  of  the  opinion,  in  the  handwriting  of  judge 
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CURTIS,  are  the  words,  "  Judgment  for  the  plaintiff ;  findings 
to  be  submitted  on  five  days'  notice.  Opinion.  W.  E.  C." 

The  proposed  findings  were  prepared  by  counsel  for  the 
respective  parties  and  were  submitted  on  the  nineteenth  day 
of  June ;  but  before  they  were  settled  the  lamented  death  of 
judge  CUKTIS  occurred. 

It  is  evident  from  these  facts  that  at  the  time  neither  judge 
CURTIS  nor  the  counsel  regarded  the  opinion  handed  down  as 
constituting  such  a  decision  of  the  court  as  is  required  by  sec- 
tion 1022  of  the  Code. 

"While  it  is  possible  from  that  opinion  to  ascertain  what,  in 
general,  were  judge  CURTIS'  views  upon  the  facts  and  the  law 
of  the  case,  the  opinion  does  not  state  separately  the  facts 
found  and  the  conclusions  of  law.  It  does  not  direct  judg- 
ment to  be  entered  thereupon,  and  does  not  indicate  the  party 
to  whom  costs  are  awarded.  All  these  things  a  decision  must 
do  in  order  to  authorize  the  entry  of  judgment  upon  it  (sec. 
1022  of  the  Code). 

In  Thomas  agt.  Tanner  (14  How.  Pr.,  426)  it  was  expressly 
held  that  a  judgment  could  not  be  en  tered  on  an  opinion,  but 
only  on  a  decision  as  such  (and  see  Putnam  agt.  Cromlie,  34 
Barb.,  232;  Mills  agt.  Thursby,  12  How.  Pr.,  113;  Van 
Slieck  agt.  Hyatt,  46  N.  Y.,  262;  Rogers  agt.  Beard,  20 
How.  Pr.,  282;  Chamberlain  agt.  Dempsey,  9  JSosw.,  212; 
Loeachigk  agt.  Addison,  3  Robt.,  331). 

The  question  now  arises  whether  this  court  has  power  to 
give  to  that  opinion  a  character  and  force  —  judge  CURTIS 
being  dead  — which  it  did  not  have  when  he  was  alive.  Con- 
sidering that  the  case  was  fully  tried  before  judge  CURTIS,  and 
that  after  mature  deliberation  he  found  for  the  plaintiff,  it  is 
certainly  unfortunate  if  judgment  cannot  now  be  entered  in 
accordance  with  the  conclusions  to  which  he  came. 

It  is  a  hardship  to  put  the  plaintiff  to  the  delay,  the  expense 
and  the  worry  of  a  second  trial,  if  the  court  has  power  to 
relieve  her  from  them.  But  while  there  are  many  provisions 
of  law  permitting  proceedings  begun  before  one  officer  to  be 
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continued,  in  case  of  his  death  or  removal,  before  another, 
they  are  proceedings  where  the  thing  remaining  to  be  done  is 
either  ministerial  in  character  or  a  matter  of  course  following 
what  has  already  been  done,  and  requiring  the  exercise  of  no 
judicial  judgment. 

No  authority  is  shown  by  counsel,  nor  have  I  found  any,  to 
do  what  is  here  requested.  The  matter  of  decisions  and 
entry  of  judgment  is  regulated  by  statute. 

If  the  opinion  could  be  regarded  as  a  decision  satisfying 
the  requirements  of  section  1022,  judgment  could  have  been 
entered  upon  it,  not  only  without  this  motion,  but  without 
the  findings  which  were  submitted.  It  wants  not  an  order  of 
the  Court  to  make  a  decision,  and  to  authorize  the  entry  of 
judgment  thereon  (section  1028  of  the  Code).  On  the  other 
hand,  the  order  of  this  court  cannot  make  that  a  decision 
which  in  fact  is  not  one. 

The  plaintiff's  motion  is  therefore  denied,  with  costs,  on 
the  ground  of  want  of  power. 


SUPEEME  COUKT. 

SMITH  ELY,  Jr.,  mayor  of  the  city  of  New  York  and  others, 
agt.  ALLAN  CAMPBELL,  commissioner  of  public  works  and 
another. 

Unauthorized  obstructions  on  streets  and  sidewalks  —  Nuisance. 

Streets  which  include  sidewalks  are  for  the  use  of  the  public  at  large. 

Any  obstruction  erected  on  the  streets  or  sidewalks  without  the  sanction 

of  the  legislature  is  a  nuisance. 
A  local  municipal  corporation  cannot  give  a  valid  permission  to  any  one 

to  occupy  the  streets  or  sidewalks  with  continuing  erections  or  other 

obstructions  without  express  power  conferred  by  statute. 
The  municipal  legislature  of  the  city  of  New  York  has  no  power  to 

authorize  the  occupation  of  the  streets  and  sidewalks,  in  the  neighbor- 
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hood  of  the  markets,  with  stands  and  booths  to  be  kept  and  maintained 
continuously  at  all  hours  of  the  day. 

It  is  the  duty  of  the  commissioner  of  public  works  to  remove  all  illegal 
obstructions  placed  upon  the  streets  and  sidewalks. 

Special  Term,  August,  1879. 

MOTION  to  continue  an  injunction. 

Elliot  Sanford  and  I.  S.  Lawrence,  for  plaintiff. 

W.  C.  Whitney,  corporation  counsel,  and  Geo.  R.  Andrews, 
for  defendants. 

VAN  YORST,  J.  —  The  principal  matter  to  be  decided  upon 
this  motion,  which  is  one  for  the  continuance  of  an  injunction, 
is  as  to  the  right  of  the  superintendent  of  markets  to  grant 
permits  or  licenses  to  persons  to  construct  and  maintain  stands 
and  booths  upon  the  sidewalks  of  the  streets  adjacent  to 
"Washington  market. 

The  papers  before  me  show  that  several  such  stands  occupy 
considerable  portions  of  the  sidewalk  on  the  south  side  of 
"Vesey  street,  both  above  and  below  Greenwich  street,  as,  also, 
the  sidewalks  of  Greenwich  street,  and  are  maintained  by  their 
occupants  for  the  purposes  of  trade  under  permits  from  the 
clerk  or  superintendent  of  the  markets. 

These  structures  are  obstructions  on  the  sidewalks  which  it 
is  the  duty  of  the  defendant,  the  commissioner  of  public 
works,  to  remove,  unless  they  are  lawfully  there. 

It  is  claimed  on  the  behalf  of  the  plaintiffs  that,  under  the 
municipal  ordinances,  the  clerk  of  the  markets  may  lawfully 
grant  permits  to  persons  so  to  use  the  sidewalks. 

Streets  which  include  the  sidewalks  are  for  the  public  at 
large. 

The  legislature  of  the  state,  representing  that  public,  has 
authority  over  all  public  ways  and  places.  It  may  authorize 
acts  to  be  done,  or  legalize  obstructions  upon  them,  which 
would  otherwise  be  deemed  a  nuisance. 


NEW  YORK  PRACTICE  REPORTS.  835 

Ely  agt.  Campbell. 

The  legislature  instead  of  authorizing  the  act  directly  may 
allow  it  to  be  authorized  by  the  municipal  authority. 

A  building  or  other  structure  of  a  like  nature  erected  upon 
a  street  without  the  sanction  of  the  legislature  is  a  nuisance, 
and  the  local  corporate  authority  of  a  place  cannot  give  a  valid 
permission  thus  to  occupy  streets  without  express  power  to 
this  end  conferred  on  them  by  charter  or  statute  (Dillon  on 
Municipal  Corporations,  sees.  518-521,  sec.  316). 

In  Hoffman's  Estates  and  Rights  of  the  Corporation  of 
New  York  (pages  403,  404)  the  learned  author  refers  to  the 
case  of  Allerton  agt.  Delevan,  decided  in  the  supreme  court 
in  1861,  in  regard  to  a  stand  near  Washington  market,  in 
which  it  was  said : 

"  The  stall  in  question  is  in  one  of  the  public  streets  of  the 
city.  It  is  out  of  the  power  of  the  corporation,  even  by  the 
most  solemn  act  of  which  it  is  capable,  to  confer  upon  any  one 
the  legal  right  to  it  for  a  day." 

And  St.  John  agt.  The  Mayor,  &c.,  &c.,  of  New  York 
(3  Bos.,  484)  holds  that  the  municipal  corporation,  although 
authorized  to  have  and  keep  such  and  so  many  markets,  at 
such  and  so  many  places  within  its  corporate  limits,  as  shall 
from  time  to  time  be  established  by  the  common  council,  cannot 
erect  nor  allow  markets  to  be  erected  and  occupied  in  the  public 
streets  of  the  city  (State  agt.  Laverack,  34  'N.  J.,  201). 

Any  permanent  or  habitual  obstruction  of  a  street,  without 
authority  of  law,  may  fairly  be  said  to  be  a  nuisance.  The 
public  is  entitled  to  the  full  and  free  use  of  all  the  territory 
embraced  within  the  limits  of  a  street  or  highway,  in  its  full 
length  and  breadth,  and  every  individual  has  a  right  to  travel 
over  any  part  of  the  same  (  Wood  on  Nuisances,  sec.  252). 

It  is  scarcely  necessary  to  add  that  these  statements  are 
qualified  by  the  right  in  the  legislature  alone  to  authorize 
obstructions  permanent  or  continuing,  and  do  not  exclude  such 
interruptions  in  the  use  of  the  streets  by  the  public  as  are  neces- 
sitated by  the. erection  and  alteration  of  buildings  fronting  on 
the  street,  and  the  occupation  of  the  same  with  materials  for 
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the  purpose,  and  other  necessary  and  temporary  occasions. 
Every  obstruction  of  a  street  or  highway  is  not  necessarily  a 
nuisance,  or  objectionable ;  but  if  unreasonably  continued,  or 
without  direct  legal  right,  it  becomes  such  (Knox  agt.  The 
Mayor,  dec.,  55  Barb.,  404 ;  Dams  agt.  The  Mayor,  c&c.,  14 
N.  Y.,  506). 

The  latter  case  decides,  in  direct  terms,  that  any  unauthor- 
ized continued  obstruction  of  a  public  highway  or  street  is  a 
public  nuisance  (Lawrence  agt.  The  Mayor,  t&c.,  of  N.  Y., 
2  Barb.,  577).  Reference  is  made  by  the  learned  counsel 
for  the  plaintiffs  to  the  ancient  charters  of  the  city,  as  the 
foundation  of  a  right  in .  the  municipal  legislature  thus  to 
authorize  the  occupation  of  the  streets  in  the  vicinity  of  the 
markets. 

An  examination  of  these  charters  discloses  no  such  right. 

But  whatever  there  is  in  these  charters  inconsistent  with, 
or  opposed  to,  subsequent  legislation  on  this  subject,  must  be 
considered  as  repealed  (Laws  of  1873,  chap.  335,  sec.  119). 

It  is  also  claimed  that  the  municipal  ordinances  of  1866 
confer  such  rights. 

But,  as  already  observed,  no  municipal  ordinance  or  regula- 
tion inconsistent  with  the  law  of  the  state  can  give  such  right. 
These  ordinances,  among  other  things,  declares  that  it  shall  be 
the  duty  of  the  clerks  of  the  market  to  assign  and  set  apart 
certain  parts  of  the  streets,  at  or  near  the  said  public  markets, 
for  the  purposes  of  exposing  for  sale  and  selling  garden  produce, 
etc.  (Chap.  35,  article  2,  sec.  8  ;  see,  also,  article  4,  sec.  35). 

But  these  ordinances  and  regulations  do  not  necessarily 
authorize  the  streets,  or  any  part  of  them,  to  be  occupied  with 
stands  or  booths  to  be  kept  and  continually  maintained  at  all 
hours  of  the  day.  The  act  to  reorganize  the  local  government 
of  the  city  of  New  York,  passed  April  30,  1*873  (chap.  335, 
sec.  17),  confers  upon  the  municipal  legislature  the  power  to 
pass  ordinances  to  regulate  traffic  and  sales  in  the  streets,  high- 
ways, roads  and  public  places,  and  to  regulate  the  use  of  side- 
walks (Subs.  1  and  2). 
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But  subdivision  4  also  empowers  the  aldermen  to  prevent 
encroachments  upon  and  obstructions  to  the  streets,  &c.,  and 
to  authorize  and  empower  the  commissioner  of  public  works  to 
remove  the  same,  but  it  adds  these  emphatic  words : 

"  They  shall  have  no  power  to  authorize  the  placing  or 
continuing  of  any  encroachment  or  obstruction  upon  any 
street  or  sidewalk,  except  the  temporary  occupation  thereof 
during  the  erection  or  repair  of  a  building,  on  a  lot  opposite  to- 
the  same."  "With  this  exception  the  legislature  has  reserved 
to  itself  all  power  over  the  subject. 

I  regard  this  expression  of  the  legislature  as  clearly  against 
any  right  in  the  municipal  board,  or  any  of  its  officers  or 
agents,  to  authorize  the  occupation  of  the  streets  and  side- 
walks with  obstructions  and  encroachments  of  the  character 
of  those  disclosed  in  this  action.  If  the  ordinances  of  1866 
allowed  such  encroachments  and  erections,  they  were  ultra 
vires,  and  in  any  event  are  rendered  nugatory  by  the  act  of 
the  legislature  above  mentioned. 

It  is  true  that  the  ordinances  "in  force"  in  1870  were 
revived  and  continued  in  force  by  section  119  of  the  act  of 
1873,  but  in  view  of  the  express  prohibitions  against  the  exer- 
cise of  any  powers  to  authorize  encroachments  and  obstructions 
to  the  streets,  except  for  the  purposes  mentioned,  they  cannot 
be  interposed  as  a  justification  for  the  continuance  of  the 
obstructions  and  encroachments  through  the  stands  and  booths 
in  question. 

Section  70  of  the  act  of  1873  declares  that  "it  shall  be  the 
duty  of  the  commissioner  of  public  works  to  remove  all 
obstructions  now  existing,  or  which  may  hereafter  be  placed 
upon  any  street  or  sidewalk."  And  subdivision  8  of  section 
71  created  in  the  "  department  of  works "  a  bureau  for  the 
removal  of  incumbrances  on  the  streets  or  sidewalks,  the  chief 
officer  of  which  shall  be  called  the  superintendent  of  incum- 
brances, to  whom  all  complaints  shall  be  made  and  by  whom 
such  incumbrances  shall  be  removed. 

The  papers  show  that  complaints  have  been  made  to  this 
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bureau  in  the  department  of  works  of  the  erections  in  ques- 
tion as  obstructions. 

The  sidewalks  on  Vesey  street  are  not  wide.  Some  of  these 
stands  are  from  six  to  eight  feet  in  length  and  occupy  some  two 
feet  of  the  sidewalk,  and  extend  over  the  curbs  and  encroach 
upon  the  carriageway,  in  some  instances,  from  two  to  four 
feet.  Others  are  located  at  the  corners  of  the  streets,  inter- 
fering not  only  with  travel  on  the  sidewalks,  but  impeding  the 
movements  of  vehicles. 

They  occupy  these  positions  at  all  hours  of  the  day,  and  are 
used  for  the  vending  of  meats,  poultry  and  other  articles. 

The  above  facts  appear  by  the  affidavits  of  the  superintend- 
ent of  the  bureau,  in  the  department  of  works  having  oversight 
of  in cumb ranees,  and  others,  as,  also,  complaints  proceeding 
from  storekeepers  on  the  street,  ready  access  to  whose  places 
of  business  is  hindered,  and  from  persons  traveling  over  the 
sidewalk  and  carriageway  and  others  who  are  obstructed. 

It  is  made  the  duty  of  the  commissioner  of  works  to  remove 
these  obstructions,  and  this,  notwithstanding  the  fact  that  he 
has  not  been  requested  by  the  board  of  aldermen  to  take  such 
action. 

It  is  true,  as  appears  above,  that  it  is  made  a  duty  of  the 
board  of  aldermen  to  order  the  removal  of  obstructions  from 
the  sidewalks  and  streets ;  but  its  omission  to  do  so  should 
not  paralyze  the  action  of  the  commissioner.  He  has  a  duty 
independent  of  the  aldermen  in  this  regard. 

The  commissioners  of  the  sinking  fund  claim  that  the 
removal  of  these  stands  and  booths  from  the  streets  will 
deprive  them  of  revenues  which  they  are  entitled  to  receive 
and  apply  to  the  payment  of  the  city  debt. 

By  chapter  9,  article  1,  subdivision  8  of  the  ordinances  of 
1866,  the  proceeds  "for  market  fees  and  market  rents"  are 
pledged  to  the  sinking  fund. 

The  market  fees  and  rents,  properly  so-called,  are  not  inter- 
fered with  by  the  proposed  action  of  the  commissioner  of 
public  works. 
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It  cannot  be  said  to  be  an  impairment  of  these  revenues  if 
the  rents  which  are  sought  to  be  collected  for  the  use  of  stands 
and  booths  on  the  public  streets,  which  the  municipal  board 
has  no  legal  right  to  authorize,  are  cut  off. 

The  motion  for  the  continuance  of  the  injunction  should  be 
denied. 


N.  Y.  COMMON  PLEAS. 

A.  PERSON,  HABEIMAN  &  Co.  agt.  REECE  M.  OBEKTEUFFEK. 
Equitable  liens  —  what  necessary  to  the  existence  of. 

An  agreement  was  entered  into  in  1875  between  the  plaintiffs  and  the  firm 
of  A.  Soleliac  &  Sons  whereby  the  former  agreed  to  furnish  said  firm 
with  raw  materials  for  the  manufacture  of  silk  goods,  and  to  advance 
funds  for  the  purchase  thereof  ;  which  goods,  when  manufactured, 
were  to  be  delivered  to  and  sold  by  the  plaintiffs,  the  balance  of  the  pro- 
ceeds of  each  sale,  after  deductions  for  commissions,  insurance  and 
advances  made,  to  be  paid  to  said  firm.  During  the  years  1875  to  1877, 
the  plaintiffs  advanced  large  sums  of  money  to  them,  and  the  latter  in 
turn  manufactured  silk  and  consigned  the  same  to  plaintiffs  for  sale. 
On  the  8th  of  September,  1877,  Soleliac  &  Sons  failed,  and.  made  a 
general  assignment  to  the  defendant.  The  latter  took  possession  of  all 
the  stock  and  machinery  of  the  debtors  ;  among  these  were  nineteen 
pieces  of  silk  finished,  and  about  forty-five  pieces  unfinished.  The 
plaintiffs  claimed  to  have  an  equitable  lien  thereon  for  the  balance  due 
them  from  Soleliac  &  Sons,  which  amounted  to  $10, 000,.  and  thereupon 
brought  this  action  to  enforce  the  same  : 

Held,  that  the  plaintiffs  were  not  entitled  to  recover.  The  identical  prop- 
erty or  its  proceeds  must  be  traced  in  order  to  uphold  the  lien. 

Assuming  that  a  valid  trust  was  created  and  a  lien  thereby  acquired,  it 
confers  a  right  of  recovery  of  the  subject-matter  of  the  trust  or  its 
proceeds  only;  and  such  trust  cannot  be  impressed  upon  the  funds  in 
the  hands  of  the  defendant  who  is  general  assignee  for  the  benefit  of 
creditors. 

Special  Term,  June,  1880. 
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SOLELIAC  &  SONS  were  large  ribbon  and  silk  manufacturers 
at  Paterson,  Xew  Jersey.  During  the  years  1875  to  1877, 
the  plaintiffs  advanced  large  sums  of  money  to  them,  and  the 
latter  in  turn  manufactured  silk  and  consigned  the  same  to 
plaintiffs  for  sale.  On  the  8th  of  September,  1877,  Soleliac 
&  Sons  failed,  and  made  a  general  assignment  to  the  defend- 
ant, a  member  of  the  firm  of  Oberteuffer,  Abegg  &  Co. 
The  latter  took  possession  of  all  the  stock  and  machinery  of 
the  debtors.  Among  these  were  nineteen  pieces  of  silk  fin- 
ished, and  about  forty-five  pieces  unfinished.  The  plaintiffs 
claimed  to  have  an  equitable  lien  thereon  for  the  balance  due 
them  from  Soleliac  &  Sons,  which  amounted  to  $10,000,  and 
thereupon  brought  this  action  to  enforce  the  same. 

Issues  were  framed  and  tried  before  judge  YAN  BRUNT  and 
and  a  jury,  who  found  that  Soleliac  &  Sons  had  agreed  to  use 
the  money  received  from  the  plaintiffs  in  the  manufacture  and 
consignment  to  plaintiffs  of  finished  silk. 

On  the  trial  of  the  other  questions  before  judge  LARRE- 
MORE,  judgment  was  rendered  for  the  defendant,  and  the  fol- 
lowing opinion  given : 

Kobbe  &  Fowler  and  Stephen  Fullerton  for  plaintiffs. 
A.  JBlur/'iensteU,  for  defendant. 

LARREMORE,  J.  —  After  a  careful  examination  of  the  testi- 
mony and  the  elaborate  briefs  submitted  by  the  respective 
counsel,  my  conviction  still  remains  that  the  plaintiffs  are  not 
entitled  to  recover  in  this  action. 

They  seek  to  establish  an  equitable  lien  upon  property  and 
trust  funds  held  by  the  defendant  as  assigneQ  of  A.  Soleliac 
&  Sons,  under  a  general  assignment  for  the  benefit  of  creditors 
made  September  8,  1877. 

The  claim  thus  sought  to  be  enforced  rests  upon  an  agree- 
ment made  in  the  year  1875  between  the  plaintiffs  and  the 
firm  of  A.  Soleliac  &  Sons,  whereby  the  former  agreed  to  fur- 


NEW  YORK  PRACTICE  REPORTS.  841 

Person,  Harriman  &  Co.  agt.  Oberteuffer. 

nisli  said  firm  with  raw  materials  for  the  manufacture  of  Bilk 
goods,  and  to  advance  funds  for  the  purchase  thereof  ;  which 
goods,  when  manufactured,  were  to  be  delivered  to,  and  sold 
by,  the  plaintiffs,  the  balance  of  the  proceeds  of  each  sale, 
after  deduction  for  commission,  insurance  and  advances  made, 
to  be  paid  to  said  firm. 

Issues  were  framed  and  submitted  to  a  jury,  which  found 
that  between  May  3,  1875,  and  September  1877,  plaintiffs,  in 
pursuance  of  such  agreement,  furnished  to  said  firm  raw  mate- 
rials and  money  to  purchase  the  same  to  the  amount  of 
$150,000. 

That  after  July  24,  1877,  various  advances  were  thus  made, 
amounting,  in  the  aggregate,  to  $10,470,  and  that  said  firm 
agreed  to  hold  the  property  manufactured,  or  in  process  of 
manufacture,  and  the  moneys  advanced  for  the  benefit  of  the 
plaintiffs  and  as  a  security  and  pledge  for  the  performance  of 
said  agreement. 

Assuming  that  a  valid  trust  was  created  by  the  agreement 
between  the  parties  thereto,  it  remains  to  be  seen  whether, 
upon  the  testimony  of  this  case,  such  trust  can  be  impressed 
upon  the  funds  in  the  hands  of  a  general  assignee  for  the 
benefit  of  creditors. 

It  will  be  observed  that  there  was  a  running  agreement 
between  the  parties  thereto,  involving  several  demands,  sup- 
plies, sales  and  settlements  of  advances  and  materials.  This 
is  apparent  on  the  face  of  the  agreement,  and  from  the  poli- 
cies of  insurance  for  which  it  provides. 

The  doctrine  of  equitable  lien  has  been  so  fully  discussed 
that  a  mere  reference  to  leading  authorities  on  the  subject  will 
suffice  in  the  decision  of  this  case.  Assuming,  as  above  stated, 
that  a  valid  trust  was  created,  and  a  lien  thereby  acquired, 
what  is  its  scope  and  limit  ?  Obviously  it  confers  a  right  of 
the  recovery  of  the  subject-matter  of  the  trust  or  its  proceeds 
(Grinnel  agt.  Suydam,  3  Sand.,  135 ;  Gilsin  agt.  Stone,  43 
Barb.,  291 ;  Story's  Equity,  sec.  964). 

All  the  cases  point  to  one  conclusion — that  the  identical 
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property  or  its  proceeds  must  be  traced  in  order  to  uphold  the 
lien  (Story's  Equity,  sec.  1218;  Perry  on  Trusts,  sec.  82; 
Flaggerty  v.  Palmer,  6  Johns.  Ch.,  437 ;  Arnold  agt.  Morris, 
7  Daly,  498). 

In  this  particular  the  evidence  offered  on  the  part  of  the 
plaintiffs  fails  to  substantiate  their  claim  to  the  equitable  relief 
which  they  seek.  Nor  is  their  case  strengthened  by  the  recitals 
in  the  policy  of  insurance.  The  latter  appear  to  have  been 
(as  termed  in  agreement)  "  floating  polices,"  covering  any  goods 
that  were  delivered  to  Soleliac  &  Sons,  and  unless  a  loss 
occurred  which  their  provisions  covered,  created  no  specific 
lien  which  the  plaintiffs  could  enforce. 

Whatever  rights  the  plaintiffs  have  against  the  firm  of 
Soleliac  &  Sons  for  conversion  or  misappropriation  of  prop- 
erty, breach  of  contract  or  otherwise,  are  not  here  at  issue,  and 
cannot  be  determined  on  this  trial. 

The  defendants  are  entitled  to  judgment  in  their  favor  for 
a  dismissal  of  the  complaint,  with  costs. 


SUPREME  COUET. 

UNION  DIME  SAVINGS  INSTITUTION  agt.  FRANCIS  J.  CLAEK  and 

others. 

Mortgage  foreclosure  —  Motion  to  open  default  and  set  up  defense  of  usury  — 

Laches. 

A  second  mortgagee  may  defend  against  a  prior,  usurious  mortgage. 

The  defense  of  usury  is  legal  and  is  to  be  treated  as  any  other  defense. 

Where  a  second  mortgagee  suffered  a  default  in  the  foreclosure  of  a  first 
mortgage,  being  ignorant  of  the  fact  that  the  firot  mortgage  was 
usurious  : 

Held,  that  upon  this  fact  first  coming  to  the  knowledge  of  the  second 
mortgagee,  upon  a  trial  between  the  holder  of  the  first  mortgage  and 
the  owner  of  the  equity  of  redemption,  the  default  should  be  opened 
and  the  defense  of  usury  allowed  to  be  set  up  by  the  second  mortgagee. 
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Held,  further,  that  the  second  mortgagee  had  not  lost  this  right  by  laches. 

It  is  an  essential  element  of  laches  or  negligence  that  the  party  charged 
with  it  should  have  knowledge,  or  have  failed  or  omitted  to  obtain 
knowledge  where  it  was  obtainable,  after  notice,  or  circumstances 
which  should  have  induced  an  inquiry  and  an  effort  to  obtain  knowledge. 

Special  Term,  August,  1880. 

THIS  is  a  motion  in  a  foreclosure  suit  on  behalf  of  defend- 
ant Joseph  Moore,  the  holder  of  a  second  mortgage,  to  open  a 
default,  and  for  leave  to  answer  and  set  up  the  defense  of 
usury. 

G.  M.  Thompson,  for  the  motion. 
William  H.  Arnoux,  opposed. 

POTTER,  J.  —  This  is  a  motion  to  open  a  default  in  a  suit  to 
foreclose  by  a  prior  mortgagee,  and  suffered  by  a  second  mort- 
gagee. The  excuse  for  suffering  a  default,  was  ignorance  of 
the  fact  of  usury  in  the  first  mortgage,  and  that  this  fact  was 
first  learned  by  this  second  mortgagee  upon  a  trial  between 
the  holder  of  the  first  mortgage  and  the  owner  of  the  equity 
of  redemption.  The  court,  at  general  term,  in  this  case  held 
that  the  answer  interposed  by  the  owner  of  the  equity  of 
redemption  substantially  alleged  usury,  and  that  the  defendant 
owner  of  the  equity  should  be  allowed  to  press  it.  The  law 
is  well  settled,  in  this  state,  that  the  second  mortgagee  may 
defend  against  a  prior  usurious  mortgage  (Berden  agt.  Sedge- 
wick,  40  Barb.,  359  ;  and  see  note  upon  Peutren  agt.  Mitchell, 
22  Am.  Rep.,  287).  Has  the  defendant,  Moore,  lost  this  right 
by  laches  ?  The  defendants  showed,  and  there  is  no  contradic- 
tion of  them,  that  at  this  time  of  suffering  the  default,  and 
until  a  trial  was  had,  long  subsequent,  the  defendant,  Moore, 
did  not  know  of  the  usury.  It  is  generally  an  essential  ele- 
ment of  laches  or  negligence  that  the  party  charged  with  it 
should  have  had  knowledge,  or  have  failed  or  omitted  to 
obtain  knowledge  where  it  was  obtainable,  after  notice,  or  cir- 
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cumstances  which  should  have  induced  an  inquiry  and  an  effort 
to  obtain  knowledge.  No  notice  or  hint  to  the  defendant, 
Moore,  that  the  first  mortgage  was  usurious  is  alleged  or  pre- 
tended. He  must  have  presumed  that  the  first  mortgage  was 
what  it  purported  to  be  on  its  face,  and  that  the  parties  to  it 
had  not  been  guilty  of  violating  the  law  or  committing  a  mis- 
demeanor. The  court,  at  general  term,  has  but  re-announced 
the  rule  that  the  defense  of  usury  is  legal,  and  to  be  treated 
as  any  other  legal  defense.  Would  the  court  refuse  to  open 
a  default  under  these  circumstances  to  let  in  any  other  defense  ? 
If  not,  the  application  in  this  case  should  not  be  refused 
because  the  defense  is  usury.  Allowing  a  defendant  to  inter- 
pose a  defense  cannot  delay  the  action,  as  the  question  of 
usury  has  got  to  be  tried  as  to  these  other  defendants.  Besides, 
if  the  plaintiff's  mortgage  is  invalid  against  the  purchaser  of 
the  mortgaged  property,  and  that  is  established,  how  will  the 
plaintiff  suffer  any  harm  by  allowing  the  defendant,  Moore, 
to  maintain  the  same  issue  ?  If  the  plaintiff  cannot  foreclose 
and  sell  the  premises  under  his  mortgage  by  reason  of  usury, 
of  what  avail  can  it  be  to  him  that  he  should  hold  a  judgment 
preventing  Moore  from  redeeming  premises  which  the  plain- 
tiff does  not  have  a  lien  upon,  and  cannot  acquire  under  a 
decree  of  foreclosure  and  sale  against  the  owner  of  the  prem- 
ises ?  The  motion  should  be  granted. 


SUPKEME  COURT. 

Louis  E.  HOWARD  et  al.  agt.  JOSEPH  PARK,  Jr.,  et  aL 
Reference  —  To  assess  damages  upon  injunction  —  when  should  not  be  granted. 

A  reference  to  assess  damages  upon  injunction  should  not  be  granted, 
after  appeal  from  the  judgment  is  perfected,  until  final  decision  upon 
the  appeal. 

First  Department,  General  Term,  July,  1880. 
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Before  DAVIS,  P.  «/!,  BKADY  a/nd  BAEKETT,  JJ. 
APPEAL  from  order  of  reference  to  assess  damages. 
Fred.  K.  W.  Hinrichs,  for  appellants. 
Stephen  A.  Walker,  for  respondents. 

PER  CURIAM.  —  The  case  is  within  the  principle  of  Mus- 
grave  agt.  Sherwood  (76  N.  Y.,  194).  Prior  to  the  time 
when  the  reference  to  assess  damages  was  granted,  the  appeal 
from  the  judgment  had  been  duly  perfected,  consequently, 
under  the  decision  cited,  the  motion  for  such  reference  should 
have  been  dismissed.  The  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements  of  the  appeal,  and  the  motion 
for  a  reference  to  assess  damages  upon  the  injunction  dismissed 
without  costs,  and  without  prejudice  to  a  renewal  upon  the 
final  decision  of  the  case  upon  appeal. 


K  Y.  COMMON  PLEAS. 

WALTER  M.  BROWN  agt.  KATHEEINA  W.  ZEISS  and  J.  D.  KURTZ 
CROOK,  as  administrators  of  the  goods,  chattels  and  credits 
of  GEORGE  H.  ZEISS,  deceased,  and  others. 

Mechanic's  lien  —  When  it  attaches  —  Necessary  parties  to  foreclosure  —  Com- 
plaint —  Demurrer. 

Plaintiff  furnished  G.  H.  Z.  certain  lumber  which  he  purchased  for  the 
purpose  of  building  fences  and  other  structures  in  his  coal  yard  on 
Avenue  D,  in  the  city  of  New  York.  G.  H.  Z.  agreed  to  pay  cash  for 
the  lumber,  but  after  all  the  lumber  was  furnished  and  used  for  the  pur- 
pose intended,  but  before  it  was  all  paid  for,  G.  H.  Z.  died,  intestate,  and 
the  defendants,  K.  W.  Z.  and  J.  D.  K.  C.,  were  appointed  adminis- 
trators. Thereafter,  and  before  the  expiration  of  thirty  days  from  the 
time  of  the  furnishing  of  the  lumber,  the  plaintiff  filed  a  notice  of 
VOL.  LIX  44 
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claim  or  mechanic's  lien,  and  thereafter  commenced  an  action  to  fore- 
close the  same.  The  defendants  demurred  to  the  complaint  on  the 
ground  that  it  did  not  show  a  sufficient  cause  of  action,  G.  H.  Z.  having 
died  before  the  lien  was  filed  : 

Held,  that  tne  lien  had  attached  before  the  death  of  the  owner,  and  the 
estate  subject  to  the  lien,  and  estate  for  years,  passed  to  the  adminis- 
trators of  the  owner  as  part  of  the  assets  of  the  intestate.  The 
administrators  are  liable  for  the  deficiency,  if  any  there  should  be,  and 
the  other  defendants,  who  purchased  the  estate  subject  to  the  lien,  are 
necessary  parties  to  the  foreclosure. 

Special  Term,  February,  1880. 

THE  plaintiff  furnished  the  late  George  H.  Zeiss  certain 
lumber,  which  said  George  H.  Zeiss  purchased  for  the  pur- 
pose of  building  fences  and  other  structures  in  his  coal  yard 
on  Avenue  D,  in  the  city  of  New  York.  George  H.  Zeiss, 
agreed  to  pay  cash  for  the  lumber,  but  after  all  the  lumber 
was  furnished  and  used  for  the  purpose  intended,  but  before 
it  was  all  paid  for,  Mr.  Zeiss  died  intestate,  and  the  defend- 
ants, Katherina  "W.  Zeiss  and  J.  D.  Kurtz  Crook,  were  appointed 
administrators  by  the  surrogate  of  the  county  of  Kings. 
Thereafter,  and  before  the  expiration  of  thirty  days  from  the 
time  of  the  furnishing  of  the  lumber  before  mentioned,  the 
plaintiff  filed  a  notice  of  claim  or  mechanic's  lien  in  the 
clerk's  office  of  the  city  and  county  of  New  York,  and  there- 
after commenced  an  action  to  foreclose  the  same.  The 
defendants  demurred  to  the  complaint  on  the  ground  that  the 
complaint  did  not  show  a  sufficient  cause  of  action,  Mr.  Zeiss 
having  died  before  the  lien  was  filed. 

John  L.  Brower,  for  plaintiff. 

Bell,  Bartlett  &  Wilson  and  H.  W.  Hayden,  for  defendants. 

YAN  HOESEN,  J. —  In  the  case  of  Barnes  agt.  Swanson  (4 
Best  &  <&,  270)  Mr.  justice  COMPTON  said :  "  When  you  get 
to  these  acts  of  parliament  the  difficulty  is  immense ; "  and 
in  Stratton  agt.  Petitt  (16  C.  B.,  432),  Mr.  justice  MAULE 
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said,  in  referring  to  an  act  of  parliament :  "  Its  absurdities 
are  so  great  that  the  f  ramers  themselves  had  no  very  distinct 
notion  of  its  meaning."  The  same  observations  might  with 
propriety  be  made  respecting  the  mechanics'  lien  act  of  1875. 
There  have  been  a  number  of  acts  on  the  subject  of  mechanics' 
liens,  and  there  was  no  reason  for  leaving  the  courts  to  guess 
at  what  the  legislature  meant. 

In  the  statute  before  me  the  lien  act  of  1863  bound  the 
land  from  the  time  the  work  was  begun,  notwithstanding  any 
sale,  transfer  or  incumbrance  made  thereafter,  but  the  amend- 
ment of  1866  so  changed  the  law  that  the  mechanics  acquired 
a  lien  upon  that  interest  only  which  the  owner  had  in  the  land 
at  the  time  the  mechanics'  claim  was  filed  in  the  office  of  the 
county  clerk.  The  act  of  1875,  drawn  long  after  the  statutes 
of  1863  and  1866,  ought  to  have  left  no  room  for  doubt  as  to 
the  extent  of  the  lien ;  but  yet  we  find  section  3  and  section  7 
open  to  different  constructions,  by  one  of  which  the  land  is 
bound  from  the  beginning  of  the  work,  and  by  the  other  of 
which  the  land  will  not  be  bound  at  all  if  the  owner  con- 
veys it  before  the  mechanic  files  his  claim.  Section  4  regu 
lates  the  order  of  priority  of  liens.  It  provides  that  any  mort- 
gage, or  any  other  incumbrance,  not  recorded,  and  not  known 
to  the  mechanic,  shall  be  postponed  to  the  claim  of  the 
mechanic ;  but  an  incumbrance,  if  on  record  at  the  time  the 
mechanic's  claim  is  filed,  shall  be  a  lien  on  the  land  superior 
to  the  mechanic's  lien.  The  priority  of  liens,  therefore,  is 
determine  I  by  the  dates  at  which  they  become  matters  of  pub- 
lic record.  Section  3  provides  that  if,  at  the  time  the  work 
is  begun,  or  the  furnishing  of  materials  is  begun,  the  person 
who  causes  the  structure  to  be  erected  owns  the  fee,  the  land 
shall  be  subject  to  the  lien ;  but  that  if  such  person  owns  an 
estate  less  than  the  absolute  fee  simple,  then  his  estate,  what- 
soever that  may  be,  shall  be  subject  to  the  lien.  "  Subject  to 
the  lien  "  means  bound  by  the  lien.  The  land  would  not  be 
bound  by  or  subject  to  the  lien,  if  the  owner  could  sell  it  free 
from  the  lien. 
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Under  the  act  of  1875  a  lien  does  not  owe  its  existence  to 
the  filing  of  the  claim.  That  act  does  not  provide,  as  did 
the  earlier  statutes,  that  on  filing  his  claim  or  giving  notice  the 
mechanic  should  have  a  lien,  but  it  declares  that  the  land,  or 
the  estate  in  the  land  of  the  person  who  causes  the  work  to 
be  done  or  the  materials  to  be  furnished,  shall  be  subject  to  a 
lien  in  favor  of  the  persons  doing  such  work  and  furnishing 
such  materials. 

If  the  mechanic  or  the  material  man  fails  to  perform  his 
contract,  so  that  the  land  owner  owes  him  nothing,  of  course 
there  is  no  lien ;  but  when  the  contract  is  performed  the  right 
to  the  lien  is  complete,  though  that  right  may  be  lost  if  it  be 
not  asserted  by  the  filing  of  a  claim  within  the  period  pre- 
scribed by  statute,  and  though  the  land  owner  cannot  be 
compelled  to  pay  more  than  the  amount  which  at  the  time  of 
the  filing  of  the  claim  he  owes  the  original  contractors. 

It  is  true  that  no  very  good  reason  can  be  perceived  for 
permitting  the  land  owner  to  mortgage  whilst  withholding 
from  him  the  right  to  sell,  and  that  the  mechanic  may  lose 
his  entire  claim  if  a  mortgage  or  a  judgment  becomes  a  matter 
of  record  before  his  claim  is  filed ;  but  these  are  matters  which 
address  themselves  to  the  legislature  and  not  to  the  courts. 
Construing  section  3  in  connection  with  section  1,  I  think  the 
meaning  of  the  legislature  was  to  bind  the  land  so  that  after 
the  work  begins,  or  the  delivery  of  materials  begins,  the  land 
owner  cannot  convey  the  land  free  from  the  inchoate  lien. 
Section  7  is  not  at  first  blush  in  all  respects  consistent  with 
the  construction.  It  provides  that,  except  as  provided  in  the 
fourth  section,  the  lien  shall  attach,  to  the  extent  of  the  lia- 
bility of  the  owner  to  the  contractor,  to  all  the  right,  title  and 
interest  which  the  owner  has  in  the  property  at  the  time  the 
lienor  files  his  claim.  Section  4,  it  will  be  remembered,  pro- 
vides that  any  lien,  mortgage  or  incumbrance  recorded  before 
the  claim  is  filed  shall  have  priority  to  the  mechanic's  lien, 
whilst  the  language  of  section  7  is  ambiguous.  I  am  inclined 
to  the  opinion  that  the  meaning  is,  as  I  have  before  said,  that 
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if  an  incumbrance  of  any  kind  is  placed  upon  record  after  the 
work  has  begun  and  before  the  claim  is  filed,  the  lien  shall 
attach  on  such  interest  only  as  the  owner  has  in  the  land  at 
the  time  of  the  filing  of  the  claim.  To  all  the  right,  title  and 
interest  which  the  owner  then  has  "must,  it  seems  to  me, 
mean  that  if  the  interest  of  the  owner  in  the  land  is  dimin- 
ished by  the  recording  of  incumbrances  after  the  work  is 
begun,  the  lien  of  the  mechanic  shall  be  subordinate  to  those 
incumbrances  and  shall  bind  only  that  interest  which,  after 
the  recording  of  the  incumbrances,  remains  in  the  owner." 
The  interest  which  the  owner  then  has  must  be  the  same 
interest  which  he  had  when  the  work  was  begun,  unless  an 
incumbrance  has  meantime  been  recorded.  If  the  land  be 
"subject  to  the  lien"  the  interest  of  the  owner  can  only 
be  changed  to  the  extent  permitted  by  the  statute ;  and,  as 
has  been  already  said,  that  change  may  be  effected  by  the 
recording  of  an  incumbrance,  but  cannot  be  by  the  recording 
or  the  making  of  a  sale  or  transfer. 

If  this  be  unreasonable  or  absurd,  the  fault  is  with  the  leg- 
islature, not  with  the  courts. 

If  the  foregoing  views  are  correct  the  demurrer  must  be 
overruled.  The  lien  had  attached  before  the  death  of  the 
owner,  and  the  estate  subject  to  the  lien,  and  estate  for  years, 
passed  to  the  administrators  of  the  owner  as  part  of  the  assets 
of  the  intestate.  The  administrators  are  liable  for  the  defi- 
ciency, if  any  there  should  be,  and  the  other  defendants  who 
purchased  the  estate  subject  to  the  lien  are  necessary  parties 
to  the  foreclosure.  The  demurrers  must  be  overruled  with 
leave  to  the  defendants  to  answer  on  payment  of  costs. 
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SUPREME  COUKT. 

WILLIAM  G.  WILSON,  appellant,  agt.  WILLIAM  H.   GRANT, 

respondent. 

Stay  of  proceedings  upon  judgment  of  foreclosure,  pending  appeal  to  general 
term,  discretionary  —  Plaintiff  not  entitled  as  matter  of  right  to  a  deficiency 
undertaking 

A  stay  of  proceedings  upon  judgment  of  foreclosure,  pending  appeal  to 
the  general  term,  is  discretionary  and  plaintiff  is  not  entitled  as  matter 
of  right  to  a  deficiency  undertaking.  Where  the  foreclosure  is  upon 
leasehold  premises,  and  "there  is  a  receivership  for  application  of  the 
rents,  the  discretion  granting  a  stay  was  fairly  exercised. 

first  Department,  General  Term,  July,  1880. 

APPEAL  from  order  staying  proceedings  upon  a  judgment 
of  foreclosure  and  sale.  The  mortgage  was  upon  leasehold 
premises. 

William  G.  Wilson,  plaintiff  in  person. 
Mitchell  &  Mitchell,  for  respondent. 

BAKKETT,  J.  —  The  order  appealed  from  was  as  favorable 
to  the  plaintiff  as  could  reasonably  have  been  expected.  All 
that  he  could  gain  by  a  sale  would  be  the  value  of  the  lease 
under  present  circumstances ;  that  was  substantially  secured 
to  him  by  the  order  appropriating  the  entire  rents.  The  stay 
was  discretionary  under  section  1351  of  the  Code  of  Civil 
Procedure,  and  we  think  the  discretion  was  fairly  exer- 
cised. The  plaintiff  was  not  entitled,  as  matter  of  right,  to 
the  undertaking  for  deficiency  required  by  section  1351 ; 
that  only  applies  to  an  appeal  to  the  court  of  appeals.  On  an 
appeal  to  the  general  term  the  court  may  grant  a  stay  upon 
such  terms,  as  to  security  or  otherwise,  as  justice  requires.  It 
is  only  when  security  is  exacted  as  a  condition  of  such  stay 
that  the  provisions  of  section  1351  are  applicable.  Here  the 
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receivership,  though  not  in  form,  was,  in  substance,  imposed 
as  a  condition  of  granting  the  stay.  "We  think  the  plaintiff 
could  not  justly  complain  of  that  part  of  the  order  appealed 
from,  it  being  to  his  benefit  and  giving  him  all  the  security 
lie  was  entitled  to,  namely,  the  impounding  and  application 
of  the  rents.  The  order  should,  therefore,  be  affirmed,  with 
costs. 
DAVIS,  P.  J.,  and  BRADY,  J.,  concur. 


SUPREME  COURT. 
FAIRCHILD  agt.  FAIRCHILD. 

Misdesvriptim  of  real  property  —  Purchaser  relieved  —  Judicial  sale. 

A  purchaser  at  a  judicial  sale  will  be  relieved  from  the  completion  of  his 
purchase  and  his  deposits  will  be  restored,  where  it  appears  that  the 
contract  was  one  which  he  never  intended  to  make,  and  which  he  entered 
into  without  any  fault  or  negligence  on  his  part. 

Where  it  appears  that  the  contract  to  purchase  was  made  in  the  full  belief 
upon  the  part  of  the  purchaser,  and  that  such  belief  was  just  and  reason- 
able; that  the  lots  fronted  and  cornered  upon  Ninth  avenue  and  Two 
Hundred  and  Fifteenth  street,  when  in  fact  the  lots  did  not  so  front  and 
corner,  but  the  front  or  east  line  of  said  lots  is  225  feet  from  Ninth 
avenue,  as  laid  down  upon  the  official  map,  and  that  the  value  of  said 
lots  is  one-third  less  in  consequence  of  their  location  with  reference  to 
Ninth  avenue : 

Held,  that  the  purchaser  should  be  relieved  from  the  performance  of  his 
contract. 

At  Chambers,  August,  1880. 

MOTION  by  Bernard  Tillman,  a  purchaser  at  a  partition  sale, 
to  be  relieved  from  the  completion  of  his  purchase  and  to  have 
his  deposits  restored. 

Meyer  S.  Isaacs,  for  purchaser. 
Edward  C.  James,  for  plaintiff. 
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POTTER,  J.  —  Two  or  three  grounds  for  the  relief  asked  for 
are  presented  by  the  affidavits  of  the  purchaser  and  his  attor- 
ney. The  first  and  principal  ground  is,  that  on  the  occasion 
of  the  sale,  which  was  at  public  auction,  the  auctioneer  repre- 
sented, and  a  map  was  used  showing,  that  all  the  lots  purchased 
fronted  on  Ninth  avenue,  in  the  city  of  New  York,  and  that 
one  of  them  —  to  wit,  lot  No.  37  —  was  a  corner  lot,  formed 
by  the  intersection  of  Two  Hundred  and  Fifteenth  street  and 
Ninth  avenue.  The  notice  of  sale  mentioned  these  lots  as 
four  lots  on  the  south-west  corner  of  Ninth  avenue  and  Two 
Hundred  and  Fifteenth  street ;  and  the  lots  are  described  in 
the  judgment  as  lying  upon  the  Ninth  avenue ;  that  he  bid 
for  said  lots  upon  the  belief  that  said  lots  so  fronted  and  cor- 
nered ;  but  that  the  fact  is  that  these  lots  did  not  so  front  and 
corner,  but  the  front  or  east  line  of  said  lots  is  225  feet  from 
Ninth  avenue,  as  laid  down  upon  the  official  map ;  and  that 
the  value  of  the  lots  is  one-third  less  in  consequence  of  their 
location  with  reference  to  Ninth  avenue.  It  does  not  appear 
from  the  moving  affidavits  when  the  purchaser  learned  the 
lots  did  not  front  on  Ninth  avenue,  nor  that  the  said  official 
map  locating  Ninth  avenue  had  been  made  or  changed  since 
the  purchase.  There  are  no  affidavits  presented  by  the  defend- 
ant. Doubtless  one  would  have  been  presented  showing  the 
location  by  the  city  of  Ninth  avenue  to  have  been  made  since 
the  purchase,  if  such  had  been  the  fact.  I  think,  therefore,  it 
should  be  assumed  upon  this  motion  that  Ninth  avenue  was 
located  221  feet  from  the  site  of  these  lots  at  the  time  of  the 
sale.  I  am  constrained  to  the  conclusion  that  the  contract  to 
purchase  was  made  in  the  full  belief  upon  the  part  of  the 
purchaser,  and  that  such  belief  was  just  and  reasonable,  that 
the  lots  fronted  and  cornered  upon  Ninth  avenue  and  Two 
Hundred  and  Fifteenth  street.  The  conclusion  is  as  plain  as 
it  is  just  that  the  purchaser  should  be  relieved  from  the  per- 
formance of  a  contract  which  he  never  intended  to  make,  and 
which  he  entered  into  without  any  fault  or  negligence  on  his 
part. 
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SUPKEME  COURT. 

JOHN  H.  HARDT  et  al.,  appellants,  agt.  HERMAN  SCHULTING, 

respondent. 

Practice  —  Justification  of  sureties  on  appeal — Effect  of  adjournment  out  of 

court. 

Where  justification  of  sureties  on  appeal  to  the  court  of  appeals  has  been 
inadvertently  adjourned  "out  of  court,"  the  appellant  has  no  such 
"  fixed  right "  to  sue  on  the  undertaking  to  the  general  term  as  prevents 
the  court  from  directing  the  new  bond  to  be  filed  nunc  pro  tune. 

First  Department,  General  Term,  July,  1880. 

APPEAL  from  an  order  granting  leave  to  file  a  bond  on 
appeal  to  the  court  of  appeals  from  the  judgment  of  this  court, 
nunc  pro  tune. 

William  Watson,  for  appellants. 
C.  B.  Smith,  for  respondents. 

DAVIS,  P.  J. —  The  point  whether  the  order  appealed  from 
recites  the  papers  used  on  the  motion  seems  to  have  been  dis- 
posed of  on  the  motion  for  resettlement  of  such  order.  The 
court  below  held  substantially  that  the  papers  asked  to  be 
inserted  were  not  used  on  this  motion.  It  would  be  indecorous 
for  us  to  hold  the  contrary  on  conflicting  evidence ;  for  the 
question  is  one  which  in  such  controversies  is  always  sub- 
mitted to  the  decision  of  the  court  below.  We  think  the 
court  had  power  to  allow  the  bond  to  be  filed  nunc  pro  tune 
under  the  circumstances,  notwithstanding  a  new  bond  could 
have  been  filed  under  the  provisions  of  the  present  Code. 
The  sureties  in  the  first  bond  had  failed  to  appear  and  justify. 
On  objection  of  appellant's  counsel,  the  justice  held  that  the 
justification  had  been  inadvertently  adjourned  "  out  of  court " 
VOL.  LIX  45 
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by  him.  It  was  in  his  discretion  whether  he  would  relieve 
the  respondent  by  allowing  a  new  bond  to  be  filed  nunc  pro 
tune.  If  the  adjournment  did  not  put  the  proceedings  to 
justify  "out  of  court,"  the  failure  of  one  surety  to  justify 
would  have  entitled  the  respondent  to  have  substituted  a  surety 
who  could  justify.  That  was  the  practical  effect  of  what  was 
done.  The  appellant  had  no  such  "  fixed  right "  to  sue  on  the 
undertaking  on  appeal  to  this  court  as  prevented  the  court 
from  exercising  its  discretionary  power  to  direct  the  new  bond 
to  be  filed  nunc  pro  tune.  It  might  properly  do  it  for  the 
express  purpose  of  arresting  an  unnecessary  litigation.  There 
was  no  abuse  of  discretion,  and  we  think  the  order  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 
BEADY  and  BARRETT,  JJ.,  concur. 


SUPREME  COURT. 

JOHNSON  BROS.  &  Co.   and  others  agt.   BERNARD  REILLY, 

sheriff,  &c. 

Practice  —  Sheriff —  Executions —  Action  against  sheriff  for  false  return  — 
Answer  —  Mere  issuing  of  prior  executions  no  defense. 

In  an  action  against  a  sheriff  to  recover  for  alleged  false  returns  of  several 

executions,  the  mere  issuing  of  a  prior  execution  is  no  defense  in  itself; 

nor  can  the  sheriff  stultify  his  own  return  so  as  to  justify  under  another 

execution  which  he  has  also  returned  unsatisfied. 
It  matters  not  how  many  executions  the  sheriff  may  have  had,  unless  there 

is  some  averment  showing  that  they  affected  the  plaintiffs'  execution. 

Special  Term,  July,  1880. 

JOHNSON  BROS.  &  Co.,  Bates,  Reed  &  Cooley,  Lee,  Tweedy 
&  Co.,  and  several  other  judgment  creditors  of  the  late  firm 
of  Rogers  &  Orr  Bros.,  brought  actions  last  spring  against 
ex-sheriff  Reilly  to  recover,  in  the  aggregate,  about  $25,000 
for  alleged  false  returns  of  the  several  executions  issued  by 
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them  and  levied  upon  the  store  of  the  judgment  debtors,  Nos. 
183,  185  and  187  Eighth  avenue. 

Executions  in  favor  of  H.  B.  Claflin  &  Co.,  aggregating 
$55,000,  were  previously  levied  on  the  same  property.  The 
sheriff  returned  the  first  execution  of  $31,000  satisfied  to  the 
extent  of  $28,000,  and  unsatisfied  for  the  balance.  In  actions 
Nos.  2  and  3  nulla  bona  was  returned  as  well  as  on  all  subse- 
quent executions. 

The  plaintiffs  in  the  sheriff's  suits  now  claim  that  the  goods 
levied  upon  were  worth  $85,000,  and  were  never  disposed  of 
in  a  legal  manner  by  the  sheriff,  a  large  portion  having  been 
sold  at  retail  without  the  knowledge  or  consent  of  junior 
execution  creditors,  and  the  balance  at  private  auction  sale, 
without  notice,  &c.,  and  that  as  to  subsequent  execution 
creditors  there  never  was  a  sale,  and  the  property,  or  its 
value,  was  applicable  to  their  several  executions. 

The  sheriff,  in  the  original  answer,  simply  interposed  the 
usual  answer,  in  substance,  putting  in  issue  the  allegation  of 
property  of  the  defendants  applicable  to  the  plaintiff's  execu- 
tions. In  an  amended  answer  they  set  up,  in  paragraphs 
5,  &c.,  the  issuing  of  the  prior  executions  Nos.  2  and  3  in  the 
Claflin  judgments,  copies  of  which  were  attached  as  schedules. 
The  defendant  then  moved  to  strike  out  this  portion  of  the 
amended  answer  as  irrelevant  and  immaterial  on  the  ground 
that  the  mere  issuing  of  a  prior  execution  was  no  defense  in 
itself,  and  that  the  sheriff  cannot  stultify  his  own  return  so  as 
to  justify  under  another  execution  which  he  has  also  returned 
unsatisfied,  citing  Paton  agt.  Westervelt  (2  Duer,  362,  389), 
and  Towne  agt.  Crowder  (2  Car.  &  P.,  356). 

S.  F.  Kneeland,  for  plaintiffs. 

Vanderpoel,  Green  &  Cuming,  for  defendants. 

WESTBROOK,  J.  —  The  fifth  and  sixth  claims,  with  the 
schedule  attached,  should  be  stricken  out  because  they  con- 
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tain,  as  they  stand,  neither  in  themselves  or  in  any  facts 
averred  in  the  first  defense,  any  defense.  It  is  nowhere  aver- 
red in  that  part  of  the  answer  that  the  executions  in  favor 
of  Claflin  &  Co.  were  ever  levied  upon  the  property  of  the 
defendants  during  their  life  (Smith  agt.  Smith,  60  N.  T., 
161),  or  that  they  could  have  been,  or  that  the  property  was 
exhausted  by  a  sale  thereof  under  such  executions,  or  that  the 
property  was  not  ample  to  satisfy  their  execution  as  well  as 
that  of  plaintiffs.  It  matters  not  how  many  other  executions 
the  defendants  may  have  had,  unless  there  is  some  averment 
showing  that  they  affected  the  plaintiff's  execution. 
Motion  granted,  with  ten  dollars  costs. 


SUPKEME  COUET. 

SILAS  C.  CROFT  and  others  agt.  OKLO  W.  RICHARDSON  and 

others. 

Bights  of  rival  patentees  in  publishing  their  claims  —  Jurisdiction  of  state 
courts  to  restrain  the  publication  by  one  patentee  of  malicious  libels  concern- 
ing another's  business,  wJio  is  selling  a  similar  article  of  manufacture. 

It  is  legal  and  proper  for  parties  claiming  rights  under  letters  patent  to  pub- 
lish the  rights  claimed  by  them,  and  to  give  notice  and  warning  of 
prosecutions  of  all  parties  who  violate  the  rights  secured  by  such  patent, 
if  done  in  good  faith,  and  the  courts  will  not  restrain  publication  and 
circulation  of  that  character. 

But  where,  as  in  this  case,  the  publication  substantially  charges  that  plain- 
tiffs are  prosecuting  a  business  which  is  an  unlawful  interference  with 
the  defendants'  rights,  and  are  irresponsible  and  hoping  to  make  some- 
thing out  of  it  before  legal  proceedings  are  taken,  and  that  their  efforts 
in  that  direction  are  nefarious : 

Held,  that  this  language  is  quite  too  excessive  to  convey  simply  informa- 
tion that  plaintiffs  and  their  patrons  have  no  right  to  make  and  sell  the 
article  of  which  they  claim  to  be  the  patentees,  and  are  liable  to  defend- 
ants for  so  claiming,  and  the  state  courts  have  the  right  and  jurisdiction 
to  restrain  such  publication. 

Special  Term,  July,  1880. 
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THIS  suit  is  brought  to  recover  damages  on  account  of 
alleged  false  and  malicious  statements,  threats  and  warnings 
of  defendants  to  customers  of  plaintiffs  and  parties  dealing 
or  about  to  deal  with  them,  and  for  an  injunction  to  restrain 
defendants  from  further  interference  with  the  business  of 
plaintiffs.  The  defendants  say  that  one  of  them  patented  an 
invention,  for  the  use  of  which  the  other  defendants  pay  a  roy- 
alty ;  that  one  of  the  plaintiffs,  who  had  been  in  the  employ 
of  one  of  the  licensees,  after  having  been  discharged,  com- 
bined with  the  other  plaintiffs,  and  commenced  to  manufac- 
ture and  sell  the  invention  in  competition  with  the  business  of 
defendants,  in  disregard  and  violation  of  the  patent,  and  the 
publication  complained  of  was  to  protect  the  rights  and  busi- 
ness of  the  licensees  from  this  alleged  unlawful  and  unjust 
encroachment ;  and  the  giving  the  information  they  did,  under 
the  circumstances,  was  not  only  their  right  but  their  duty. 
The  case  came  before  supreme  court,  chambers,  upon  a  motion 
to  restrain  the  defendants  from  publishing  and  distributing 
two  circulars.  The  plaintiffs  have  a  patent  for  an  "  exhibitor  " 
granted  in  1879,  and  defendants'  patent  for  the  same  article 
is  dated  in  1875.  The  circulars  represent  that  plaintiffs  and 
other  irresponsible  parties  are  sending  out  circulars  "  trusting 
to  make  a  considerable  profit  before  legal  proceedings  pat  a 
stop  to  their  nefarious  efforts." 

POTTER,  J. — "  Will  the  law  permit  the  continuation  of  such 
publication?  It  is  legal  and  proper  for  parties,  claiming 
rights  under  letters  patent,  to  publish  the  rights  claimed  by 
them,  and  to  give  notice  and  warning  of  prosecution  of  all 
parties  who  violate  the  rights  secured  by  such  patent,  if 
done  in  good  faith,  and  the  courts  will  not  restrain  publica- 
tion and  circulation  of  that  character  (Hovey  agt.  Rubber  Co., 
57  N.  Y.,  119).  In  this  case  the  plaintiffs  claim  the  right  to 
dispose  of  a  carpet  exhibitor  under  the  patent  granted  to 
Peterson,  but  do  not  deny  the  existence  or  validity  of  the  pat- 
ent granted  to  defendant  Richardson,  or  the  defendants'  rights 
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thereunder  to  make  and  dispose  of  the  same.  The  defend- 
ants, however,  do  deny  the  validity  of  plaintiffs'  patent,  and 
the  rights  under  the  same  claimed  and  exercised  by  plaintiffs. 
This  court  has  no  jurisdiction  to  try  and  determine  disputed 
rights  and  claims  under  patents  granted  by  the  United  States 
government.  But  that  is  not  the  real  question  involved  in 
this  controversy  between  these  parties.  The  plaintiffs,  while 
not  denying  defendants'  rights  under  the  Richardson  patent, 
claim  that  they  have  rights  under  the  Peterson  patent,  and 
that  they  are  lawfully  engaged  in  the  business  of  making,  sell- 
ing and  leasing  exhibitors  under  their  patent,  and  that  the 
defendants  are  publishing  false  and  malicious  libels  concern- 
ing the  plaintiffs'  business,  and  their  business  character  and 
transactions.  This  the  state  courts  have  the  right  and  juris- 
diction to  restrain  (Snow  agt.  Mil-son,  38  Barb.,  210  /  Thor- 
ley  agt.  Massam,  a  case  in  the  English  chancery  division, 
and  published  in  the  Albany  Law  Journal,  vol.  21 ,  page  171). 
The  circulars  issued  and  distributed  among  the  parties  deal- 
ing with  the  plaintiffs  go  beyond  making  the  claim  that  plain- 
tiffs are  infringing  upon  the  righte  of  the  defendants  and  giv- 
ing notice  of  such  infringement  and  its  legal  consequences. 
They  substantially  charge  the  plaintiffs  are  prosecuting  a  busi- 
ness which  is  an  unlawful  interference  with  the  defendants' 
rights  and  are  irresponsible  and  hoping  to  make  something 
out  of  it  before  legal  proceedings  are  taken,  and  that  their 
efforts  in  that  direction  are  nefarious.  This  language  is  quite 
too  excessive  and  ill  chosen  to  convey  simply  information 
that  plaintiffs  and  their  patrons  have  no  right  to  make  and 
sell  exhibitors,  and  are  liable  to  defendants  for  so  claiming. 
At  all  events,  I  think  it  quite  safe  to  hold  that  such  language 
is  satisfactory  evidence  of  malice  until  the  defendants  com- 
mence an  action  in  good  faith,  against  the  plaintiffs  or  other 
parties,  to  vindicate  the  rights  which  the  defendants  claim. " 
Motion  granted. 
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SUPKEME  COURT. 

In  the  matter  of  the  application  of  WILLIAM  H.  MUNDY  for 
a  warrant  against  RICHARD  J.  MORRISON,  PHILIP  MERKLE 
and  GEORGE  W.  MORTON. 

The  authority  of  commissioners  of  excise  of  the  city  of  New  York  to  grant  ale 
and  beer  licenses. 

The  laws  of  this  state  permit  the  granting,  in  the  city  of  New  York,  of 
an  ale  and  beer  license  authorizing  its  sale,  to  be  drank  on  the  prem- 
ises, when  the  party  selling  is  not  licensed  as  a  hotel  keeper.  Such 
licenses  are  in  the  discretion  of  the  board  of  excise. 

New  York  Chambers,  June,  1880. 
William  H.  Mundy,  for  application. 
Memo  Diefendorf,  opposed. 

WESTBROOK,  J.  —  Application  was  made  to  me  as  a  judge, 
whilst  holding  court  in  New  York  city,  to  issue  a  warrant 
against  the  above-named  parties,  who  are  excise  commission- 
ers of  the  said  city  of  New  York,  upon  a  complaint  charging 
them  with  having  illegally  and  contrary  to  law  granted  to 
John  Knell,  of  95  Maiden  lane,  in  said  city,  "  a  license  to  sell 
ale  and  beer  in  quantities  less  than  five  gallons  at  a  time,  to 
be  drank  on  the  premises  where  sold,  the  said  John  Knell  not 
being  an  inn,  tavern  or  hotel  keeper." 

The  point  upon  which  the  charge  depends  is :  Do  the  laws 
of  this  state  permit  the  granting  in  the  city  of  New  York  of 
an  ale  and  beer  license  authorizing  its  sale,  to  be  drank  on  the 
premises,  when  the  party  selling  is  not  licensed  as  a  hotel 
keeper?  In  other  words,  can  the  excise  board  of  the  city 
authorize  ale  or  beer  to  be  sold  and  drank  on  the  premises  of 
the  seller  without  granting  to  him  a  hotel  license  ? 
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The  complaint  involves  a  pure  question  of  law  depending 
on  the  construction  of  statutes,  which  must  be  decided  upon 
the  laws  as  they  are  without  any  regard  to  my  own  notion  of 
what  they  ought  to  be. 

By  the  act  of  1857,  as  originally  passed,  entitled  "An  act 
to  suppress  intemperance  and  to  regulate  the  sale  of  intoxi- 
cating liquors,"  and  the  sixth  section  thereof,  no  such  license 
could  be  granted. 

By  chapter  856  of  the  Laws  of  1869,  however,  which  both 
its  title  and  provisions  show  was  amendatory  of  the  act  of  1857, 
and  by  its  fourth  section  it  is  provided :  "All  the  provisions 
of  this  act  as  amended  shall  be  held  to  apply  to  the  sale  of  ale 
or  beer,  except  so  much  thereof  as  forbids  the  granting  of 
license  to  any  person,  except  to  such  persons  as  propose  to 
keep  an  inn,  tavern  or  hotel ;  and  the  commissioners  of  excise 
may,  in  their  discretion,  grant  license  for  the  sale  of  ale  or 
beer,  for  a  sum  not  less  than  ten  dollars,  to  other  than  those 
who  propose  to  keep  an  inn,  tavern  or  hotel ;  and  the  provi- 
sions of  this  act  shall  extend  to  all  portions  of  the  state  except 
the  Metropolitan  police  district." 

The  reason  of  the  exception  of  the  Metropolitan  police  dis- 
trict from  the  provisions  of  the  act  of  1869  was  this :  By 
chapter  578  of  the  Laws  of  1866,  a  separate  act  existed  there- 
for, excepting  the  county  of  Westchester,  which  authorized  a 
license  within  such  district  "  to  any  person  or  persons  of  good 
moral  character,  and  who  shall  be  approved  by  them,  permit- 
ting him  and  them,  for  one  year  from  the  time  the  same  shall 
be  granted,  to  sell  and  dispose  of  at  any  one  named  place 
within  said  Metropolitan  police  district,  exclusive  of  the 
county  of  Westchester,  strong  and  spirituous  liquors,  wines, 
ale  and  beer,  in  quantities  less  than  five  gallons  at  a  time, 
upon  receiving  a  license  fee  to  be  fixed  in  their  discretion, 
and  which  shall  not  be  less  than  thirty  nor  more  than  two 
hundred  and  fifty  dollars."  That  act  allowed  licenses  to  "  sell 
strong  and  spirituous  liquors,  wines,  ales  and  beer  in  quanti- 
ties less  than  five  gallons  at  a  time,"  to  be  granted  without 
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the  issuing  of  one  to  keep  a  hotel,  to  any  person  within  the 
district  to  which  such  act  referred  {People  agt.  Smith,  69  N. 
Y.,  175  ;  seepage  1T9). 

To  return,  however,  from  this  digression  to  the  act  of  1857, 
and  the  amendments  of  1869.  By  a  well-known  rule  of  law, 
the  amendments  made  by  the  latter  to  the  former  became  and 
were,  from  the  date  of  the  enactment,  parts  of  the  original 
act,  so  that  when  the  act  of  1857  is  thereafter  referred  to, 
unless  there  be  some  words  used  indicating  the  contrary,  the 
act  as  amended  is  intended,  as  much  so  as  when  a  reference  is 
made  to  a  physical  object,  which  at  the  time  of  such  refer- 
ence is  in  a  changed  or  altered  form,  the  object  as  so  changed 
or  altered  is  thereby  designated  (Dexter  &  Limerick  Plank 
Road  Company  agt.  Allen,  16  Barbour,  15  ;  see  pages  16-17). 
This  doctrine  is  well  illustrated  in  the  quaint  language  of  an 
old  case  (Bayly  agt.  Murin,  1  Ventris1  Reports,  2-46),  cited 
with  approbation  in  Potter's  Dwarris  on  Statutes  (page  190): 
"  Because  the  14th  Eliz.  is  a  kind  of  appendix  to  the  13th  of 
Eliz.,  and  does  not  repeal  it,  but  sub  modo  a  little  enlarging  it 
as  to  houses  in  market  towns  ;  wherefore  the  18th  of  Eliz., 
reciting  the  13th  does  by  consequence  recite  the  14th  also." 

By  section  6  of  chapter  175  of  the  Laws  of  1870,  the  sepa- 
rate act  (chapter  578,  Laws  of  1866)  in  regard  to  the  Metro- 
politan police  district  was  repealed  "  and  the  provisions  of  the 
act  passed  April  sixteenth,  eighteen  hundred  and  fifty-seven  " 
(i.  e.,  the  act  entitled  "  an  act  to  suppress  intemperance  and  to 
regulate  the  sale  of  intoxicating  liquors,"  as  it  read  in  1870  by 
force  of  the  amendment  made  in  1869),  "  except  where  the 
same  are  inconsistent  or  in  conflict  with  the  provisions  of  this 
act,  shall  be  taken  and  construed  as  a  part  of  this  act,  and  be 
and  remain  in  full  force  and  effect  throughout  the  whole  of 
this  state." 

That  act  now  prevents  not  only  in  the  city  of  New  York, 

but  anywhere  in  the  state,  the  granting  of  any  license,  except 

as  part  of  one  authorizing  the   keeping  of  an    inn,  tavern, 

or  hotel,  to  "  sell  strong  or  spirituous  liquors  or  wines  to  be 

VOL.   LIX         46 
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drank  upon  the  premises,"  because  the  provisions  of  the  act 
of  1857  are  still  operative  "  except  where  the  same  are  incon- 
sistent or  in  conflict  with  the  provisions  "  thereof*;  and  the 
act  of  1857  having  expressly  forbidden  the  granting  of  any 
such  licenses  except  to  hotel  keepers,  the  court  of  appeals  in 
The  People  agt.  Smith  (69  N.  I7".,  175)  decided  that  that  pro- 
vision of  the  act  of  1857  was  not  inconsistent  with  the  act  of 
1870,  and  was  therefore  by  the  language  of  the  act  of  1870, 
to  "  be  taken  and  construed  as  a  part  thereof." 

There  is  no  direct  provision  in  the  act  of  1870  for  the  grant- 
ing of  ale  or  beer  licenses  as  such,  but  authority  is  given  "  to 
sell  and  dispose  of  strong  and  spirituous 

liquors,  wines,  ales  and  beer  in  quantities  less  than  five  gal- 
lons at  a  time."  This  general  license,  however,  as  we  have 
seen,  the  court  of  appeals  have  held  could  not  be  granted 
except  to  a  hotel  keeper,  because  the  restrictions  placed  upon 
the  granting  of  licenses  to  sell  "  strong  or  spirituous  liquors 
or  wines  to  be  drank  upon  the  premises,"  by  the  act  of  1857 
were  not  repealed,  but  were  in  full  force.  But  the  act  of  1857 
(as  amended,  for  in  1870  the  amendments  were  a  part  of  it)  also 
provided  for  the  granting  of  licenses  "  for  the  sale  of  ale  or 
beer  to  other  than  those  who  propose  to 

keep  an  inn,  tavern  or  hotel,"  and  as  that  provision  was  not  at 
all  inconsistent  with  the  act  of  1870,  which,  whilst  it  pro- 
vided for  a  general  license  to  sell  all  kinds  of  intoxicating 
drinks  to  be  granted,  as  held  by  the  court  of  appeals,  only  in 
connection  with  a  tavern  or  hotel  license,  did  not  abrogate  and 
annul  the  power  to  grant  ale  or  beer  license  only,  it  must  now 
(for  the  act  of  1870  so  requires)  "be  taken  and  construed  as  a 
part "  thereof,  and  be  deemed  to  be  "  in  full  force  and  effect 
throughout  the  whole  of  the  state."  In  other  words,  the 
power  to  grant  a  general  license  to  sell  intoxicating  drinks, 
including  ale  and  beer,  conferred  by  the  act  of  1870,  which 
can  only  be  granted  to  a  hotel  keeper,  is  not  inconsistent  with, 
and  does  not  take  away  the  power  to  grant  an  ale  or  beer 
license  only  to  a  person  not  a  hotel  keeper,  which  the  act  of 
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1857,  as  amended  in  1869  authorized,  and  therefore  such  pro- 
vision of  the  act  of  1857,  because  it  is  not  inconsistent  with 
said  act  of  1870,  is  by  said  act  of  1870  made  applicable  to 
"  the  whole  of  the  state." 

The  full  argument,  which  has  been  for  its  proper  under- 
standing somewhat  protracted,  may  be  thus  tersely  stated  : 
By  the  act  of  1857,  as  amended  in  1869,  in  addition  to  one 
permitting  the  sale  of  intoxicating  drinks  in  small  quantities 
not  to  be  drank,  however,  upon  the  premises  of  the  seller,  two 
kinds  of  licenses  could  be  granted.  First,  A  license  to  sell 
strong  and  spirituous  liquors  and  wines  to  be  drank  on  the 
premises  of  the  persons  licensed,  to  be  granted  only,  however, 
to  persons  who  kept  an  inn,  tavern  or  hotel ;  and  second,  An 
ale  or  beer  license  "  to  others  than  those  who  propose  to  keep 
an  inn,  tavern  or  hotel."  This  ale  or  beer  license,  however, 
was  engrafted  in  1869,  upon  the  act  of  1857,  and  was  not 
applicable  to  the  Metropolitan  police  district,  for  which  a  sepa- 
rate and  distinct  license  law  existed,  passed  in  1866,  under 
which  a  general  license  to  sell  all  kinds  of  intoxicating  drinks 
could  be  issued,  although  the  person  licensed  kept  no  inn, 
tavern  or  hotel.  In  1870,  however,  another  license  law  was 
passed,  which  repealed  the  local  Metropolitan  police  district 
act,  and  made  such  act  of  1870,  and  the  act  of  1857  as 
changed  and  amended  in  1869,  when  not  inconsistent  with 
the  act  of  1870,  applicable  to  the  whole  state.  The  act  of 
1870  did  not  profess  to  take  away  the  power  to  grant  a  license 
for  the  sale  of  ale  and  beer  only,  nor  was  the  right  to  grant  a 
general  license  to  sell  all  intoxicating  drinks,  including  ale 
and  beer,  inconsistent  with  the  special  license  allowed  by  the 
act  of  1857,  as  amended  in  1869,  for  the  sale  of  ale  and  beer 
only,  and  because  not  repealed  or  inconsistent  with  the  act  of 
1870,  such  authority  to  grant  ale  and  beer  licenses  only  became 
from  that  time  operative  over  the  whole  state,  including  of 
course  the  city  and  county  of  New  York,  because  said  act  of 
1870  so  expressly  provides. 

It  follows,  of  course,  that  the  defendants  in  granting  the 
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license  complained  of  violated  no  law  and  were  guilty  of  no 
offense,  and  that  no  warrant  can  issue  to  bring  them  before 
me  to  answer.  It  is  their  duty  to  execute  the  law  as  it  is, 
and  both  they  and  judges  are  to  interpret  it  as  it  reads,  and 
neither  are  responsible  for  provisions  which  may  not  meet 
their  approval  as  citizens. 

The  foregoing  opinion  was  prepared  to  this  point  some 
days  ago.  Since  its  preparation  my  attention  has  been 
drawn  to  a  decision  of  a  brother  judge  (judge  BAKXAKD), 
which,  as  reported  in  the  public  press,  holds  that  there  is  no 
power  now  to  grant  anywhere  in  the  state  a  license  for  the 
sale  of  ale  and  beer  only,  separate  and  apart  from  a  hotel 
license.  The  sincere  respect  entertained  for  his  learning  and 
judgment  has  induced  me  to  review  my  conclusion  hereinbe- 
fore expressed,  but  such  review  has  not  in  the  least  shaken 
my  conviction.  After  careful  and  further  reflection  I  am  still 
constrained  to  hold  that  the  act  of  1870,  when  it  declares, 
"  the  provisions  of  the  act  passed  April  16, 1857,  except  when 
the  same  are  inconsistent  or  in  conflict  with  the  provisions 
of  this  act,  shall  be  taken  and  considered  as  a  part  of  this  act, 
and  be  and  remain  in  full  force  and  effect  throughout  the 
whole  of  this  state,"  refers  to  the  act  of  1857,  as  it  read,  when 
such  language  was  used,  and  not  to  it  as  originally  enacted. 
The  reference  to  the  act  is  a  general  one  and  there  are  no 
words  limiting  and  controlling  the  reference.  The  amend- 
ments of  1869  were  then  part  and  parcel  thereof,  as  much  so 
as  its  original  provisions.  It  is  not  the  act  as  passed  in  1857 
which  is  made  operative  over  the  entire  state,  but  "  the  act " 
of  1857,  or  "passed"  in  1857,  for  either  word — "of"  or 
"  passed  "  —  in  that  connection  has  the  same  signification.  If 
the  act  of  1870  had  declared  that  the  act  of  1857  was  thereby 
repealed,  it  seems  to  me  clear  that  the  entire, -law  as  it  read 
in  1870,  with  all  its  amendments  engrafted  thereon  and  then 
forming  integral  parts  thereof,  would  have  been  abrogated, 
and,  therefore,  when  the  act  of  1870  does  not  profess  to  repeal 
that  of  1857,  but  re-enacts  all  the  provisions  of  the  latter 
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not  inconsistent  with  its  own  and  extends  them  over  the  entire 
state,  that  such  enactment  and  extension  apply  not  only  to 
its  original  provisions,  but  to  all  others  which  had  since 
become  and  then  were  substantial  an<J  vital  portions  thereof. 
It  certainly,  as  it  may  be  urged,  would  have  been  easy  for  the 
legislature,  in  speaking  of  the  act  of  1857,  to  have  added  the 
words  "  as  amended,"  and  it  would  have  been  equally  easy  if 
the  amendments  were  not  also  made  applicable  to  the  whole 
state,  to  have  so  declared  in  plain  words.  Neither,  however, 
has  been  done,  and  the  simple  question  then  is,  does  a  general 
reference  to  a  statute,  which  at  the  time  of  such  reference  is 
in  an  amended  form,  intend  the  statute  as  originally  passed,  or 
the  statute  as  it  reads  at  the  time  of  such  reference  ?  This 
question  can  only  admit  of  one  answer,  as  shown  in  the  former 
part  of  this  opinion,  and  that  must  be,  such  a  reference  is  to 
the  act  as  amended. 

There  is  also  another  answer  to  any  assertion,  if  such  has 
been  made,  that  there  is  no  authority  now  in  boards  of  excise 
to  grant  an  ale  or  beer  license  in  any  part  of  the  state 
outside  of  the  old  Metropolitan  police  district,  and  it  is  this : 
The  question  before  me  is,  was  the  act  of  1869,  because 
amendatory  of  the  act  of  1857,  expressly  extended  over  the 
city  of  New  York  by  the  act  of  1870  ?  Unless  this  question 
can  be  answered  in  the  affirmative  the  complaint  against  the 
police  commissioners  of  the  city  of  New  York  is  well  founded, 
for  the  act  of  1869  excepted  such  city,  as  a  part  of  the  Metro- 
politan police  district,  from  its  provisions.  Suppose,  however, 
I  am  wrong  in  the  conclusion  that  the  act  of  1870,  by  extend- 
ing the  provisions  of  the  act  of  1857  over  the  whole  state, 
thereby  also  necessarily  extended  the  act  of  1869,  which  was 
simply  amendatory  of  that  of  1857,  over  the  same  territory, 
when  and  where  was  the  provision  of  such  act  of  1869  per- 
mitting the  commissioners  of  excise  to  "grant  licenses  for  the 
sale  of  ale  or  beer  to  other  than  those 

who  propose  to  keep  an  inn,  tavern  or  hotel,"  and  which  pro- 
vision was  declared  to  "  extend  to  all  portions  of  the  state 
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except  the  Metropolitan  police  district,"  repealed?  There 
certainly  is  no  statute  which  directly  repeals  it ;  and  as  repeals 
by  implication  are  not  favored  in  the  law  it  must  be  shown 
that  some  later  statute  contains  provisions  necessarily  incon- 
sistent therewith  before  a  right  so  clearly  and  expressly  con- 
ferred can  be  taken  away.  A  careful  search  by  me  has  failed 
to  discover  any  subsequent  enactment  which  is  repugnant 
thereto.  Plainly  the  act  of  1870  is  not  inconsistent  there- 
with, for  that,  as  we  have  shown  in  the  former  part  of  the 
opinion,  only  confers  the  power  to  grant  a  general  license  for 
the  sale  of  all  intoxicating  drinks  to  a  hotel  keeper ;  and  such 
general  license  is  not  inconsistent  with  the  special  one  for  the 
sale  of  ale  or  beer  only  by  an  individual  who  is  not  a  hotel 
keeper.  The  two  licenses  are  of  course  different,  but  differ- 
ence and  repugnance  are  not  synonymous  expressions.  A 
power  to  do  several  acts  under  circumstances  clearly  pre- 
scribed is  not  incompatible  with  or  repugnant  to  an  authority 
to  do  only  one  of  those  acts  under  a  different  condition  of 
things,  though  the  two  grants  are  certainly  unlike.  This 
proposition  is  too  clear  to  admit  of  discussion,  and  the  ques- 
tion may,  therefore,  well  be  repeated,  when  and  where  was 
the  authority  given  by  the  act  of  1869  to  grant  an  ale  or  beer 
license  anywhere  in  the  state,  except  in  the  Metropolitan 
police  district,  taken  away  ?  If  it  has  been  I  have  been  una- 
ble to  discover  the  repealing  statute.  Indeed,  it  was  plumply 
decided  as  early  as  December,  1874,  by  the  general  term  of 
the  supreme  court  for  the  third  department,  held  by  judges 
BOCKES,  COUNTRYMAN  and  LANDON  (O>Rour'ke  agt.  The  Peo- 
ple, 3  Hun,  225),  that  the  power  to  grant  ale  or  beer  licenses 
still  existed.  The  opinions  of  judges  BOCKES  and  COUNTRY- 
MAN in  that  case  are  so  exhaustive  as  to  leave  nothing  to  be 
said,  and  are,  therefore,  referred  to  as  conchisive  upon  the 
question  at  issue.  Now  if,  to  make  the  argument  applicable 
to  the  case  before  me,  it  be  conceded,  as  it  seems  to  me  it 
must,  that  the  power  to  grant  such  licenses  anywhere  in  the 
state,  except  in  the  Metropolitan  police  district,  exists,  why 
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should  the  act  of  1870  be  so  construed  as  to  make  that  district 
an  exception  to  the  rest  of  the  state  ?  The  act  of  1870  cer- 
tainly repealed  its  local  excise  law  and  intended  to  extend  all 
the  provisions  regulating  the  sale  of  intoxicating  drinks  in  the 
residue  of  the  state  over  that  locality.  If  it  has  not  done  so, 
it  is  because  of  a  failure  to  express  the  plain  purpose.  No 
proper  construction  of  language  used,  as  we  have  endeavored 
to  show,  makes  such  a  conclusion  necessary ;  and  the  evident 
propriety  of  so  construing  statutes  as  to  work  equally  rather 
than  unequally  over  the  whole  state,  fortifies  the  argument 
already  made  to  demonstrate  that  the  act  of  1870,  in  extend- 
ing the  provisions  of  that  of  1857  over  its  entire  territory, 
necessarily  carried  those  of  1869,  which  had  become  a  part  of 
such  act  of  1857,  with  them. 

To  prevent  any  misapprehension  as  to  the  scope  of  the  fore- 
going opinion  it  should  be  added  that  whilst,  in  my  judgment, 
the  parties  complained  of  committed  no  crime  in  granting  a 
license  for  the  sale  of  ale  or  beer,  that  it  is  not  held  that  any 
obligation  to  grant  licenses  of  that  character  devolves  upon 
boards  of  excise.  No  such  question  is  involved  in  the  pro- 
ceeding before  me,  but  as  the  act  is  very  clear  (section  4, 
chapter  856  of  Laws  of  1869)  it  may  not  be  improper  to  say, 
in  its  very  words,  that  such  licenses  are  "  in  their  discretion." 


SUPREME  COURT. 
In  the  Matter  of  the  Petition  of  JANE  KNAPP,  as  executrix,  &c. 

Attorney  and  client —  Their  relations  as  to  compensation  —  Attorney's  charges 
against  executors  —  Attorney  not  entitled  to  charge  for  his  services  as  a 
lobbyist. 

It  is  the  duty  of  the  court,  in  a  case  where  an  attorney  retains  money  col- 
lected by  him,  as  compensation  for  professional  services  rendered  and 
disbursements  expended  by  him,  to  see  to  it  that  while  the  attorney  is 
protected  in  his  legal  rights,  and  fairly  compensated  for  his  services,  he 
does  not  take  the  slightest  advantage  of  his  particular  relations  to  his 
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client,  or  of  the  fact  that  the  disputed  moneys  are  in  his  own  hands  and 
may  be  retained  by  him  under  his  lien  until .  his  compensation  is 
adjusted. 

It  must  be  shown,  where  the  charges  are  against  an  executor,  not  only 
that  they  are  a  fair  compensation  for  such  services,  but  that  they  were 
the  proper  subject  of  charges  against  an  executor,  and  were  necessary 
under  the  circumstances. 

Interviews  with  creditors  of  the  estate  and  the  answering  of  their  inquiries 
are  not  the  proper  basis  of  a  claim  against  the  client  of  the  attorney. 

A  lawyer  has  no  right,  while  acting  merely  as  a  lobbyist,  to  ask  the  court 
to  consider  him  as  entitled  to  the  protection  and  compensation  generally 
regarded  as  due  to  the  office  of  attorney  and  counselor. 

First  Department,  General  Term,  September,  1880. 

APPEAL  from  order  of  special  term,  denying  petition  for 
order  directing  payment  of  moneys  collected.  &c. 

John  Me  Crone,  for  appellant. 
Ambrose  Monell,  for  respondent. 

DAVIS,  P.  J. — The  right  of  an  attorney  to  retain  in  his 
hands  moneys  collected  by  him,  as  compensation  for  profes- 
sional services  rendered  and  for  disbursements  expended  by 
him,  is  settled  (Bowling  Green  Savings  Bank  agt.  Todd,  52 
N.  Y.,  489).  It  is  questionable  whether  it  would  not  have  been 
better  for  the  morale,  as  it  certainly  would  for  the  reputation  of 
the  profession  if  it  had  been  otherwise  adjudicated.  The  temp- 
tation, where  money  is  already  in  an  attorney's  hands,  to  make 
his  charges  square  with  the  total  of  his  debit  would  not  then 
have  existed  with  the  same  force,  nor  would  the  sarcastic  and 
severely  unjust  definition  of  a  lawyer,  as  "  one  who"  rescues 
your  estate  from  your  enemy  and  keeps  it  himself,"  have  been 
go  often  apparently  just.  No  duty  to  be  performed  by  a 
court  is  more  delicate  and  embarrassing  than  the  disposing  of 
controversies  between  attorneys  and  their  clients  in  relation  to 
the  payment  of  moneys  in  the  hands  of  the  former,  and  which 
are  retained  and  claimed  as  compensation  for  services.  Clients 
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who  claim  to  be  aggrieved  are  apt  to,  and  always  do  if  beaten, 
suppose  that  the  attorney  is  favored  and  protected  by  the 
court,  while  on  the  other  hand,  the  attorney,  if  compelled  to 
refund  what  he  believes  he  has  properly  applied  to  his  just 
and  reasonable  charges,  fancies  that  his  professional  relations 
to  the  courts  have  induced  them  to  apply  to  his  case  harsher 
rules  than  govern  ordinary  litigations.  It  is  the  duty,  however, 
of  the  court  in  such  cases,  which  are  addressed  largely  to  the 
judicial  conscience,  to  see  to  it  that  while  the  attorney  is  pro- 
tected in  his  legal  rights  and  fairly  compensated  for  his  serv- 
ices, he  does  not  take  the  slightest  advantage  of  his  particu- 
lar relations  to  his  client,  or  of  the  fact  that  the  disputed 
moneys  are  in  his  own  hands  and  may  be  retained  under  his 
lien  until  his  compensation  is  adjusted.  He  must  not  be  per- 
mitted in  any  case  to  demand  and  receive  more  than  his  just 
compensation  by  operating  upon  any  fear  of  his  client,  real 
or  imaginary,  that  his  possession  of  the  funds  is  a  "  coign  of 
vantage  "  from  which  he  cannot  easily  be  dislodged,  or  through 
a  belief  that  he  can  make  a  contest  over  the  claim  more  inju- 
rious to  his  client  than  submission  to  an  inequitable  demand. 
In  the  case  now  before  us,  it  is  very  plain  that  the  attorney 
rendered  much  and  valuable  service  to  the  petitioner  and  her 
testator ;  and  evidence  was  given  before  the  referee  by  able 
and  honorable  lawyers  to  the  effect  that  the  sum  retained  was 
no  more,  in  their  opinion,  than  a  fair  compensation  for  the 
services  he  testified  he  had  rendered.  But  the  witnesses  and 
the  referee  did  not  closely  look  into  the  nature  of  the  services, 
with  a  view  to  see  whether  they  should  all  have  been,  or  were, 
the  proper  subject  of  charges  against  the  petitioner  ;  or 
whether,  although  rendered,  they  were  satisfactorily  shown  to 
have  been  necessary  under  the  circumstances.  These  are 
questions  which  we  feel  bound  to  consider.  Among  the  items 
of  the  account  are  these:  "General  professional  services  ren- 
dered the  executrix  in  regard  to  claims  against  the  estate,  and 
various  consultations  with  her  in  reference  thereto,  interviews 
innumerable  with  various  creditors  of  the  estate,  $250.  Gen- 
VOL.  LIX  47 
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eral  professional  services  rendered  in  reference  to  the  claims 
presented  against  estate  of  Knapp,  including  at  least  fifty 
interviews  with  the  different  creditors,  $200."  Succeeding 
these  are  numerous  charges  itemized  and  specified  for  services 
in  all  the  litigations  of  the  petitioner  and  her  testator,  in 
which  the  respondent  seems  to  have  been  employed  ;  and  for 
various  services  outside  of  the  litigation  and  relating  to 
•the  estate.  In  respect  to  the  above  charge  of  $250,  the 
respondent  testified :  "  Mr.  Knapp  had  a  very  large  number 
of  creditors,  mostly  workmen,  who  had  worked  upon  build- 
ings where  he  had  contracts,  and  they  had  claims  against  him. 
They  were  constantly  calling  at  my  office.  I  got  them  to  pre- 
sent their  claims  in  the  proper  way,  and  they  kept  calling  on  me 
to  see  whether  their  claims  would  be  paid.  These  are  the  serv- 
ices for  which  I  make  charge  in  my  bill."  And  when  asked 
"  Did  you  render  these  services  to  Mrs.  Knapp  ? "  the  answer 
was  "  It  was  rendered  in  the  general  course  of  my  business 
with  this  claim."  "  What  had  this  to  do  with  the  claim  ? 
Nothing,  except  the  creditors  were  looking  after  the  claim  out 
of  which  they  were  to  be  paid,  and  they  knew  that  I  had  it  in 
charge."  It  is  apparent  from  the  testimony  that  there  is  no 
other  foundation  for  the  item  than  the  fact  that  creditors 
of  the  estate  were  running  into  the  respondent's  office  to 
inquire  how  he  was  getting  along  with  the  claim  against  the 
city,  and  his  answering  their  inquiries  is  substantially  those 
services  for  which  $250  is  charged.  He  was  not  employed  by 
the  executrix  to  make  such  answers.  If  they  were  the  sub- 
ject of  charges,  the  persons  making  the  inquiries  should 'pay 
the  same ;  but  it  seems  plain  they  were  nothing  more  than 
that  kind  of  incidental  annoyance  to  which  every  lawyer  who 
is  prosecuting  claims  on  behalf  of  an  estate  is  constantly  sub- 
jected by  creditors  who  are  anxious  to  ascertain  the  sources 
from  which  payment  may  be  expected.  Such  inquiries  are 
answered  by  courtesy,  and  it  requiries  some  ingenuity  to  tor- 
ture them  into  the  basis  of  a  claim  against  a  client  of  the 
attorney.  It  is  highly  probable  that  the  creditors  would  have 
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refrained  from  the  inquiries  if  they  had  supposed  each  inquiry 
•was  diminishing  the  sum  out  of  which  they  hoped  to  receive 
their  pay.  I  think  the  referee  should  have  disallowed  the 
item.  In  reference  to  the  item  of  $200,  there  is  practically 
no  explanation  in  the  testimony.  It  looks  very  much  as 
though  it  was  interposed  to  swell  an  apparent  aggregate  to 
a  sum  that  would  make  a  gross  charge  of  $4,000  look  more 
reasonable.  The  referee  fixed  the  value  of  the  services  at  a 
gross  sum.  We  cannot  distinctly  see  that  he  allowed  any  par- 
ticular item  as  charged  in  the  account ;  but  we  think  it  our 
duty  to  scrutinize  closely  such  items  as  seem  to  have  no  sub- 
stantial basis.  This  charge  is  also  made  wholly  or  in  part  for 
answering  the  casual  and  frequent  inquiries  of  creditors,  and 
falls,  in  part  at  least,  within  the  criticism  given  to  the  item 
of  $250. 

The  portion  of  the  bill  for  services  in  suits  and  litigations 
and  proceedings  in  the  surrogate's  court,  seem  to  have  been 
properly  allowed. 

The  bill  includes  charges  for  attendance  and  disbursements 
at  Albany  to  procure  the  passage  of  a  general  act  of  the  leg- 
islature, under  which  claims  of  the  kind  for  which  suit  was 
brought  by  the  respondent  for  the  testator  could  be  audited  by 
a  commissioner,  and  paid.  The  charge  is  for  attendance 
seventy-eighth  days  at  Albany  at  thirty  dollars  per  day,  and  for 
expenses  amounting  to  $661.18.  For  the  most  part  these  serv- 
ices were  not  professional.  They  appear  from  the  testimony 
of  the  respondent  to  have  been  in  part  services  which  a  law- 
yer may  properly  render  in  appearing  before  a  committee  of 
the  legislature,  and  explaining  and  advocating  the  passage  of 
a  bill  for  the  benefit  of  a  client ;  but  by  far  the  greater  part 
appears  to  have  been  what  is-  commonly  called  "lobbying,"  a 
sort  of  business  which  has  never  received  the  encomiums  of 
the  courts,  and  never  been  accepted  as  within  the  scope  of  pro- 
fessional duty  or  service.  A  lawyer  may  do  it,  it  is  true,  as 
he  may  do  a  great  many  other  things  outside  of  his  profession, 
but  he  has  no  right,  while  acting  merely  as  a  lobbyist,  to  ask 


872  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Knapp. 

the  court  to  consider  him  as  entitled  to  the  protection  and 
compensation  generally  regarded  as  due  to  the  office  of  attor- 
ney and  counselor.  I  think  it  would  have  been  better  to  have 
remanded  claims  for  such  services  to  the  consideration  of  a 
jury,  upon  "  a  quantum  meruit  for  work,  labor  and  services," 
rather  than  to  treat  them  as  claims  for  the  exercise  of  legal 
knowledge  and  skill.  It  does  not  satisfactorily  appear  why  it 
was  necessary  to  harass  the  legislature  die  in  diem  for  fifty- 
eight  days  of  a  single  session  to  procure  the  passage  of  a  gen- 
eral act,  the  merits  of  which  were  so  apparent,  as  to  receive 
the  recommendation  of  the  chief  financial  officer  of  the  city. 
The  respondent  describes  his  services  in  attending  the  legis- 
lature of  1877  as  follows:  "I  was  in  attendance  at  Albany 
every  week  of  the  session  of  the  legislature  of  1877  for  two 
to  four  days.  I  generally  went  up  with  the  members  on 
Monday  and  came  down  with  them  on  Friday  when  they 
returned.  Q.  Now  what  were  the  special  services  that  you 
rendered  ?  A.  Were  generally  done  in  introducing  and  pro- 
curing the  passage  of  the  bill,  including  various  attendances 
before  the  committee.  Q.  What  committee?  A.  In  the 
senate,  the  committee  on  cities,  and  in  the  house,  the  judiciary 
committee.  Q.  How  many  arguments  did  you  make  before 
each  committee  ?  A.  At  least  three  before  each  committee. 
Q.  How  long  a  time  did  these  arguments  occupy  ?  A.  Not  a 
very  long  time  ;  they  would  not  let  you  speak  very  long  there. 
Q.  What  else  occupied  your  time  after  the  arguments  were 
concluded  ?  A.  Endeavoring  to  secure  assistance  for  the  pas- 
sage of  the  bill ;  *  *  talking  to  the  members 
of  the  legislature,  explaining  the  bill."  There  do  not  appear 
to  have  been  any  improper  appliances  used  to  procure  the  pas- 
sage of  the  bill ;  but  it  seems  strange  that  such  long  persist- 
ency of  effort  should  have  been  required  for  its  passage.  A 
lawyer's  time,  labor  and  expenses  in  the  line  of  his  profession 
may  be  worth  forty  dollars  a  day,  but  this  work  was  not  in 
the  line  of  his  profession,  so  far  as  it  was  outside  of  legiti- 
mate arguments  before  the  committees.  It  seems  hard  that  the 
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petitioner  should  be  compelled  to  bear  the  burden  of  profes- 
sional prices  for  services  altogether  non-professional  in  procur- 
ing the  passage  of  a  general  act  under  which  she  shares,  with 
many  others,  benefits  common  to  all.  Certainly  the  respond- 
ent should  have  made  known  to  her  what  he  was  doing  and 
charging,  and  given  her  some  opportunity  to  decide  for  her- 
self whether  she  would  employ  him  in  such  outside  labors  at 
a  cost  to  be  measured  by  professional  services  in  courts  of 
justice.  Besides,  the  services  were  not  authorized  by  her,  and 
the  respondent  does  not  testify  that  they  were.  I  am  of 
opinion  that  the  referee  should  have  cut  down  these  charges 
to  a  more  suitable  figure.  On  the  whole  I  am  of  opinion 
that  at  least  $1,500  less  than  the  sum  reported  should  have 
been  allowed  to  the  respondent,  and  that  the  order  should  be 
reversed  and  an  order  entered  directing  the  payment  to  the 
petitioner  of  the  sum  of  $1,500,  and  the  costs  and  disburse- 
ments of  this  appeal. 


SUPREME  COURT. 

GEOBGE  H.  FLETCHER,  receiver,  &c.,  agt.  MART  MARSHALL 
COOPER  and  another. 

Change  of  venue  —  Code  of  Civil  Procedure,  section  982. 

Where  two  causes  of  action,  described  in  the  complaint,  related  to  real 
property  situated  in  the  county  of  Kings,  and  the  other  causes  of  action 
related  to  personal  property  : 

Held,  that  the  place  of  trial  should  be  changed  from  New  York,  where  it 
was  improperly  laid,  to  the  county  of  Kings. 

Section  982  of  the  Code  of  Civil  Procedure  considered. 

Special  Term,  October,  1879. 
MOTION  to  change  venue. 
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Albert  G.  McDonald,  for  motion. 
Frederick  S.  Waite,  opposed. 

VAN  VORST,  J. —  The  second  and  fourth  causes  of  action 
relate  to  real  property  situated  in  the  county  of  Kings.  The 
third  cause  of  action  relates  to  personal  property.  All  the 
parties  reside  in  Kings  county.  Kings  is  therefore  the  proper 
county  for  the  trial  of  this  action,  and  the  venue  must  be 
changed  to  that  co  unty,.  unless  the  fourth  cause  of  action  will 
hold  it  in  the  county  of  New  York  under  the  provisions  of 
section  982  of  the  Code  of  Civil  Procedure. 

Upon  a  consideration  of  the  first  cause  of  action,  I  am  led 
to  the  conclusion  that  it  does  not,  in  substance,  affect  an  estate, 
right,  title,  lien,  or  other  interest  in  real  property  or  a  chattel 
real. 

As  far  as  the  mortgage  upon  the  land  in  New  York  city  is 
concerned,  its  lien  is  destroyed  by  the  judgment  in  partition 
and  the  proceedings  thereunder.  It  no  longer  affects  lands, 
and  what  is  really  sought  to  be  reached  tinder  the  first  count, 
is  the  money  secured  by  the  mortgagee  for  the  interest  of 
the  mortgagor  in  the  partition  suit. 

An  adjudication  that  the  mortgage,  which  has  been  really 
extinguished,  in  so  far  as  its  lien  upon  the  lands  is  concerned, 
was  fraudulent  in  its  inception,  affects  no  present  interest  in 
real  property. 

The  motion  to  change  the  venue  is  granted,  with  costs  of 
the  motion  to  the  defendant  to  abide  the  event. 
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SUPKEME  COUKT. 

VIRGINIA  W.  SPENCE  agt.  GEORGE  R.  BALDWIN. 

Order  of  arrest  —  False  representations  —  Deceit —  Repudiation  of  settlement 
because  of  fraud — Surrender  of  notes  given  in  settlement —  Condition  of 
upholding  order — Filing  notes  with  clerk  of  court  in  lieu  of  tender  or  sur- 
render—  When  so  filed  order  of  arrest  will  be  sustained  though  no  tender  or 
surrender  was  made  before  suit. 

In  an  action  to  recover  damages  for  a  sum  of  money  embezzled  by  defend- 
ant while  acting  in  a  fiduciary  capacity  as  agent  of  plaintiff,  where 
defendant  collected  such  money  and  after  appropriating  it  to  his  own 
use  gave  secured  notes  to  plaintiff  for  the  amount  embezzled,  represent- 
ing that  the  notes  were  well  secured  when  they  were  not : 

Held,  that  because  of  the  false  statements  made  by  defendant  in  inducing 
plaintiff  to  take  the  notes  plaintiff  could  repudiate  the  settlement  for 
fraud. 

And  where,  on  a  motion  by  defendant  to  vacate  the  order  of  arrest  granted 
in  the  action,  the  point  is  raised  that  no  tender  or  surrender  of  the 
notes  received  in  settlement  was  made  before  the  commencement  of 
the  action: 

Held,  that  the  notes  must  be  surrendered,  and  such  surrender  must  be  a 
condition  of  upholding  the  order  of  arrest.  The  notes  must  be  filed 
with  the  clerk  to  await  the  final  order  of  the  court.  If  this  is  complied 
with  the  motion  to  vacate  the  order  of  arrest  will  be  denied. 

New  York  Special  Term,  July,  1880. 

THIS  was  an  action  brought  by  plaintiff  to  recover  as  dam- 
ages a  sum  of  money  fraudulently  embezzled  and  converted 
by  defendant  while  acting  in  a  fiduciary  capacity  as  agent  for 
plaintiff. 

Defendant  was  arrested  on  the  complaint  and  an  affidavit 
showing  defendant  thus  collected  the  money  and  appropriated 
it  to  his  own  use. 

The  defendant  moved  to  vacate  the  order  and  set  forth,  by 
affidavit,  the  fact  that  secured  notes  were  given  plaintiff  in 
settlement  of  the  claim,  and  alleged  that  such  notes  were  still 
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retained  by  plaintiff  and  that  they  are  now  in  possession  of 
plaintiff's  attorney. 

The  motion  to  vacate  came  on  to  be  heard  before  Hon.  T. 
R.  WESTBROOK,  July  special  term. 

A,  Simis,  Jr.,  for  motion,  urged :  The  acceptance  of  the 
notes  by  plaintiff  merged  the  original  indebtedness  in  the 
higher  security,  and  the  cause  of  action  was  on  the  notes ; 
and  plaintiff  having  taken  the  notes  in  settlement  the  charac- 
ter of  defendant's  liability  was  changed  and  he  could  not  be 
arrested,  especially  as  plaintiff  still  holds  the  notes,  and  cited 
Wisner  agt.  Ovumpaugh  (71  JV.  Y.,  113) ;  Jagger  Iron  Com- 
pany agt.  Walker  (76  N.  T.,  521) ;  Frisbie  agt.  Lamed 
(21  Wend.,  450) ;  Southwick  agt.  Sax  (9  Wend.,  122) ;  Nexsen 
agt.  Lyell  (5  Hill,  466) ;  The  Alliance  Insurance  Company 
agt.  Cleveland  (14  How.,  408). 

E.  C.  Itipley,  opposed. 

I.  The  sum  claimed  is  not  for  an  "  indebtedness,"  but  for 
damages  for  fraudulent  conversion  and  embezzlement. 

II.  The  plaintiff  was  induced  to  accept  the  notes  of  defend- 
ant by  trick  and  device,  and  by  grossly  false  and  fraudulent 
statements.     The  defendant  stated  to  plaintiff  that  the  notes 
were  perfectly  good  and  would  be  paid  at  maturity,  and  that 
they  were  secured  by  a  mortgage  to  one  Pierrepont,  as  trustee, 
which  was  perfectly  good,  and  upon  property  that  would  sell 
for  fully  enough  to  satisfy  and  pay  all  the  notes  secured ;  that 
said  notes  have  not  been  paid  ;  that  they  have  all  matured  and 
been  dishonored ;  that  said  mortgage  was  a  fraud ;  that  the 
mortgage  only  covered  an  equity  of  $200  or  $300,  and  that 
the  makers  of  the  notes  were  now  contesting  their  validity. 

WESTBROOK,  J.  —  I  have  no  doubt  of  the  soundness  of  the 
law  stated  by  defendant's  counsel,  but  I  think  it  has  no  appli- 
cation to  this  case. 

The  notes  were  accepted  by  reason  of  false  statements  made 
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by  defendant,  and  plaintiff  could  repudiate  the  settlement  for 
fraud.  The  notes  must  be  surrendered,  and  such  surrender 
must  be  a  condition  of  upholding  the  order  of  arrest.  The 
notes  must  be  filed  with  the  clerk  to  await  the  final  order  of 
the  court  in  this  action.  If  this  is  complied  with  the  motion 
is  denied. 

No  costs  on  motion  as  no  tender  of  notes  was  made  before 
suit. 


SUPKEME  COURT. 

GEORGE  P.  SHELDON,  as  receiver,  &c.,  agt.  THOMAS  SAENZ 

et  al. 

Sheriff's  sale  of  land  under  execution —  When  sale  witt  be  set  aside  —  Resale. 

Though  the  court  will  not  set  aside  a  sale  of  land  on  execution,  and  order 
a  resale,  because  plaintiff's  agent  bid  less  for  it  than  he  was  instructed  to 
bid  by  his  principal,  yet  where  the  purchase  at  the  sale  is  by  the  plain- 
tiff, who  is  a  receiver  appointed  by  the  court,  charged  with  the  duty  of 
applying  the  property  of  the  debtor  to  the  payment  of  his  debts,  and 
the  purchase  is  made  for  the  receiver's  individual  benefit,  the  court  will 
not  tolerate  such  act  on  his  part. 

Special  Term,  September,  1880. 

MOTION  in  behalf  of  the  plaintiff  to  be  relieved  from  his 
bid  at  sheriff's  sale  under  execution.  Also  motion  in  behalf 
of  M.  F.  De  Casio,  a  judgment  creditor,  to  compel  the  plain- 
tiff to  complete  the  sale. 

MACOMBER,  J.  —  The  case  of  Vanderiburgh  agt.  Briggs 
(7  Cowen,  367)  clearly  decides  that  the  court  will  not  set  aside 
a  sale  of  land  on  an  execution,  and  order  a  resale,  on  the 
ground  that  plaintiff's  agent  bid  less  for  it  than  he  was 
instructed  to  bid  for  it  by  his  principal.  The  reason  is  stated 
to  be  that  junior  judgment  creditors  may  have  acquired  by 
VOL.  LIX  48 
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the  sale  the  right  to  redeem,  of  which  they  cannot  be  deprived. 
The  judgment  creditor,  De  Casio,  seems  to  be  in  a  position 
where  he  is  entitled  to  the  protection  afforded  by  the  principle 
declared  in  that  case,  provided  the  real  parties  in  interest, 
represented  in  this  case  by  plaintiff  as  receiver,  are  bound  by 
the  act  of  the  receiver.  For  the  purposes  of  this  motion,  I 
assume  that  Mr.  De  Casio  is  a  subsequent  judgment  creditor, 
and  as  such  is  entitled  to  redeem  the  lands  from  the  sale  in 
this  action.  1  ought,  perhaps,  also  to  say  that  I  feel  bound 
by  the  authority  already  cited,  and  that  I  leave  it  to  a  court 
of  higher  jurisdiction  to  question  or  to  deny  its  soundness. 
There  is,  however,  in  my  judgment,  a  good  reason  why  the 
court  should  not  allow  this  sale  to  be  completed.  The  plain- 
tiff is  the  receiver  of  the  firm  of  C.  EL  Marganita  &  Co.,  the 
members  of  which  were  the  original  parties  plaintiff  in  this 
action,  and  received  such  appointment  from  the  court  in  the 
month  of  August,  1879.  He  became  thereupon  charged  with 
the  duty  of  applying  the  property  of  C.  H.  Marganita  &  Co. 
to  the  payment  and  discharge  of  their  debts,  and  to  the  return 
of  the  overplus,  if  any,  to  the  debtors.  He  became  the  hand 
of  the  court  for  this  purpose.  He  had  not  the  right  to  pur- 
chase at  the  sale  for  his  own  benefit,  nor  will  the  court  tolerate 
such  act  on  his  part,  which,  whether  so  intended  or  not,  would 
work  detriment  to  his  trust.  Yet  it  is  clearly  established  on 
this  motion,  by  the  affidavit  of  the  receiver  himself,  corrobo- 
rated by  the  deputy  sheriff  and  others,  that  upon  the  sale  he 
bought  the  premises  in  his  individual  name  and  for  his  per- 
sonal benefit.  Nevertheless,  he  seems  to  be  wholly  uncon- 
scious of  having  committed  any  impropriety.  The  act,  I 
apprehend,  cannot  be  upheld  by  the  court.  I  must  also  hold 
that  the  junior  judgment  creditor  is  presumed  to  know  that 
such  purchase  was  irregular,  and  that  it  could  aot  properly  be 
recognized  by  the  court,  and  that  the  rights  claimed  by  him 
as  such  junior  creditor  are  subordinate  to  the  power  and  duty 
of  the  court  to  see  to  it  that  its  agents  do  not  bring  its  decrees 
into  disrepute. 
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Had  the  plaintiff,  as  receiver,  asked  to  be  relieved  of  his 
bid  because  of  unintentional  and  innocent  violation  of  duty, 
I  should  grant  the  application,  without  costs.  But,  while  I 
acquit  him  of  any  actual  intent  to  enrich  or  benefit  himself, 
I  think  I  ought,  under  the  circumstances,  to  impose  costs  to 
be  paid  by  the  receiver  personally.  The  motion  in  behalf  of 
the  plaintiff  is  granted,  with  ten  dollars  costs  of  opposing  it, 
to  be  paid  by  the  receiver  personally.  The  motion  in  behalf 
of  Mr.  De  Casio  is  denied,  without  costs. 


SUPKEME  COURT. 

T.  VINCENT   TRIPP  et  al.  agt.  GEOKGE  H.  SAUNDERS   and 
ANDREW  J.  GARDNER. 

SARAH  HALLIDAY  agt.  THE  SAME. 

Confession  of  judgment  by  one  of  several  joint  debtors — Code  of  Civil  Pro- 
cedure, section  1278. 

A  judgment  cannot  be  confessed  by  one  of  several  joint  debtors,  so  as  to 

bind  the  debtors  not  joining  in  the  confession. 
Section  1278  of  the  Code  of  Civil  Procedure  considered. 

New  York  Chambers,  December,  1879. 

MOTION  to  set  aside  judgment  entered  upon  confession  by 
one  of  two  joint  debtors,  and  the  execution  thereon,  for 
irregularity. 

John  A.  Mapes,  for  defendant  Gardner,  in  support  of  the 
motion. 

Homer  A.  Nelson,  for  plaintiff,  opposed. 
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YAN  YORST,  J. —  I  think  that  their  judgments  are  irregular. 

Previous  to  the  present  Code  of  Civil  Procedure,  no  judg- 
ment could  be  entered  against  joint  debtors,  on  a  confession 
by  one  (Stoutenburgh  agt.  Vandenburgh,  1  How.  Pr.  7?., 
229 ;  Everson  agt.  Gehrman,  10  How.  Pr.  R.>  301). 

In  the  latter  of  these  cases,  a  judgment  entered  on  the  con- 
fession of  one  of  two  partners  or  joint  debtors,  was  held  to 
be  void  as  against  the  defendant  not  signing  the  confession, 
and  could  not  be  enforced  against  the  joint  property.  Sec- 
tion 1278  of  the  Code  of  Civil  Procedure,  to  which  I  am 
referred  by  the  learned  counsel  for  the  plaintiff,  is  new.  It 
authorizes  one  or  more  joint  debtors  to  confess  a  judgment 
for  a  joint  debt  due  or  to  become  due.  But  it  provides,  that 
where  all  the  joint  debtors  do  not  unite  in  the  confession,  the 
judgment  must  be  entered  and  enforced  against  only  those 
who  confess  it.  The  judgments  in  the  above  entitled  actions, 
confessed  by  one  partner,  without  the  knowledge  or  consent 
of  his  copartner,  have  been  entered  and  are  attempted  to  be 
enforced,  as  though  both  were  bound.  The  judgment  is 
docketed  against  both  partners,  and  executions  have  been 
issued  against  both  defendants,  without  any  special  indorse- 
ment, and  the  joint  property  has  been  seized. 

I  think  the  true  sense  of  the  section  of  the  Code  above 
alluded  to  is,  that  one  joint  debtor  may  confess  a  judgment 
upon  a  joint  debt  so  as  to  be  enforced  against  his  individual 
property,  and  that  such  confession  and  judgment  is  no  bar 
to  an  action  against  all  the  joint  debtors  upon  the  same 
demand.  This  was  to  avoid  the  effect  of  a  confession  by 
one  making  the  debt,  by  such  confession,  his  individual  debt 
exclusively  (Stoutenburgh  agt.  Vanderiburgh,  supra). 

The  language  of  section  1278  differs  essentially  from  that 
of  section  136  of  the  former  Code  with  respect  to  suits  against 
joint  debtors.  This  latter  section  provides  that  when  a  sum- 
mons is  served  on  one  or  more  of  several  joint  debtors,  but 
not  on  all  of  them,  the  plaintiff  may  proceed  against  the 
defendant  served,  unless  the  court  otherwise  directs,  and  if 


NEW  YORK  PRACTICE  REPORTS.  381 

Blossom  agt.  Estes. 

he  recover  judgment  it  may  be  entered  against  all  the  defend- 
ants jointly  indebted^  so  far  only  as  that  it  may  be  enforced 
against  the  joint  property  of  all  and  the  separate  property  of 
the  defendants  served. 

Section  1278  neither  authorizes  the  judgment  in  form  to 
be  entered  against  the  defendant  not  served,  nor  the  seizure 
thereunder  of  the  joint  property. 

And  in  so  far  as  it  affects  the  defendant  Gardner  it  should 
be  vacated  and  the  executions  should  be  set  aside. 

The  defendant  Gardner  should  recover  ten  dollars  costs  of 
this  motion. 

NOTE.  —  Affirmed  on  appeal  to  the  general  term.     [Eo. 


SUPKEME  COUKT. 

CHAKLES  "W.  BLOSSOM  agt.  CHARLES  "W.  ESTES. 
SAME  agt.  SAME. 

Attachment — Effect  of  failure  to  serve  or  publish  the  summons  within  thirty 
days  —  Who  may  move  to  vacate. 

After  an  attachment  is  invalidated  by  failure  to  serve  or  publish  the  sum- 
mons within  thirty  days  after  the  issuing  of  the  warrant,  though  the 
court  may  acquire  jurisdiction  and  proceed  with  the  action  in  personam 
upon  the  service  of  the  summons  or  the  defendant's  voluntary  appear- 
ance at  a  later  date,  yet  the  provisional  remedy  falls  unless  the  service 
is  effected  or  the  publication  commenced  within  the  time  prescribed  by 
statute.  A  defendant  has  a  right  to  move  to  vacate  the  attachment  even 
if  his  object  be  to  assist  his  assignees,  the  present  Code  expressly  giving 
a  status  to  other  interested  parties. 

First  Department,  General  Term,  May,  1880. 

APPEAL  from  two  orders,  one  denying  a  motion  to  set  aside 
a  warrant  of  attachment,  and  the  other  denying  a  motion  for 
leave  to  renew  the  first  motion  on  additional  affidavits. 
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L.  H.  Arnold,  for  appellant. 
E.  H.  Hobbs,  for  respondent. 

BAKKETT,  J. —  It  has  been  repeatedly  held  that  an  attach- 
ment is  invalidated  by  the  failure  to  serve  or  publish  the 
summons  within  thirty  days  after  the  issuing  of  the  warrant. 
The  court  may,  of  course,  acquire  jurisdiction  and  proceed 
with  the  action  in  personam  upon  the  service  of  the  summons 
or  the  defendant's  voluntary  appearance  at  a  later  date.  But 
the  provisional  remedy  falls  unless  the  service  is  effected  or 
the  publication  commenced  within  the  time  prescribed  by 
statute.  Here  it  is  conceded  that  the  publication  was  not 
commenced  until  after  the  expiration  of  the  thirty  days.  This 
was  not  a  mere  irregularity  but  a  jurisdictional  omission  which 
marked  the  destruction  of  the  warrant.  The  alleged  appear- 
ance, long  afterward,  did  not  revive  the  attachment.  If 
authorized,  it  simply  gave  the  court  jurisdiction  over  the  per- 
son of  the  defendant. 

It  is  also  urged  that  the  motion,  though  nominally  made  by 
the  defendant,  is  really  in  the  interest  of  third  persons  claim- 
ing title  to  what  was  attached.  It  appears,  however,  that  the 
attorney  was  employed  by  the  defendant  to  make  the  motion, 
and  the  defendant  himself  furnishes  an  affidavit  in  support  of 
it.  The  defendant  has  a  right  to  so  move,  even  if  his  object 
be  mainly  to  assist  his  assignees,  or  though  the  latter  may 
incidentally  secure  an  advantage  from  his  success.  Indeed, 
under  the  present  Code,  in  force  when  the  motion  was  made, 
a  status  is  expressly  given  to  other  interested  parties.  We 
think  the  attachment  should  have  been  vacated,  and  that  the 
order  in  the  first  appeal  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted. 

It  will  be  unnecessary,  therefore,  specially  to  consider  the 
second  appeal,  although  we  must  say  that  Mr.  Hatch's  affidavit 
would  have  justified  a  renewal  of  the  motion  even  if  we  had 
sustained  the  respondent's  view  of  the  effect  of  an  appearance. 
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This  affidavit  threw  doubt  upon  the  fact  of  an  appearance, 
and  at  all  events  it  showed  that  if  he  did  appear  it  was  with- 
out authority. 

The  second  appeal  should,  under  the  circumstances,  be  dis- 
missed without  costs. 


SUPREME  COURT. 

JAMES  RAYMOND,  as  sole  administrator,  agt.  JOHN  BROOKS 

and  others. 

Examination  of  defendants  to  enable  plaintiff  to  prepare  his  complaint. 

In  an  action  by  the  administrator  of  a  deceased  partner  against  the  sur- 
viving partners,  among  other  things  for  an  accounting,  the  plaintiff  is 
entitled  to  an  order  for  the  examination  of  the  defendants  in  order  to 
enable  him  to  prepare  a  complaint,  but  the  examination  should  be  lim- 
ited to  an  inquiry  only  into  the  facts  necessary  to  be  included  in  the 
complaint. 

Special  Term,  October,  1879. 

MOTION  to  set  aside  an  order  for  the  examination  of  one 
of  the  defendants,  made  to  enable  plaintiff  to  prepare  his 
complaint. 

YAN  YORST,  J.  —  In  this  case  the  plaintiff  was  entitled  to 
the  order  for  examination  of  the  defendant.  His  affidavit 
discloses  a  cause  of  action  ;  but  it  is  quite  clear  that,  in  order 
properly  to  prepare  his  complaint,  an  examination  of  the 
defendant  is  necessary  to  ascertain  facts  to  make  an  orderly 
pleading  in  a  case  of  this  description,  which  are  necessarily 
within  the  defendant's  knowledge,  and  of  which  the  plaintiff 
may  well  be  supposed  to  be,  as  he  claims,  ignorant. 

But  such  examination  is  not  to  extend,  in  substance  or 
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form,  to  an  accounting  of  the  copartnership  affairs,  which  is 
one  of  the  objective  points  of  the  action  itself.  Such  inquiry 
is  not  necessary  to  prepare  a  complaint. 

The  examination  should  only  extend  to  an  inquiry  into  such 
facts  as  are  necessary  to  be  included  in  the  complaint,  properly 
to  set  up  the  plaintiff's  cause  of  action. 

The  plaintiff  upon  making  this  motion  proposed  to  the  par- 
ties, through  their  counsel,  certain  questions  which  were  not 
answered. 

I  have  looked  at  these  questions,  a  copy  of  which  accom- 
pany the  motion  papers. 

The  plaintiff  suing  in  a  representative  character,  and  not 
having  personally  participated  in  the  matters  concerning 
which  inquiry  is  sought,  properly  enough  asks  that  he  may 
be  allowed  to  examine  one  of  the  defendants,  who  is  reasona- 
bly supposed  to  have  the  knowledge,  to  ascertain  the  facts 
covered  by  these  questions. 

For  the  purpose  of  limiting  the  inquiry  within  such  bounds 
as  may  properly  adduce  facts  for  the  complaint,  the  questions 
above  alluded  to,  excepting  the  fourth,  tenth  and  thirteenth, 
may  be  put  to  the  witness,  and  he  should  be  called  upon  to 
answer  them  in  this  proceeding. 

The  motion  to  vacate  the  order  of  examination  is  denied, 
and  the  examination  must  proceed  on  the  3d  day  of  February, 
1880,  at  10£  A.  M. 

NOTE.  —  Affirmed  on  appeal  to  the  general  term.    [ED. 
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SUPREME  COURT. 

HENKY  C.  ADAMS  agt.  JACOB  C.  NELLIS,  as  executor  of  the  last 
will  and  testament  of  PETER  G.  Fox,  deceased,  impleaded 
with  LAWRENCE  M.  Fox,  defendants. 

Trial  before  the  court — What  is  meant  by  "decision  "  as  used  in  section  1022, 
Code  of  Civil  Procedure — Effect  of  death  of  a  party  before  the  ' '  decision  " 
is  actually  signed  or  rendered  against  him  —  Attorney — Effect  of  the  death 
of  a  party  to  an  action  pending,  as  to  the  power  and  duties  of  his  attorney. 

Where  a  party  dies  before  the  "decision"  is  actually  signed  or  rendered 
against  him,  in  a  cause  tried  before  the  court,  such  decision  and  all  sub- 
sequent proceedings,  including  the  Judgment  entered  thereon,  are  void 
under  section  765  of  the  Code,  although  an  opinion  in  duplicate  direct- 
ing the  findings  of  facts  and  conclusions  of  law,  and  giving  the  reasons 
therefor,  was  signed  and  delivered  by  the  justice  to  the  respective  attor- 
neys while  such  party  was  living. 

The  decision  intended  by  sections  763,  765,  1010  and  1022  of  the  Code  is 
the  written  findings  of  facts  and  the  legal  conclusions  with  the  direc- 
tion for  the  final  judgment  to  be  entered,  and  which  must  constitute  a 
part  of  the  judgment  roll. 

Until  such  a  decision  is  signed  and  filed  the  cause  is  not  removed  from  the 
authority  of  the  trial  court,  but  remains  within  its  control ;  and  although 
the  justice  may  have  signed  and  delivered  his  opinion  stating  the  facts 
and  conclusions,  and  the  judgment  th&t,  should  be  entered,  other  and 
different  findings  and  conclusions  may  properly  be  made  and  a  differ- 
ent judgment  be  directed  from  that  stated  to  be  proper  in  the  opinion 
(See  Weyman  agt.  The  -National  Broadway  Sank,  ante,  331). 

The  death  of  a  party  to  an  action  pending  vacates  the  power  of  his  attor- 
ney therein,  and  he  is  not  required  or  authorized  to  do  anything  further 
in  the  action  except  upon  the  retainer  of  the  legal  representative. 

Service  of  papers,  in  the  action,  upon  an  attorney  therein  after  the  death 
of  his  client  is  void  and  of  no  effect,  and  such  service  will  be  set  aside 
on  motion. 

Special  Term,  July,  1880. 

MOTION  by  defendant,  Jacob  C.  ISTellis,  to  set  aside  judg- 
ment entered  herein,  as  irregular  and  void. 

Heard  at  Ogdensburgh,  first  Tuesday  in  January,  1880. 
Decided  July  29,  1880. 
VOL.  LTX         49 
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James  E.  Dewey,  for  defendant  Nellis,  for  the  motion. 
Henry  C.  Adams,  plaintiff,  attorney  in  person. 

TAPPAN,  J. —  The  action  was  brought  against  Peter  G. 
Fox,  as  executor  of  one  Archibald  Fox  and  Lawrence  M.  Fox, 
to  charge  said  Peter  G.  Fox,  personally,  with  certain  trust 
funds  held  by  him  as  such  executor. 

An  answer  was  interposed  by  said  Peter  G.,  and  the  issues 
of  fact  made  thereby  were  tried  at  the  Montgomery  circuit  in 
May,  1878,  before  the  court  without  a  jury.  The  justice 
before  whom  the  cause  was  heard,  wrote  an  opinion  in  which 
the  facts  found  were  stated,  in  connection  with  his  reasons  for 
such  findings  and  his  conclusions  upon  such  facts,  with  a 
reference  to  authorities  and  a  statement  as  to  the  judgment 
that  should  be  entered,  with  the  direction  at  the  end,  "  Let 
findings  and  conclusions  of  law,  in  accordance  with  this  deci- 
sion, be  drawn  up  for  signature." 

Duplicate  copies  were  signed,  and  on  the  10th  day  of 
January,  1879,  mailed  to  the  attorneys  for  the  respective 
parties,  and  were  received  by  them  on  the  13th  day  of  January, 
1879. 

Peter  G.  Fox,  against  whom  judgment  was  directed  by  such 
opinion,  died  on  the  25th  day  of  January,  1879,  before  any 
further  proceedings  had  been  taken  in  the  action. 

Subsequently,  plaintiff  drew  findings  of  fact  and  conclu- 
sions of  law,  in  accordance  with  the  opinion  and  direction  of 
the  justice  before  mentioned,  and  the  same  were  signed  by  him. 

Subsequently,  the  defendant  Nellis  was  appointed  executor 
of  the  last  will  of  Peter  G.  Fox,  deceased,  and  the  action 
was,  on  motion  of  plaintiff,  continued  against  him,  and 
thereafter  plaintiff,  upon  notice  to  the  attorney  who  had 
appeared  for  Peter  G.  Fox,  and  without  other  notice,  entered 
judgment  against  the  executor  making  the  said  opinion,  find- 
ings of  fact  and  conclusions  of  law,  part  of  the  judgment 
.roll  and  authority  for  the  judgment. 
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Defendant  Nellis  now  moves  upon  the  judgment  roll  and 
affidavits  that  the  findings  of  fact  and  conclusions  of  law, 
signed  by  the  justice  after  the  death  of  Fox,  and  the  judg- 
ment entered  thereon  November  20,  1879,  be  set  aside  and 
vacated  on  the  ground  that  the  defendant  Fox  died  before  the 
decision  was  actually  rendered  against  him ;  that  after  his 
death  there  was  no  party  defendant  till  August  26,  1879,  nor 
any  attorney  for  said  deceased  or  his  successor  in  interest. 

Section  7fiS  of.  the  Code  of  Civil  Procedure  provides,  that 
if  either  party  to  an  action  dies  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report  or  deci- 
sion, or  an  interlocutory  judgment,  but  before  final  judgment 
is  entered,  the  court  must  enter  final  judgment  in  the  names 
of  the  original  parties,  unless  the  offer,  verdict,  report  or  deci- 
sion, or  the  interlocutory  judgment  is  set  aside. 

Section  765  provides,  "  that  this  title  does  not  authorize  the 
entry  of  judgment  against  a  party  who  dies  before  a  verdict, 
report  or  decision  is  actually  rendered  against  him.  In  that 
case  the  verdict,  report  or  decision  is  absolutely  void." 

In  determining  this  motion,  it  becomes  necessary  to  decide 
what  is  intended  to  be  a  "  decision  "  as  used  in  these  sections. 

Section  1010  provides,  that  upon  a  trial  by  the  court  upon 
an  issue  of  fact  or  of  law,  its  decision  in  writing  must  be  filed 
in  the  clerk's  office  within  twenty  days  after  the  final  adjourn- 
ment of  the  term  where  the  issue  was  tried.  If  it  is  not  so 
filed,  either  party  may  move  for  a  new  trial  upon  that  ground. 

Section  1022  provides,  "  that  the  decision  of  the  court,  or 
the  report  of  the  referee  upon  the  trial  of  the  whole  issue  or 
fact,  must  state  separately  the  facts  found  and  the  conclusions 
of  law,  and  it  must  direct  the  judgment  to  be  entered 
thereupon." 

The  decision  intended  by  these  sections  is  the  written  find- 
ings of  facts  and  the  conclusions  of  law,  and  the  direction 
which  is  the  authority  for  the  final  judgment  to  be  entered, 
and  must  constitute  part  of  the  judgment  roll. 

The  instrument  signed  by  the  justice  and   sent   to  the 
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respective  parties  January  10,  1879,  is  ordinarily  called  a 
decision,  but  it  is  not  the  decision  referred  to  in  the  sections 
quoted  from  the  Code  of  Civil  Procedure. 

It  was  an  opinion  stating  the  conclusions  of  the  court  upon 
the  facts  and  law,  with  the  reasons  and  authority  therefor, 
and  directing  findings  and  conclusions  to  be  drawn  up  and 
signed. 

Such  findings  and  conclusions,  when  signed  and  filed,  would 
constitute  the  decision  of  the  cause,  and  when  so  made  would 
have  removed  the  cause  from  the  authority  of  the  trial  court. 

Until  such  decision  the  case  was  within  its  authority  and 
control,  notwithstanding  the  signing  and  delivery  of  the 
instrument  of  January  10,  1879. 

When  the  decision  contemplated  by  law  was  signed,  the 
court  could  have  properly  made  other  and  different  findings 
and  conclusions,  and  directed  a  different  judgment  from  that 
stated  to  be  proper  in  the  opinion.  For  these  reasons  I  think 
that  no  such  decision  had  been  made  as  the  law  contemplates, 
when  Fox  died,  and  that  the  subsequent  findings  of  fact  and 
conclusions  of  law,  signed  after  his  death,  were  void,  and  that 
such  findings  and  conclusions,  together  with  the  judgment, 
entered  upon  the  authority  of  the  same,  must  be  set  aside 
(See  Thomas  agt.  Tanner,  14  How.  Pr.,  426 ;  Kissim  agt. 
Hamilton,  20  id.,  368;  Sands  agt.  Church,  2  Seld.,  347; 
Shearman  agt.  Justice,  22  How.,  241 ;  Loeschick  agt.  Addi- 
son,  3  Robt.,  332 ;  Arnault  agt.  Sackett,  17  How.,  507 ; 
Chamberlain  agt.  Dempsey,  14  Abb.,  241). 

As  a  general  rule,  the  death  of  the  defendant  operates  as 
the  vacation  of  the  power  of  his  attorney,  and  if  it  becomes 
necessary  for  the  plaintiff  to  take  any  steps  to  affect  the  rights 
of  his  representatives,  he  must  cause  them  to  be  brought  in. 

Although  the  Code  is  silent  as  to  the  manner  in  which  the 
proceeding  shall  be  taken  to  perfect  a  final  judgment  in  the 
name  of  the  original  party,  when  a  decision  has  been  made 
and  the  party  dies  before  judgment  is  entered,  it  would  seem 
to  be  the  better  practice  to  have  the  personal  representatives 
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made  parties  for  the  purpose  of  perfecting  such  judgment. 
See  Beach  agt.  Gregory  (2  Abbt.  R.,  203),  where  the  reason 
for  such  practice  is  clearly  stated  by  judge  WOODRUFF. 

The  attorney  of  Fox  was  not  bound,  after  his  death,  to  do 
anything  toward  further  litigation,  unless  upon  the  retainer  of 
the  defendant  Nellis. 

The  service  of  papers  upon  Cushney,  after  the  death  of 
Fox,  should  also  be  set  aside. 

Motion  granted,  with  ten  dollars  cost. 


K  Y.  SUPERIOR  COURT. 

JOHN  C.  RUST  agt.  CHARLES  HAUSELT,  impleaded  with 
HENRY  RANCKE. 

Appeal — Stipulation  —  Costs  —  Effect  of  stipulation  given  on  appeal  from 
order  granting  new  trial. 

Where  judgment  absolute  was  rendered  against  a  defendant  in  accord- 
ance with  his  stipulation,  given  on  appeal  from  an  order  granting  to 
plaintiff  a  new  trial,  and  a  reference  was  ordered  to  ascertain  the 
amount  due  to  the  plaintiff,  the  referee  reporting  that  nothing  was  due 
to  the  plaintiff,  but  that  there  was  a  sum  due  to  the  defendant  on  his 
counter-claim: 

Held,  that  the  defendant's  right  to  affirmative  relief  was  lost  by  the  judg- 
ment rendered  on  his  stipulation,  and  that  he  could  not  enter  judgment 
for  the  amount  found  due  him  (See  TJie  People  agt.  Denison,  ante,  157). 

The  court  of  appeals,  in  affirming  the  judgment  of  the  general  term, 
ordering  a  new  trial,  with  judgment  absolute  for  the  plaintiff,  said, 
"  with  costs: " 

Held,  That  that  judgment  for  costs  carries  the  general  costs  of  the  action 
from  beginning  to  end,  except  the  costs  of  the  appeals  taken  by  plain' 
tiff  from  the  order  confirming  the  report  of  the  referee,  which  were 
specially  adjudged  to  the  defendant,  and  that  these  costs  should  be 
offset  against  each  other,  and  judgment  should  be  entered  for  the  plain- 
tiff for  the  excess. 

Special  Ter?n,  August •,  1880. 
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MOTION  by  defendant  for  leave  to  enter  judgment  upon  a 
referee's  report,  and  motion  submitted  by  both  parties  to 
offset  costs,  both  motions  being  heard  without  notice  upon 
stipulation  of  counsel. 

The  action  was  begun  in  April,  1875.  The  plaintiff  in 
his  complaint  alleged  that  he  and  his  copartner,  one  Henry 
Rancke  (who  was  made  a  defendant  because  he  declined 
to  unite  with  him  as  a  plaintiff),  on  the  23d  day  of  October, 
1873,  made  an  assignment  to  the  defendant  for  the  benefit  of 
their  creditors ;  that  the  defendant,  with  the  assets  of  the 
firm,  had  discharged  their  debts  and  liabilities,  and  had 
remaining  in  his  hands  a  considerable  surplus ;  that  Rancke 
had  transferred  his  interest  in  such  surplus  to  the  plaintiff ; 
demanded  an  accounting  and  asked  judgment  upon  such 
accounting  that  the  defendant  pay  over  to  him  the  sum 
remaining  in  his  hands. 

The  answer  of  the  defendant  admitted  the  assignment  and 
the  payment  of  the  indebtedness  of  the  firm  of  Rancke  & 
Rust,  except  that  due  himself,  but  alleged  that  the  defendant 
had  already  rendered  an  account  of  his  assignment,  on  which 
it  appeared  that  the  surplus  remaining  in  his  hands  was  not 
sufficient  to  discharge  the  indebtedness  of  the  firm  to  himself. 
For  a  second  defense  he  alleged  that  he  had  before  the  beginning 
of  the  suit  stated  to  the  plaintiff  his  account  as  such  assignee, 
and  that  on  such  accounting  the  balance  due  him  from  the 
firm  was  $1,881,  for  which  he  asked  judgment  against  the 
plaintiff  and  against  his  codefendant  Rancke.  The  reply  of 
the  plaintiff  denied  the  counterclaim. 

The  case  was  tried  in  November,  1875,  before  a  judge  with- 
out a  jury,  who  dismissed  the  complaint  and  ordered  judg- 
ment for  the  defendant  Hauselt  against  the  plaintiff  Rust,  and 
against  his  codefendant  Rancke,  for  the  sum  of  $1,881. 

On  appeal  to  the  general  term,  on  the  8th  of  May,  1876, 
the  judgment  of  the  special  term  was  reversed.  The  judg- 
ment first  entered  upon  such  reversal  did  not  direct  a  new 
trial  (9  Jones  &  Spencer,  467). 
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The  defendant  Hauselt  thereupon  appealed  to  the  court  of 
appeals  from  the  judgment  of  reversal,  without  giving  the 
stipulation  required  by  section  191  of  the  Code  upon  an  appeal 
from  a  judgment  ordering  a  new  trial. 

The  court  of  appeals  declined  to  hear  the  appeal  unless  the 
notice  of  appeal  was  amended  by  inserting  such  stipulation 
upon  the  argument.  That  being  done  the  court  of  appeals 
heard  the  argument,  but  dismissed  the  appeal  on  the  ground 
that  it  was  from  a  simple  order  of  reversal  from  which  no 
appeal  would  lie  to  that  court  (69  N.  J".,  485).  Thereupon, 
by  stipulation  of  counsel,  the  order  of  this  court,  dated  May 
8,  1876,  was  so  amended  as  to  reverse  the  judgment  of  the 
special  term  and  to  order  a  new  trial;  and  judgment  to  that 
effect  was  entered. 

From  this  judgment  the  defendant  Hauselt  again  appealed 
to  the  court  of  appeals,  giving  in  his  notice  of  appeal  the 
stipulation  required  by  section  191  of  the  Code  —  that  if  the 
order  for  a  new  trial  should  be  affirmed,  judgment  absolute 
should  be  rendered  against  him. 

At  the  March  term  of  the  court  of  appeals,  'in  1879,  the 
order  of  the  general  term  of  the  superior  court  was  affirmed, 
and  judgment  absolute  for  the  plaintiff  on  the  stipulation, 
with  costs,  was  ordered  (76  N.  Y.,  614). 

The  judgment  of  the  court  of  appeals  was  in  due  form 
made  the  judgment  of  the  superior  court.  It  was  then,  at  a 
special  term  of  this  court,  on  the  29th  day  of  March,  1879, 
ordered  that  the  plaintiff  John  C.  Rust  have  judgment  abso- 
lute against  the  said  defendant  Charles  Hauselt,  with  costs. 
It  was  further  ordered  that  it  be  referred  to  a  "  referee  to 
state  the  account  and  to  ascertain  and  determine  the  sum  or 
amount  which  was  due  from  the  defendant  Charles  Hauselt 
to  the  plaintiff  John  C.  Rust,  under  the  judgment  of  the 
court  of  appeals  and  the  judgment  of  this  court  entered 
thereon." 

The  parties  attended  before  the  referee,  who  reported  July 
8,  1879:  "That  the  defendant  Hauselt  received  under  the 
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assignment  the  sum  of  $13,000;  that  he  paid  to  creditors  of 
the  firm  $11,235.32,  leaving  a  balance  of  $1,764.68  ;  that  the 
indebtedness  to  Charles  Hauselt  was  recognized  and  stated  in 
the  statement  of  liabilities  of  said  firm,  furnished  to  him  by 
said  firm  at  the  time  of  said  assignment,  to  be  the  sum  of 
$3,000 ;  that  all  of  said  balance  is  not  sufficient  to  pay  the 
indebtedness  due  the  said  Hauselt  from  the  said  firm,  irre- 
spective of  his  commissions  as  assignee ;  that  he  has  ascer- 
tained and  reports  that  there  is  no  sum  or  amount  whatever 
due  from  the  said  defendant  Charles  Hauselt  to  the  plaintiff 
John  C.  Rust," 

The  defendant  took  up  and  filed  the  referee's  report  and 
moved  for  its  confirmation.  No  exceptions  to  the  report 
having  been  filed  it  was  confirmed,  as  of  course,  under  rule  30. 
An  appeal  from  the  order  confirming  the  report  was  taken  by 
the  plaintiff.  The  general  term  affirmed  the  order.  An  appeal 
from  this  order  of  affirmance  was  dismissed  by  the  court  of 
appeals  June  10,  1880. 

The  defendant  then  attempted  to  tax  the  costs  of  the  action. 
The  clerk  declined  to  tax  his  costs,  on  the  ground  that  the 
costs  had  not  been  awarded  to  him.  The  court  sustained 
the  clerk's  ruling.  The  defendant  then  attempted  to  tax,  as 
his  disbursements,  the  eighty  dollars  paid  the  referee  upon 
taking  up  his  report.  This  was  refused  by  the  clerk,  and 
judge  FBEEDMAN,  before  whom  the  matter  was  taken,  sus- 
tained the  clerk,  holding  that  disbursements  followed  costs, 
and  that  a  party  not  entitled  to  costs  was  not  entitled  to  tax 
disbursements. 

Now  the  defendant  seeks  to  enter  an  affirmative  judgment 
against  the  plaintiff  for  the  amount  of  the  indebtedness  of 
Rancke  and  Rust  to  him,  stated  in  the  computation  of  the 
referee  as  remaining  unpaid  after  the  application  of  all  the 
moneys  which  came  into  his  hands  by  virtue  of  the  assignment. 
The  question  then  is  whether,  under  the  circumstances  recited, 
the  defendant  is  entitled  to  enter  such  judgment,  and  what 
costs  the  respective  parties  are  entitled  to. 
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Louis  Sanders,  for  defendant. 

RUSSELL,  «/. —  The  defendant  claims  substantially  the  same 
rights  as  if  the  reference  ordered  for  the  purpose  of  carrying 
out  the  order  of  the  court  of  appeals  giving  the  plaintiff  judg- 
ment absolute  were  an  ordinary  reference  to  hear,  try  and 
determine  all  the  issues  in  the  action  on  the  coming  in  of  the 
report  as  to  which  he  would  be  entitled,  as  a  matter  of  course, 
to  enter  judgment. 

There  are  two  objections  to  this  theory :  In  the  first  place 
it  was  not  such  a  reference,  but  a  reference  to  state  the 
accounts  and  to  report  what  was  due  the  plaintiff.  In  the 
next  place  the  defendant's  rights  must  now  be  considered 
with  reference  to  his  stipulation  on  appeal  from  the  order 
granting  a  new  trial  to  the  court  of  appeals,  and  the  determ- 
ination of  the  court  of  appeals  rendering  judgment  absolute 
against  him. 

What  was  the  effect  of  that  stipulation  and  judgment  ?  Did 
it  mean  something  or  nothing  ?  Could  the  defendant  stipu- 
late that  judgment  absolute  should  be  rendered  against  him, 
and  under  such  a  judgment  still  enter  an  affirmative  judgment 
for  all  that  he  originally  claimed  ? 

I  think  not.  Any  right  which  he  had  to  the  affirmative 
relief  claimed  in  his  answer  was  lost  by  the  judgment  of  the 
court  of  appeals  on  his  stipulation,  so  that  when  the  case  came 
back  to  the  superior  court,  it  stood  in  the  same  position  as  if 
there  had  been  no  answer  interposed  —  at  any  rate,  no  answer 
asking  for  affirmative  relief.  The  court  might  have  taken  the 
account,  and,  having  ascertained  that  there  was  nothing  due 
the  plaintiff,  ordered  judgment  for  the  plaintiff  simply  for 
costs,  in  conformity  with  the  decision  of  the  court  of  appeals. 
It  chose  instead  to  have  the  examination  made  by  a  referee 
under  its  direction. 

The  defendant  acquired  no  new  rights  by  reason  of  the 
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matter  being  sent  to  a  referee.  The  referee  was  simply  to 
perform  an  act  for  the  court,  mainly  ministerial,  whereupon 
it  became  the  duty  of  the  court  to  enter  a  final  judgment  in 
conformity  to  the  decision  of  the  court  of  appeals. 

There  cannot  be  such  a  thing  as  a  judgment  absolute  for 
the  plaintiff,  and  a  finding  for  defendant  of  a  larger  balance 
due  him  (Shufelt  agt.  Rowley,  4  Cowen,  58). 

In  Thompson  agt.  Lumley  (7  Daly,  74),  which  was  an 
action  for  malicious  prosecution,  the  complaint  was  dismissed 
at  the  trial.  The  general  term  reversed  the  judgment  and 
ordered  a  new  trial.  The  court  of  appeals  affirmed  the  order 
and  ordered  judgment  absolute  for  the  plaintiff,  upon  the 
usual  stipulation.  The  case  coming  back  to  the  common 
pleas,  damages  were  assessed  by  a  judge  and  petit  jury.  On 
the  assessment  of  damages,  judge  VAN  BEUNT  ruled  that  the 
plaintiff  need  give  no  evidence  as  to  the  payment  of  the  sum 
of  $700  costs  and  counsel  fees,  alleged  in  the  complaint  to 
be  special  damages,  because  the  judgment  of  the  court  of 
appeals  established  that  claim.  Motion  was  made  to  vacate 
the  assessment  of  damages,  which  was  denied,  and  on  the 
appeal  from  the  order  denying  that  motion,  chief  justice 
DALY  said  : 

"  The  effect  of  the  judgment  of  the  court  of  appeals  was 
the  same  as  if  the  wrhole  of  the  plaintiffs  cause  of  action 
had  been  admitted.  It  was  equivalent  to  an  admission,  by  a 
failure  to  put  in  an  answer,  that  the  defendants  had,  mali- 
ciously and  without  probable  cause,  caused  the  plaintiff  to  be 
arrested,  imprisoned  and  prosecuted  upon  a  charge  of  perjury. 
But  the  amount  paid  for  counsel  fees  and  costs  the  plaintiff 
had  to  prove  upon  the  assessment,  for  that  was  in  no  way 
settled  by  the  judgment  of  the  court  of  appeals,  the  effect  of 
which  was  simply  to  establish  the  plaintiff's  cause  of  action  as 
averred  in  his  complaint,  but  nothing  more,  and* the  ruling  of 
the  judge  upon  this  point  was,  in  my  opinion,  erroneous 
(P.  76).  *  As  respects  the  assessment  of 

damages  in  this  case,  it  is  to  be  regarded  as  analogous  to  a 
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default  upon  a  failure  to  answer,  and  to  be  governed  by  the 
practice  which  existed  upon  assessing  damages  upon  an  inquest 
at  the  circuit  or  upon  a  writ  of  inquiry  before  a  sheriff's 
jury"  (P.  78). 

"What,  then,  is  the  effect  of  an  admission  by  failure  to 
answer?  Clearly,  that  the  plaintiff  in  an  action  is  entitled  to 
the  relief  demanded. 

It  would  be  an  extraordinary  thing  for  a  defendant  who  did 
not  answer  to  get  an  affirmative  judgment  in  the  nature  of  a 
counterclaim. 

In  Wright  agt.  Delafield  (25  N.  T.,  266)  the  plaintiff 
brought  his  action  to  restrain  the  prosecution  of  actions  pend- 
ing against  him  on  notes  given  for  the  purchase  of  land,  on 
the  ground  of  defective  title,  and  prayed  that  the  defendant 
might  be  required  to  make  a  good  title  and  convey.  There 
was  a  pure  defense  to  the  action,  which  prevailed.  But  the 
judge  before  whom  the  case  was  tried,  without  a  jury,  not 
only  dismissed  the  complaint,  but  gave  judgment  for  the 
defendant  for  the  amount  of  the  notes.  The  plaintiff  appealed 
from  this  judgment,  and  it  was  reversed  because  there  was  no 
claim  in  the  defendant's  answer  for  judgment  upon  the  notes. 
SMITH,  J.,  delivering  the  opinion  of  the  court,  said  : 

"  The  principle  still  remains  that  the  judgment  to  be  ren- 
dered by  any  court,  must  be  secundum  allegata  et  probata, 
and  this  rule  cannot  be  departed  from  without  inextricable 
confusion,  uncertainty  and  mischief  in  the  administration  of 
justice.  Parties  go  to  court  to  try  the  issues  made  by  the 
pleadings,  and  courts  have  no  right  to  make  new  issues  for 
them  on  the  trial,  to  their  surprise  or  prejudice,  or  to  find 
judgments  on  grounds  not  put  in  issue  and  distinctly  and  fairly 
litigated"  (See,  also,  Kniffen  agt.  McConnell,  30  N.  Y.,  285, 
290 ;  Stephens  agt.  Hall,  $  RoU.,  674 ;  Doyle  agt.  Mulrein, 
1  Sweeney,  521 ;  Norbury  agt.  Seeley,  4=  How.  Pr.,  73 ;  Glen, 
Manuf.  Co.  agt.  Hall,  6  Lam.,  158). 

The  rendering  of  an  affirmative  judgment  in  favor  of  a 
party  who  had  stipulated  that  judgment  absolute  should  be 
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rendered  against  him  would  be  quite  as  improper  as  to  render 
judgment  in  his  favor  for  what  his  pleadings  did  not  claim. 

It  is  suggested  that  the  case  of  The  People  agt.  Denison 
(ante,  157)  is  an  authority  for  the  position  here  taken  by  the 
defendant.  I  think  not.  In  that  case  the  action  was  brought 
by  the  People  to  recover  certain  sums  of  money  alleged  to 
have  been  overpaid  to  the  defendants  by  fraudulent  collusion 
with  certain  officers  of  the  state  government.  The  defense 
was  a  denial  and  a  counterclaim.  The  referee  reported  in 
favor  of  the  plaintiffs  for  the  amount  claimed.  The  general 
term  reversed  the  judgment  entered  thereon  and  ordered  a 
new  trial.  An  appeal  was  taken  by  the  attorney-general  from 
the  judgment  and  order  of  the  general  term  to  the  court  of 
appeals,  the  usual  stipulation  being  given.  The  action  of  the 
general  term  was  affirmed  and  judgment  absolute  for  the 
defendants  rendered.  The  judgment  of  the  court  of  appeals 
having  been  made  the  judgment  of  the  supreme  court,  the 
defendants,  without  any  further  action  or  order,  entered  judg- 
ment against  the  state  for  the  amount  of  their  counterclaim. 
Motion  was  made  by  the  attorney-general  to  set  aside  this 
judgment.  Judge  WESTBROOK  granted  that  motion  —  first, 
because  a  sovereign  state  which  has  never  authorized  the  bring- 
ing of  suits  against  itself  in  its  own  courts  for  the  recovery  of 
any  debt  or  obligation  supposed  to  be  owing  by  it,  but  which 
has  established  a  state  board  of  audit  for  the  purpose  of  hear- 
ing and  deciding  all  private  claims,  cannot  have  a  judgment 
rendered  against  it  in  the  courts ;  second,  because,  even  if 
Buch  a  judgment  could  be  rendered  at  all,  inasmuch  as  the 
counterclaim  was  not  litigated  or  considered  upon  the  trial 
before  the  referees,  the  defendants  could  not  have  judgment 
for  the  amount  claimed  without  an  assessment  of  damages 
pursuant  to  section  194  of  the  Code.  Certainly  tnis  case  can- 
not be  an  authority  for  the  entry  of  judgment  by  a  party  who 
has  stipulated  that  judgment  absolute  should  be  rendered 
against  him. 

In  the  Denison  case,  the  defendant,  in  whose  favor  judg 
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ment  absolute  had  been  ordered,  sought  to  enter  judgment 
without  having  his  damages  assessed,  and  was  forbidden. 

In  the  case  at  bar  the  defendant,  against  whom  judgment 
absolute  has  been  ordered,  seeks,  nevertheless,  to  enter  judg 
rnent  for  all  he  ever  claimed.  This  he  cannot  do. 

The  court  of  appeals,  in  affirming  the  judgment  of  the 
general  term,  ordering  a  new  trial,  with  judgment  absolute 
for  the  plaintiff,  said,  "  with  costs." 

I  am  of  opinion  that  that  judgment  for  costs  carries  the 
general  costs  of  the  action  from  beginning  to  end,  except 
the  costs  of  the  appeals  taken  by  plaintiff  from  the  order 
confirming  the  report  of  the  referee,  which  were  specially 
adjudged  to  the  defendant  Hauselt. 

These  costs  should  be  offset  against  each  other,  and  judg- 
ment should  be  entered  for  the  plaintiff  for  the  excess. 


N.  T.  MARINE  COUET. 

MORRIS  WENTZLER  agt.  JOSE  B.  Ross. 

Attachment  against  property  —  Fraudulent  disposition —  Code  of  Civil  Pro- 
cedure, section  3169. 

The  failure  to  allege,  in  the  language  of  section  3169,  subdivision  5  of  the 

Code  of  Civil  Procedure,  that  the  defendant  is  an  adult  is  not  material. 

The  law  will  presume  that  he  is  an  adult,  and  what  is  presumed  need 

not  be  otherwise  proved  in  the  first  instance. 
Facts  stated  in  an  affidavit  upon  information  and  belief  are  evidence  where 

the  affiant  gives  the  sources  of  his  information  and  a  sufficient  excuse 

for  not  obtaining  the  affidavits  of  the  informants. 

Special  Term,  /September,  1880. 
MOTION  to  vacate  attachment  against  property. 
H.  E.  Famwoorth,  for  motion. 
Blumemteil  &  Hirach,  opposed. 
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McADAM,  J.  —  The  plaintiff  alleges  a  cause  of  action  for 
the  recovery  of  $1,534.75  for  goods  sold  and  delivered  by 
him  to  the  defendant  at  his  request  and  at  prices  agreed  upon. 
The  breach  assigned  is  the  failure  of  the  defendant  to  pay  for 
the  goods  (Salisbury  agt.  Stinson,  10  Nun,  242).  Thus  we 
have  the  contract  and  its  breach.  The  failure  to  allege,  in 
the  language  of  section  3169,  subdivision  5  of  the  Code  of 
Civil  Procedure,  that  the  defendant  is  an  adult  is  not  mate- 
rial. The  law  will  presume  that  he  is  an  adult ;  and  what  is 
presumed  need  not  be  otherwise  proved  in  the  first  instance. 
The  facts  stated  in  the  affidavit  upon  the  affiant's  information 
are  made  evidence  where,  as  in  this  case,  he  gives  the  sources 
of  his  information  and  a  sufficient  excuse  for  not  obtaining 
the  affidavits  of  the  informants.  The  defendant's  foreman, 
Mr.  Murphy,  told  the  plaintiff  that  the  defendant  intended  to 
make  a  general  assignment,  and  that  in  order  to  prevent  his 
property  from  being  administered  thereunder,  he  was  selling 
and  disposing  of  his  goods  without  making  any  entries  in  his 
books.  (1.)  That  he  sold  an  item  of  $234  to  E.  Poland  &  Co. 
in  this  way.  (2.)  That  on  September  7,  1880,  he  sent  $486 
to  his  mother  in  Connecticut ;  and  (3.)  About  the  same  time 
gave  one  Sommers,  a  pawnbroker,  about  $600  in  business 
paper.  (4.)  That  the  defendant  had  told  him  that  he  was 
going  to  ship  away  large  quantities  of  goods.  (5.)  That  the 
defendant  has  been  collecting  large  amounts  of  accounts,  and 
the  week  preceding  the  attachment  collected  $1,000  from 
various  parties.  (6.)  That  he  recently  disposed  of  an  interest 
in  a  mortgage ;  and  all  these  acts  are  said  to  be  in  anticipa- 
tion of  a  contemplated  fraud  upon  creditors.  These  acts, 
susceptible  of  explanation  or  denial  by  the  defendant  (if 
untrue),  are  left  unanswered  and  unexplained,  and  make  out  a 
primafaeie  case  sufficient  at  least  to  call  upon  the  defendant 
for  some  answer  or  explanation.  The  motion  to  vacate  the 
attachment  will,  therefore,  be  denied  with  leave  to  renew 
upon  affidavits. 
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SUPKEME  COUKT. 
JAMES  H.  GREENSWARD  agt.  UNION  DIME  SAVINGS  INSTITUTION. 

Restriction  of  examinations  before  trial  —  Motion  to  define  and  limit  the  scope 
of  the  examination — The  proper  course. 

Where  the  main  purpose  of  an  examination  of  parties  before  trial,  as  dis- 
closed by  the  affidavit  on  which  the  order  for  the  examination  was 
made,  seemed  to  be  designed  to  establish  the  ultimate  fact  of  an  indicta- 
ble offense  in  which  the  plaintiff  confesses  himself  guilty  with  the 
defendants: 

Held,  that  it  is  not  competent  to  compel  the  defendants  to  testify  to  any 
evidentiary  fact,  such  as  the  execution  of  certain  deeds  and  the  like, 
which  have  a  tendency  to  establish  what  might  result  in  a  criminal 
charge  against  them,  or  which  will  subject  them  to  a  penalty. 

Parties  to  a  suit  have  the  right  to  be  protected  from  inquiries  of  this  kind, 
and  the  proper  course  to  be  pursued  is  by  motion  to  limit  the  exam- 
ination to  legitimate  matters  rather  than  by  objection  to  the  several 
questions  as  they  may  be  propounded,  or  by  the  advice  of  counsel  to 
his  clients  that  they  are  shielded  by  the  statute  from  answering. 

N.  Y.  Chambers,  September,  1880. 

JAMES  H.  GREENSWARD,  a  lawyer,  sued  the  Union  Dime 
Savings  Institution  and  its  trustees  to  recover  $5,000  for 
alleged  services  in  taking  care  of  eleven  houses  and  lots  in 
Forty-seventh  street  and  Lexington  avenue  during  two  years 
from  November,  1876.  The  plaintiff  says  that  the  savings 
bank  purchased  this  property,  on  which  it  held  first  mort- 
gages to  a  large  amount,  from  the  receiver  and  assignee  in 
bankruptcy  of  the  estate  of  Anson  B.  Birdsall ;  that  the  bank 
and  its  trustees  desiring  to  have  the  title  to  the  property  taken 
in  the  name  of  some  third  person  induced  him  to  take  such 
title,  he  giving  back  to  the  bank  mortgages  upon  the  property 
and  a  reconveyance  of  the  title,  the  deed  to  him  being  recorded, 
while  the  deed  by  him  to  the  bank  was,  by  mutual  agree- 
ment, withheld  from  record.  The  defendants,  plaintiff  alleges, 
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promised  to  pay  him  for  taking  charge  of  and  endeavoring  to 
effect  a  sale  of  the  property.  The  defense  is  that  plaintiff, 
during  the  time  mentioned,  was  in  the  employment,  as  clerk, 
of  John  H.  V.  Arnold,  one  of  the  defendants  and  counsel  for 
the  bank,  and  that  whatever  services  plamtiff  rendered  were 
as  such  clerk  and  had  been  fully  paid  for ;  that  the  bank  had 
surrendered  to  plaintiff  the  bonds  and  mortgages,  and  obtained 
from  him  a  release  of  all  claims  in  respect  to  this  property. 
The  plaintiff  obtained  from  judge  BEACH,  in  supreme  court 
chambers,  an  order  requiring  three  of  the  defendants,  Napo- 
leon J.  Haines,  (rardner  S.  Chapin  and  Aaron  Close,  to  submit 
to  an  examination  as  parties  before  trial.  Then  the  case  came 
before  judge  MACOMBER  upon  a  motion  by  defendants  to  define 
and  limit  the  scope  of  the  examination,  it  being  claimed  that 
plaintiff  was  precluded  from  examining  the  defendants  as 
to  any  oral  understanding  in  the  matter,  he  having  himself 
testified,  in  November,  1877,  before  William  J.  Best,  bank 
examiner,  that  he  had  instructed  Mr.  Arnold  to  bid  for  the 
property  for  him  at  the  sale  of  the  bankrupt's  estate ;  that 
fifty  dollars  was  the  amount  of  the  bid,  and  that  the  purchase 
was  not  suggested  by  Arnold  as  a  cover  or  blind  to  conceal  the 
ownership,  which  was  in  the  savings  institution ;  that  his  idea 
was  that  if  real  estate  went  up  there  might  be  something  in 
them,  but  since  it  had  gone  down  he  would  give  a  deed  to  the 
bank  for  the  houses. 

S.  C.  Conable,  for  plaintiff. 
William  H.  Arnoux,  for  defendants. 

MACOMBER,  J.  —  In  granting  the  application,  said :  It  can- 
not be  permitted  to  the  plaintiff  to  ask  of  the  defendants  on 
this  examination  any  question  which  will  tend  to  establish  the 
fact  as  alleged  in  the  complaint  and  in  the  plaintiff's  affidavit, 
that  the  title  to  the  lands  mentioned  was  taken  in  the  name 
of  the  plaintiff,  and  mortgages  were  executed  by  him  to  the 
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corporation  for  the  purpose  of  enabling  the  bank  to  pass  a 
proper  examination  at  the  hands  of  the  bank  examiner.  It 
has  long  been  enacted  by  statute  that  a  witness  shall  not  be 
required  to  give  any  answer  which  will  have  a  tendency  to 
accuse  himself  of  any  crime  or  misdemeanor,  or  to  expose  him 
to  any  penalty  or  forfeiture  (2  Stat.  at  Large,  422,  sec.  71 ; 
Code  Civil  Procedure,  sec.  837).  The  main  purpose  of  the 
examination,  as  disclosed  by  the  affidavit,  seems  to  be  designed 
to  establish  the  ultimate  fact  of  an  indictable  offense,  in  which 
the  plaintiff  confesses  himself  guilty  with  the  defendants.  It 
is  clearly  not  competent  to  compel  the  defendants  to  testify  to 
any  evidentiary  fact,  such  as  the  execution  of  the  deeds  and 
the  like,  which  have  a  tendency  to  establish  what  might  result 
in  a  criminal  charge  against  them,  or  which  will  subject  them 
to  a  penalty.  I  do  not,  of  course,  speak  of  what  the  truth  is 
in  the  case  as  to  the  imputation  made  against  the  defendants. 
Parties  to  a  suit,  without  reflection  upon  their  integrity  in 
making  the  objection,  have  the  right  to  be  protected  from 
inquiries  of  the  kind  ;  and  their  counsel  has,  in  my  judgment, 
pursued  the  proper  course  by  motion  to  limit  the  examination 
to  legitimate  matters,  rather  than  by  objection  to  the  several 
questions  as  they  may  be  propounded,  and  by  advice  to  his 
clients  that  they  are  shielded  by  the  statute  from  answering 
them.  There  may,  perhaps,  be  some  difficulty  in  defining  so 
accurately  as  to  cover  all  questions  upon  what  subjects  the 
defendants  may  be  examined,  but  the  foregoing  does,  I  think, 
indicate  sufficiently  clearly  for  guidance  of  counsel  the  proper 
limitation  of  the  examination. 
VOL.  LIX  51 
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COURT  OF  APPEALS. 

LUMAN  WOODMANSEE  et  al.,  appellants,  agt.  AMOS  S.  RODGERS, 
respondent. 

Attachment —  Code  of  Civil  Procedure,  sectionQ82  —  What  is  an  actual  appli- 
cation of  attached  property  under  this  section  —  Vacation  of,  by  subsequent 
attaching  creditor. 

A  mere  levy  under  an  execution  is  not  such  an  actual  application  of  the 
attached  property  or  the  proceeds  thereof,  under  section  682  of  the 
Code  of  Civil  Procedure,  as  to  bar  the  right  of  the  subsequent  lienor  to 
move  to  vacate  the  same,  as  provided  in  this  section. 

The  language  of  this  section  of  the  Code  means  an  actual  and  real  appli- 
cation of  the  property  or  its  proceeds,  as  distinguished  from  a  construct- 
ive one. 

While  the  property  remains,  before  it  has  been  actually  transferred  to  the 
plaintiff,  or  in  case  of  sale,  before  its  proceeds  have  gone  to  him,  it  is 
possible  for  the  court  to  control  and  determine  the  liens  upon  it,  fixing 
their  order  and  enforcing  their  payment  on  the  one  hand,  or  discharging 
or  removing  them  on  the  other  (Affirming  8.  C.,  58  How.,  439). 

September,  1880. 

THE  plaintiffs  obtained  an  attachment  against  the  property 
of  the  defendant  on  October  twentieth.  On  the  twenty- 
second  they  obtained  judgment  and  levied  execution.  On  the 
twenty-first  of  October,  Weil  Bros,  levied  an  attachment. 
After  judgment  of  plaintiffs,  Weil  Bros,  moved  to  vacate  the 
attachment  of  plaintiffs.  The  latter  contended  that  the  former 
were  too  late  with  the  motion,  as  plaintiffs  had  levied  an  exe- 
cution, which  amounted  to  an  actual  application  of  the 
attached  property  to  the  payment  of  the  judgment. 

Judge  BRADY,  at  special  term  (see  58  Ifotc-.,  98),  overruled 
this  objection  and  set  aside  the  attachment.  This  decision 
was  sustained  at  general  term  in  an  opinion  delivered  by  judge 
DAVTS  (see  58  JTow.,  439),  whereupon  plaintiffs  appealed  to  the 
court  of  appeals. 
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Otto  Ifowitz,  for  appellants. 
Blumensteil  &  Hirsch,  for  respondent  Weil  Bros. 

FINCH,  J.  —  The  plaintiffs  obtained  an  attachment  against 
the  property  of  the  defendant  on  the  20th  day  of  October, 
1879,  and  on  the  twenty-second  of  the  same  month  perfected 
judgment  in  their  action  and  issued  execution,  under  and  by 
virtue  of  which  the  sheriff  levied  upon  the  property  of  the 
defendant  upon  the  same  day. 

The  firm  of  Weil  Bros,  obtained  a  warrant  of  attachment 
against  the  property  of  the  defendant,  which  is  conceded  to 
have  been  subsequent  in  point  of  time  to  that  obtained  by 
plaintiffs,  although  its  date  in  the  printed  case  is  October  2, 
1879.  The  date  is  probably  a  mistake,  for  the  argument  went 
upon  a  distinct  concession,  on  both  sides,  that  as  against  the 
plaintiff  the  firm  of  Weil  Bros,  were  subsequent  lienors. 

On  the  28th  of  October,  1879,  the  latter  moved  to  vacate 
the  plaintiffs'  attachment,  which  motion  was  granted,  and  the 
order  affirmed  by  the  general  term.  The  sole  question  pre- 
sented here  is  whether,  under  sectiqn  682  of  the  Code,  the 
subsequent  lienors  had  the  right  to  move  in  face  of  the  fact 
that  the  defendant's  property  had  already  been  levied  upon 
by  virtue  of  the  plaintiffs'  execution.  The  Code  provides  that 
the  subsequent  lienor  may  make  the  motion,  "before  the 
actual  application  of  the  attached  property  or  the  proceeds 
thereof  to  the  payment  of  a  judgment  recovered  in  the 
action." 

We  think  the  conclusion  of  the  general  term  —  that  a  mere 
levy  under  an  execution  is  not  such  actual  application  as  to 
bar  the  right  of  the  subsequent  lienor  to  move  —  was  correct. 
While  a  levy  upon  sufficient  property  has  often  been  held  to 
be  payment  of  the  debt,  and  to  extinguish  the  judgment,  it  is 
only  constructively  so,  and  with  reference  to  the  equitable 
rights  of  others,  and  the  judgment  may  nevertheless  not  be 
in  fact  paid.  We  think  the  language  of  the  Code,  in  the  sec- 
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tion  referred  to,  means  an  actual  and  real  application  of  the 
property  or  its  proceeds,  as  distinguished  from  a  constructive 
one.  The  reason  of  the  rule  plainly  leads  in  this  direction. 
While  the  property  remains,  before  it  has  been  actually  trans- 
ferred to  the  plaintiff,  or  in  case  of  sale,  before  its  proceeds 
have  gone  to  him,  it  is  possible  for  the  court  to  control  and 
determine  the  liens  upon  it,  fixing  their  order  and  enforcing 
their  payment  on  the  one  hand,  or  discharging  or  removing 
them  on  the  other.  No  evil  can  result,  unless  from  a  delay 
which  has  in  fact  transferred  the  property  or  its  proceeds 
upon  a  lien  fully  and  completely  enforced.  That  evil  was  the 
one  at  which  the  provision  of  the  section  in  question  was 
aimed,  and  it  does  not  exist  where  there  is  merely  a  levy 
under  which  neither  the  property  nor  its  proceeds  have  actu- 
ally and  in  fact  passed  to  the  creditor.  That  seems  to  us  to 
be  the  true  construction  of  the  section,  and  it  follows  that  the 
order  should  be  affirmed. 
All  concur. 


MONTGOMERY  COUNTY  COURT. 

GEORGE  SNYDER  and  JOHN  CRANKER,  respondents,  agt.  DANIEL 
SCHRAM,  appellant. 

Justices'  courts  —  Constable's  return  —  Power  of  justices  of  the  peace  as  to 
amendments  —  Irregularities  which  witt  not  affect  a  judgment —  Officer  de 
facto  —  his  acts  sustained. 

Where,  on.  appeal  from  a  justice's  judgment,  it  is  alleged  as  error  that  the 
constable  who  served  the  summons  was  not  a  legal  officer  and  that  his 
return  of  the  service  is  false,  it  is  shown  by  affidavits  that  the  person 
serving  the  summons  has  long  been  acting  and  recognized  by  the  public 
as  a  constable  and  claims  to  be  a  legal  officer  and  r.nthorized  to  act  as 
such: 

Held,  that,  being  a  de  facto  constable  his  official  acts,  so  far  as  the  public 
and  third  persons  are  concerned,  are  just  as  valid  and  effectual  as 
though  he  was  an  officer  dejure,  and  his  title  and  acts  can  only  be  ques- 
tioned in  a  direct  proceeding  with  him  in  which  they  were  in  issue. 
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Where  a  justice's  return  on  appeal  shows  that  all  the  jurisdictional  steps 
were  taken  necessary  to  a  valid  judgment  before  him;  that  he  issued  a 
summons  which  was  served  on  the  defendant  by  a  constable  personally, 
enough  is  stated  to  raise  the  presumption  of  the  regularity  as  to  the 
form  of  the  summons  and  its  due  service.  If  any  error  occurred,  it  is 
the  duty  of  the  appellant  to  make  it  clearly  appear  to  the  court  on 
appeal,  as  no  presumption  can  be  indulged  in  against  the  judgment. 

Where  the  justice  in  his  return  certified  that  he  issued  and  delivered  the 
summons  to  the  constable  for  service  on  the  twenty-third,  and  on  the 
same  day  it  was  duly  returned  to  him  by  the  constable  with  a  return  of 
personal  service,  the  constable  in  his  return  certifying  that  he  served  the 
summons  on  the  3d  day  of  January,  1880.  From  affidavits  read  it 
appeared  that  the  summons  was  duly  served  and  returned  on  January 
twenty-third.  The  date  of  service  in  the  constable's  return  is  not  cor- 
rect, and  was  inserted  by  him  by  mistake  in  neglecting  to  add  the  figure 
2  just  before  the  figure  3: 

Held,  that  this  is  not  fatal  to  the  judgment. 

Held,  also,  that  ample  power  exists  for  amending  the  constable's  return 
and  correcting  the  irregularity  therein.  The  justice  had  the  authority 
to  allow  the  amendment  before  or  after  judgment,  and  the  amendment 
may  be  allowed  now  in  furtherance  of  justice. 

July  31,  1880. 

J.  D.  &  F.  F.  Wendell,  for  respondents. 

R.  J.  Sanson,  for  appellant. 

Z.  S.  WESTBROOK,  County  Judge.  —  This  case  comes  up  on 
an  appeal  taken  by  the  defendant  from  a  judgment  recovered 
against  him  before  A.  D.  Canning,  Esq.,  a  justice  of  the  peace 
of  the  town  of  Hinden,  on  January  30,  1880.  It  is  alleged, 
as  error,  that  the  constable  who  served  the  summons  was  not 
a  legal  officer,  and  that  his  return  of  the  service  is  false. 
These  are  assigned  as  errors  of  fact.  The  summons  was  dated 
and  issued  on  January  23,  1880,  and  was  made  returnable  on 
January  thirtieth,  at  9  o'clock  A.  M.,  and  was  in  due  form. 

The  justice  in  his  return  certifies  that  he  issued  and  delivered 
the  summons  to  the  constable  for  service  on  the  twenty-third, 
and  on  the  same  day  it  was  duly  returned  to  him  by  Henry 
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Husen,  a  constable  of  Montgomery  county,  with  a  return  of 
personal  service.  The  following  is  the  return  of  service 
indorsed  on  the  summons : 

"  MONTGOMERY  COUNTY,  ss. : 

I  hereby  certify  that  on  the  3d  day  of  January,  1880,  I 
served  the  within  summons  on  the  within  named  defendant, 
Daniel  Schram,  by  delivering  to  and  leaving  with  him  per- 
sonally a  true  copy  thereof. 

HENRY  HUSEN, 

Constable" 

As  to  the  objection  that  the  officer  who  served  the  sum- 
mons was  not  a  legal  constable,  I  don't  think  I  can  properly 
determine  that  question  in  this  case.  The  justice  in  his  return 
certifies  that  he  is  a  constable,  and  the  officer  in  his  return  of 
service  also  affirms  it.  The  affidavits  read  by  appellant  raise 
some  doubt  as  to  his  being  a  legal  constable.  But  the  affi- 
davits read  by  the  respondents'  counsel  show  that  he  has  long 
been  acting  and  recognized  by  the  public  as  a  constable,  and 
claims  to  be  a  legal  officer  and  authorized  to  act  as  such.  He 
was,  therefore,  a  de  facto  officer,  which  is  sufficient  for  all  pur- 
poses in  this  case,  and  his  return  is  conclusive.  Being  a  de 
facto  constable  his  official  acts,  so  far  as  the  public  and  third 
persons  are  concerned,  are  just  as  valid  and  effectual  as  though 
he  was  an  officer  de  jure,  and  his  title  and  acts  could  only 
be  questioned  in  a  direct  proceeding  with  him  in  which  they 
were  in  issue. 

In  the  case  of  Head  agt.  The  City  of  Buffalo  (3  Keyes, 
447),  a  justice  of  the  peace  heard  and  rendered  judgment  in 
the  case  after  his  term  expired,  claiming  the  right  to  continue 
to  act.  On  an  appeal  in  that  case  the  judgment  of  the  justice 
was  sustained.  Judge  PORTER  in  delivering  the  opinion  of 
the  court  of  appeals  (page  448),  says  :  "  It  is  unnecessary  to 
determine  the  question  whether  the  magistrate  was  right  in 
retaining  his  place  until  the  qualification  of  his  successor.  It 
is  sufficient  that  he  was  an  officer  de  facto  discharging  the 
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duties  of  his  position  under  color  of  legal  title.  His  judicial 
acts,  so  far  as  they  affected  only  the  rights  of  third  persons, 
were  not  subject  to  collateral  impeachment  on  the  ground  that 
he  was  no  longer  a  magistrate  dejure." 

In  Fowler  agt.  Bebee  (9  Mass.,  231)  it  was  held  that  the 
defendant  could  not  show  that  the  person  who  served  the  writ 
on  him  was  not  a  sheriff  de  jure. 

The  rule  sustaining  the  official  acts  of  officers  de  facto  is 
founded  on  considerations  of  public  policy,  and  its  mainte- 
nance is  essential  to  the  preser vatic  i  of  order,  the  security  of 
private  rights  and  the  due  enforcement  of  the  laws  (Parker 
agt.  Barker,  8  Paige,  428 ;  Weeks  agt.  Ellis,  2  Barb.,  320 ; 
Greenleaf  agt.  Low,  4  Denio,  170 ;  Wilcox  agt.  Smith,  5 
Wend.,  233). 

The  next  and  more  serious  question  is  as  to  the  irregularity 
in  the  constable's  return  of  the  service  of  the  summons. 

From  the  affidavits  read  it  appears  that  the  summons  was 
duly  served  and  returned  on  January  twenty-third.  The  date 
of  service  in  the  constable's  return  is  not  correct,  and  was 
inserted  by  him  by  mistake  in  neglecting  to  add  the  figure  2 
just  before  the  figure  3.  The  appellant's  counsel  urges  that 
this  is  fatal  to  the  judgment. 

It  is  true  that  the  justice  could  only  acquire  jurisdiction  of 
the  person  of  the  defendant  by  a  proper  return  of  the  service 
(2  vol.  Waifs  Law  and.  Prac.,  72). 

The  summons  (a  Ions:  one)  must  be  served  at  least  six  days 
before  the  time  of  appearance  mentioned  therein  (2  R.  S. 
[Edm.  ed.~\,  243,  sec.  15). 

"  The  constable  serving  a  summons  shall  return  thereupon 
in  writing  the  time  and  manner  in  which  he  executed  the 
same  and  sign  his  name  thereto  "  (Ibid,  sec.  16). 

The  constable's  return  must  show  the  time  and  manner  of 
service. 

If  it  does  not  show  any  time  when  the  summons  was  served 
the  justice  obtains  no  jurisdiction  to  proceed  ( Wheeler  agt. 
Lampman,  14  Johns.,  481) ;  and  the  constable's  return  must 
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show  that  the  summons  was  served  six  days  before  it  is  return- 
able. The  time  of  service  stated  in  the  return  is  material  to 
show  that  the  summons  was  served  six  days  before  it  is  return- 
able (Legg  agt.  Stillman,  2  Cow.,  418 ;  Bromley  agt.  Smith, 
2  mil,  517). 

Justices  are  required  to  keep  a  book  in  which  they  shall 
enter  the  time  when  they  issue  a  process  against  a  defendant, 
and  the  title  and  other  proceedings  in  each  cause  before  them 
(2  E.  S.  \Edrn.  ed.~\,  277,  sects.  243,  244) ;  and  their  dockets 
are  evidence  before  them  of  the  proceedings  had  in  any  cause 
(lUd,  sec.  245). 

Where  a  justice's  return  on  appeal  shows  that  all  the  juris- 
dictional  steps  were  taken  necessary  to  a  valid  judgment  before 
him,  that  he  issued  a  summons  which  was  served  on  the 
defendant  by  a  constable  personally,  enough  is  stated  to  raise 
the  presumption  of  the  regularity  as  to  the  form  of  the  sum- 
mons and  its  due  service.  If  any  error  occurred  it  is  the  duty 
of  the  appellant  to  make  it  clearly  appear  to  the  court  on 
appeal,  as  no  presumption  can  be  indulged  in  against  the  judg- 
ment (Potter  agt.  WUttaker,  27  How.,  10,  13). 

It  is  for  the  appellant  to  show  that  error  has  been  commit- 
ted to  his  prejudice.  Appellate  courts  in  reviewing  cases 
heard  and  decided  by  justices  of  the  peace  uniformly  regard 
them  with  great  liberality  and  seek  to  sustain  them  by  every 
reasonable  and  warrantable  intendment  (Schoonmaker  agt. 
Spencer,  54  N.  Y.,  366). 

The  constable's  return  of  service  does  not  show  that  the 
summons  was  not  served  six  days  before  it  was  returnable. 
I  think  it  fairly  shows,  especially  in  connection  with  the 
justice's  own  docket  before  him,  that  it  was  duly  served  six 
days  before  it  was  returnable.  No  presumption  will  be 
indulged  against  it.  I  cannot  see  how  the  defendant  has  been 
prejudiced  by  the  constable's  return. 

I  am  of  the  opinion,  also,  that  ample  power  exists  for 
amending  the  constable's  return  and  correcting  the  irregu- 
larity therein.  The  justice  had  the  authority  to  allow  the 
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amendment  before  or  after  judgment ;  and  the  amendment 
may  be  allowed  now  in  furtherance  of  justice  (2  It.  /£,  442 
[Edm.  ed.],  sees.  1,  4,  5,  T,  8 ;  Code  of  Civil  Proc.,  sec.  723 ; 
Perry  agt.  Tynm,  22  Barb.,  137). 

Justices  of  the  peace  have  the  same  powers  as  to  amend- 
ments as  courts  of  record  (Perry  agt.  Tynen,  supra,  139,  and 
cases  therein  cited  /  Talcott  agt.  Rozenberg,  3  Daly,  208). 

I  have  remitted  the  return  in  the  case  (though  I  don't 
regard  it  necessary)  to  the  justice  before  whom  the  cause  was 
tried  to  allow  the  constable  to  correct  the  informality  in  his 
return  of  service,  and  he  has  done  so. 

It  is  very  doubtful  if  the  notice  of  appeal  is  sufficient  to 
raise  any  question,  except  as  to  whether  the  constable  who 
served  the  summons  was  a  legal  officer.  But  with  my  views, 
as  expressed,  it  is  not  important  to  pass  upon  the  sufficiency 
of  the  notice. 

The  defendant  has  no  merits.  He  deliberately  absented 
himself  on  the  return  day  of  the  summons. 

The  judgment  is  fully  sustained  by  the  evidence  and 
undoubtedly  is  just. 

If  the  defendant  had  any  defense  and  any  good  excuse 
*for  his  default  he  might  have  been  relieved  and  permitted 
to  come  in  and  defend  on  a  proper  application. 

I  think  the  judgment  should  be  affirmed. 

Judgment  accordingly  affirmed,  with  costs. 
VOL.  LIX  62 
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SUPREME  COURT. 

CHARLES  KOHN  agt.  WILLIAM  B.  BURTNETT. 
Judgment  as  affecting  order  of  arrest  —  Code  of  Civil  Procedure,  section  576. 

Where  the  defendant  was  held  on  an  order  of  arrest,  a  motion  having 
been  made  upon  affidavits  to  vacate  the  order  of  arrest,  a  reference  was 
ordered,  and  pending  the  reference  the  action  was  tried  and  judgment 
was  rendered  for  the  amount  of  the  debts  and  costs,  the  judge  declin- 
ing to  hear  evidence  on  the  question  of  fraud.  An  execution  having 
been  issued  against  the  person  of  defendant,  a  motion  was  made  to  set 
it  aside: 

Held,  that  the  application  was  made  in  this  case  before  judgment  and  in 
season.  The  judgment  only  determined  the  fact  and  amount  of  the 
defendant's  indebtedness,  and  not  necessarily  what  kind  of  execution 
may  be  issued  to  enforce  it.  The  question  whether  the  execution  could 
be  issued  against  the  body  could  only  be  determined  in  this  action  by 
the  existence  of  the  order  of  arrest  after  the  defendant  had  lost  the 
right  to  move  to  vacate  such  order. 

New  York  Chambers,  July,  1880. 

THE  defendant  was  held  on  an  order  of  arrest  based  upon  . 
false  and  fraudulent  representations  made  at  the  time  of  con- 
tracting the  debt,  and  the  subsequent  fraudulent  disposition 
of  his  property.  A  motion  having  been  made  upon  affidavits 
to  vacate  the  order  of  arrest,  a  reference  was  ordered,  and 
pending  the  hearing  a  stipulation  was  signed  by  the  counsel 
on  either  side,  that  further  evidence  might  be  given  on  three 
days'  notice.  While  the  reference  was  pending  the  action  was 
tried,  and  judgment  rendered  for  the  amount  of  the  debt  and 
costs.  The  judge  declined  to  hear  evidence  on  the  question 
of  fraud.  An  execution  having  been  issued  against  the  per- 
son of  defendant,  a  motion  was  made  at  chambers  to  set  it 
aside.  The  question  was  thus  presented  whether  the  judg- 
ment put  an  end  to  or  formed  a  bar  to  the  defendant's  motion 
to  vacate  the  order  of  arrest. 
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Simmons  agt.  Vanderbilt. 
Ablett  (&  Fuller,  for  plaintiff. 
D.  <&  T.  McMahon,  for  defendant. 

POTTER,  J.  —  In  his  opinion,  says  that  formerly  "  such 
was  the  effect  of  the  judgment,  but  by  an  amendment  of  the 
Code  of  Procedure,  section  183,  the  defendant  has  twenty 
days  after  service  of  the  order  to  move  to  vacate  the  order 
(Pilo  agt.  Cluhey,  36  Howard,  179).  By  section  576,  Code 
of  Civil  Procedure,  a  defendant  may  apply  to  vacate  an  order 
of  arrest  at  any  time  before  final  judgment.  The  application 
was  made  in  this  case  before  judgment  and  in  season.  The 
judgment  only  determined  the  fact  and  amount  of  the  defend- 
ant's indebtedness,  and  not  necessarily  what  kind  of  execu- 
tion may  be  issued  to  enforce  it.  The  question  whether  the 
execution  could  be  issued  against  the  body  could  only  be 
determined  in  this  action  by  the  existence  of  the  order  of 
arrest  after  the  defendant  had  lost  the  right  to  move  to  vacate 
such  order.  The  defendant  has  not  expressly  or  impliedly 
consented  to  abandon  his  motion."  Judge  POTTER  denies  the 
motion,  unless  defendant  proceeds  with  the  taking  of  evidence 
and  concludes  it  within  thirty  days. 


SUPKEME  COURT. 
ZACHARIAH  E.  SIMMONS  agt.  CORNELIUS  J.  VANDERBILT. 

Examination  of  parties  before  trial — What  affidavit  must  state  to  justify  an 

order  for. 

To  justify  an  order  to  examine  a  defendant  to  enable  a  plaintiff  to  frame 
his  pleading,  the  affidavit  must  make  disclosure  of  what  induced  plain- 
tiff to  proceed;  and  the  framing  of  a  general  averment  is  not  sufficient. 

First  Department,  General  Term,  September,  1880. 
Before  DAVIS,  P.  J.,  BRADY  and  BARRETT,  JJ. 
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APPEAL  from  order  vacating  order  for  the  examination  of 
the  defendant. 

H.  M.  Whitehead,  for  appellant. 
Lord  <&  Lord,  for  respondent. 

PER  CUKIAM.  —  Where  a  proper  case  has  been  made  for  it, 
a  party  has  an  undoubted  right  to  examine  his  adversary  to 
enable  him  to  prepare  his  pleadings.  But  here  the  plaintiff's 
affidavit  is  entirely  defective.  It  states  no  fact  whatever, 
except  that  the  defendant  admitted  "  the  receipt  of  the  money 
sued  for."  The  relations  between  the  parties  are  undisclosed. 
The  plaintiff  gives  us  no  insight  into  his  real  position  ;  no 
clue  to  the  averment  that  the  moneys  were  received  "  for  his 
use."  Something  should  at  least  have  transpired  to  justify 
the  bringing  of  the  suit  and  the  framing  of  a  general  aver- 
ment. So  far  the  court  should  have  been  taken  into  the 
plaintiff's  confidence.  As  it  is,  this  affidavit  is  entirely 
blind.  It  seems  studiously  to  avoid  a  frank  disclosure  of 
what  induced  the  plaintiff  to  proceed.  The  order  was,  there- 
fore, very  properly  vacated.  It  would  be  intolerable  were 
parties  to  be  subjected  to  inquisitorial  examinations  upon  such 
papers. 

The  order  appealed  from  should  be  affirmed,  with  ten  dol- 
lars costs  and  the  disbursements  of  the  appeal. 
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COUKT  OF  APPEALS. 

THE  PEOPLE  ex  rel.  CHARLES  C.  EGAN,  executor,  &c.,  respond- 
ent, agt.  THE  JUSTICES  OF  THE  MARINE  COURT  OF  THE  CITY 
OF  NEW  YORK,  appellants. 

Marine  court  of  the  city  of  New  York  —  may  revive  an  action  and  continue  it 
against  an  executor —  Code  of  Civil  Procedure,  section  316. 

When,  during  the  pendency  of  an  action  in  the  marine  court  of  the  city 
of  New  York,  the  defendant  dies,  that  court  may  direct  the  action  to 
be  revived  and  continued  against  his  executors  or  administrators,  and 
this  notwithstanding  the  fact  that  the  said  court  would  have  had  no 
original  jurisdiction  against  such  representatives  in  the  first  instance. 

(Overruling  same  case  in  18  Hun,  333.) 

Decided  September  21,  1880. 

APPEAL  from  an  order  of  the  general  term  of  the  supreme 
court  in  the  first  department,  affirming  an  order  of  the  special 
term  making  absolute  a  writ  prohibiting  the  marine  court 
from  acting  under  an  order  made  by  Mr.  justice  McAoAM, 
one  of  the  judges  thereof,  continuing  an  action  against  the 
legal  representatives  of  a  deceased  defendant. 

The  facts  sufficiently  appear  in  the  opinion. 

M.  &  E.  Jacobs,  for  marine  court,  and  Eli  Long,  for  plain- 
tiffs in  the  original  action,  appellants. 

C.  C.  Ega/n,  attorney  in  person,  for  respondent. 

RAPALLO,  J.  —  The  action  against  Mrs.  Hazard,  the  relator's 
testatrix,  was  commenced  in  the  marine  court  in  November, 
1874,  and  proceeded  to  trial  and  judgment  in  favor  of  the 
plaintiffs.  An  appeal  was  taken  -to  the  general  term  of  the 
marine  court  and  there  argued  on  the  2d  of  January,  1878. 
On  the  30th  of  January,  1878,  and  before  any  decision  had 
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been  announced  by  the  general  term,  Mrs.  Hazard,  the  defend- 
ant, died. 

Letters  testamentary  were,  on  the  12th  of  February,  1878, 
issued  to  C.  C.  Egan,  Esq.,  the  relator,  as  executor  of  the  will 
of  Mrs.  Hazard.  On  notice  to  him  a  motion  was  made  by  the 
plaintiffs  in  the  marine  court,  on  the  26th  of  March,  1878,  to 
continue  the  action  against  him  as  executor,  which  motion 
was  opposed.  An  order  was  thereupon  made  by  the  marine 
court  granting  the  motion. 

The  general  term  having  in  the  meantime  decided  the  appeal 
and  entered  an  order  reversing  the  judgment  and  granting  a 
new  trial,  the  plaintiffs,  after  the  entry  of  the  order  continuing 
the  action,  took  steps  to  bring  it  to  trial,  whereupon,  on  the 
application  of  Mr.  Egan,  the  supreme  court  granted  a  writ  of 
prohibition  prohibiting  the  marine  court  from  entertaining 
further  jurisdiction  of  the  action  and  enjoining  the  plaintiffs 
from  further  proceeding  therein.  The  present  appeal  is  from 
the  order  granting  this  writ. 

The  ground  upon  which  the  order  was  made  is,  that  by  the 
death  of  Mrs.  Hazard  the  action  abated  and  the  marine  court 
had  no  power  or  jurisdiction  to  revive  or  continue  it  against 
her  executor. 

From  the  time  of  its  organization  the  marine  court  has  been 
denied  original  jurisdiction  in  actions  against  executors  and 
administrators.  In  the  act  of  1813,  chapter  85,  section  106, 
it  was  declared  that  it  should  have  no  jurisdiction  of  actions 
against  executors  and  administrators  as  such.  In  the  Code  of 
1848,  section  58,  it  was  declared  that  it  should  have  jurisdic 
tion  in  certain  enumerated  cases  and  no  others.  The  first 
specification  was  "  actions  similar  to  those  in  which  courts  of 
justices  of  the  peace  have  jurisdiction,  provided  by  sections 
46  and  47."  By  section  47  of  the  Code  of  1848,  it  was  pro- 
vided that  no  justice  of  the  peace  should  have  cognizance  of 
an  action  against  an  executor  or  administrator  as  such.  This 
prohibition  was  thus  made  applicable  to  the  marine  court  and 
has  at  no  time  been  removed.  The  various  acts  of  the  legis- 
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lature,  from  time  to  time  passed  since  1848,  have  added  to  the 
jurisdiction  of  the  court  in  other  respects,  but  none  of  them 
has  ever  made  any  change  in  this  particular.  But,  notwith- 
standing this  positive  denial  of  jurisdiction  to  entertain  actions 
originally  brought  against  executors  or  administrators,  the 
Code  of  1848,  section  8,  expressly  made  applicable  to  actions 
in  the  marine  and  justices'  courts,  the  provision  of  section  101 
(now  numbered  121),  which  declare  that  no  action  shall  abate 
by  the  death,  marriage  or  other  disability  of  a  party  if  the 
cause  of  action  survive  or  continue,  but  that  the  court  may 
allow  the  action  to  be  continued  by  or  against  his  representa- 
tive. None  of  the  amendments  to  the  Code  of  1848  have 
changed  these  provisions.  Reading  them  in  connection,  the 
rule  they  established  clearly  was,  that  an  action  could  not  be 
brought  in  the  marine  court  against  an  executor  or  administra- 
tor as  such,  but  that  if  after  having  acquired  jurisdiction  in  an 
action  the  defendant  should  die,  the  action  should  not  abate, 
but  might  be  continued  against  his  representative.  There  is 
no  inconsistency  in  these  .provisions.  Under  that  Code  the 
action  now  in  question  was  brought.  It  is  contended,  how- 
ever, by  the  relator  that  by  the  Code  of  1877,  the  power  of 
the  court  to  continue  the  action  was  taken  away. 

The  appellant  makes  several  answers  to  this  claim  :  First. 
That,  assuming  that  the  new  Code  contains  provisions  depriv- 
ing the  court  of  jurisdiction  to  continue  actions  in  such  case, 
such  provisions  are  not  applicable  to  pending  actions,  but  only 
to  those  commenced  after  they  took  effect ;  that  to  make  them 
applicable  to  pending  actions,  an  express  declaration  that  they 
were  so  intended  was  necessary,  otherwise  the  law,  as  it 
existed  when  the  action  was  commenced,  must  decide  the 
rights  of  the  parties,  citing  Hitchcock  agt.  Way  (6  Ad.  &  Ett., 
884),  and  Palmer  agt.  Conly  (4  Den.,  376).  Without  ques- 
tioning the  soundness  of  this  position,  I  pass  to  the  second 
point  made  by  the  respondent's  counsel,  which  is  that  the  new 
Code  did  not  effect  any  change  in  respect  to  the  power  of  the 
court  to  continue  an  action,  of  which  it  had  acquired  jurisdic- 
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tion,  in  case  of  the  death  of  one  of  the  parties.  The  only 
provision  claimed  by  the  respondent  to  have  that  effect  is 
section  316,  subdivision  3,  which  declares  that  the  marine 
court  "  has  not  jurisdiction  of  an  action  againt  an  executor  or 
administrator  in  his  representative  capacity."  This  is  the 
same  provision,  in  substance,  which  was  contained  in  the  act 
of  1813,  and  which  was,  in  the  Code  of  1848,  incorporated  by 
reference  in  the  section  defining  the  jurisdiction  of  the  marine 
court.  But  in  the  new  Code,  as  in  the  old,  this  apparently 
positive  prohibition  is  qualified  by  applying  to  the  marine 
court  provision  that  an  action  shall  not  abate  by  any  event  if 
the  cause  of  action  survives,  but  that  in  case  of  the  death  of  a 
«ole  plaintiff  or  defendant  the  court  must  allow  it  to  be  con- 
tinued against  his  representative.  This  provision  for  continu- 
ing actions  is  contained  in  chapter  8,  title  4,  sections  755,  756, 
757  of  the  new  Code.  By  the  explanatory  act  accompanying 
the  Code  (Laws  of  1876,  chap.  449,  sec.  5,  as  amended  by 
Laws  of  1877,  chap.  318,  sec.  5)  it  is  enacted  that  the  eighth 
chapter  of  the  Code  shall  apply  to  proceedings  taken  after 
September  1,  1877,  when  the  Code  took  effect,  in  the  courts 
specified  in  subdivision  4  of  the  same  section.  The  marine 
court  of  the  city  of  New  York  is  one  of  the  courts  named  in 
subdivision  4.  Thus  we  have  a  direct  recognition  of  the 
authority  of  the  marine  court  to  continue  an  action  against 
the  representatives  of  a  deceased  party,  and  the  law  stands 
precisely  as  it  did  under  the  former  Code.  That  it  was  not 
the  intention  of  the  Code  to  change  by  implication  the  exist- 
ing laws  relative  to  the  jurisdiction  and  powers  of  the  marine 
court,  is  apparent  not  only  from  the  notes  of  the  commission- 
ers but  from  the  explanatory  act  (Laws  of  1876,  chap.  449, 
sec.  7,  su~bd.  1).  It  would  seem  sufficiently  plain  from  the 
provisions  already  cited  that  the  power  to  revire  an  action  on 
the  death  of  a  party  was  not  intended  to  be  abrogated,  but  to 
put  the  matter  beyond  cavil  an  amendment  was  made,  in  1879, 
to  section  316,  subdivision  3,  declaring  that  that  subdivision 
did  not  prevent  the  court  from  continuing  an  action  against 
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the  representatives  of  a  deceased  defendant.  This  amend- 
ment was  simply  declaratory  and  made  no  new  law.  The 
application  of  the  provisions  for  reviving  actions  to  actions  in 
the  marine  court  had  the  same  legal  effect.  - 

The  point  taken  by  the  relator  that  the  decision  of  the 
marine  court,  general,  term  awarding  a  new  trial  not  having 
been  rendered  until  after  the  death  of  Mrs.  Hazard,  was  abso- 
lutely void  under  section  765  of  the  Code,  is  not,  even  if  well 
taken,  available  on  this  appeal.  The  writ  of  prohibition  abso- 
lutely prohibits  the  court  from  entertaining  further  jurisdic- 
tion in  the  cause.  This  cannot  be  sustained  even  if  the 
appeal  to  the  general  term  of  the  marine  court  should  be 
regarded  as  still  undecided. 

The  order  allowing  the  writ  affects,  we  think,  a  substantial 
right.  It  determines  the  action  by  precluding  any  further 
proceeding  therein  and  deprives  the  plaintiffs  of  a  legal  right. 
We  think  it  is  appealable  to  this  court. 

The  orders  of  the  general  and  special  terms  should  be 
reversed  without  costs. 

"  All  concur,  except  FOLGBR,  Ch.  J.,  not  voting." 


SUPKEME  COUKT. 

THE  PEOPLE   ex  rel.  EDWARD  G.  GILMOKE,   appellant,  agt. 
CHARLES  DONOHUE,  a  justice,  etc. 

THE  PEOPLE  ex  rel.  JOHN  SMITH,  appellant,  agt.  CHARLES 
DONOHUE,  a  justice,  etc. 

Contempt  —  When  proceedings  to  be  deemed  to  have  been  terminated,  for  tht 
purposes  of  review. 

Where  a  final  order  has  been  made  convicting  a  person  of  contempt  and 
pronouncing  upon  him  judgment  of  fine  and  imprisonment,  the  pro- 
ceedings are,  for  the  purposes  of  review,  to  be  deemed  to  have  been 
terminated. 

First  Department,  General  Term,  September,  1880. 
Vor,  TJX         53 
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APPEAL  from  orders  quashing  writs  of  certiorari. 
A.  J.  Dittenhoefer,  for  appellant. 
L.  L.  Delafield,  for  respondent. 

BAKRETT,  J.  —  The  writs  of  certiorari  were  quashed  below 
upon  a  misunderstanding  of  what  was  decided  in  The  People 
agt.  Pedbody  (5  Abb.,  194),  and  Devlin  agt.  Platt  (11  Abb., 
398).  These  cases  undoubtedly  support  the  familiar  rule  that 
the  writ  does  not  lie  until  the  proceedings  are  terminated. 
But  the  precise  question  now  involved  did  not  arise.  Here 
the  final  judgment  has  been  pronounced,  formulated,  signed 
and  entered  of  record.  Nothing  whatever  remains  to  be  done. 
We  think  that  for  the  purposes  of  a  review,  the  proceedings 
must  be  deemed  to  have  been  terminated  by  the  final  order 
convicting  the  relators  of  contempt  and  pronouncing  upon 
them  the  judgment  of  fine  and  imprisonment.  The  warrant 
which  follows  is  analogous  to  the  execution  issued  upon  an 
ordinary  judgment.  Here  the  appeal  is  from  the  process 
issued  to  enforce  it.  As  the  writs  were  quashed  upon  the  sole 
ground  that  they  would  not  lie  until  the  warrants  had  been 
issued,  we  need  not  now  consider  any  other  point.  The  ques- 
tion whether  certiorari  is  the  proper  remedy  may  therefore  be 
properly  reserved  until  the  hearing  before  us  upon  the  writs. 

The  order  quashing  the  writs  should  be  reversed  and  the 
writs  reinstated. 
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SUPREME  COURT. 

PECK,  trustee,  agt.  THE  NEW  YORK  AND  NEW  JERSEY  RAIL- 
WAY COMPANY. 

DEMAREST,  trustee,  agt.  SAME. 

Railroad  foreclosure  —  Computation  of  amount  due  —  What  must  be  sJiown 
to  sustain  averment  of  inadequacy  of  price  —  Void  order. 

Where,  in  a  foreclosure  of  a  railway  mortgage,  bonds  are  outstanding  and 

pledged  as  collateral,  it  is  not  error  for  the  referee  to  compute,  to  include* 

them  in  his  estimate  of  the  amount  due. 
A  person  obtaining  a  void  order  cannot  use  it  to  excuse  the  laches  caused 

by  trusting  to  it. 
An  order  vacating  an  order  is  a  judicial  authority  that  it  should  not  have 

been  granted. 

Second  Department,  General  Term,  September,  1880. 

Clarkson  JV.  Potter,  for  appellants. 

H.  W.  Brewster  and  Charles  B.  Alexander,  for  respondents. 

DYKMAN,  J.  —  The  plaintiffs  in  these  actions  are  trustees 
for  the  holders  of  the  mortgage  bonds  issued  by  the  defend- 
ant and  a  company  to  whose  rights  and  obligations  it  has 
succeeded.  These  actions  were  brought  to  foreclose  the  mort- 
gages made  to  secure  the  bonds  and  proceeded  to  a  sale.  A 
holder  of  several  of  these  bonds  moved,  at  special  term,  to  set 
aside  the  sale  and  presented  three  grounds  to  the  considera- 
tion of  the  court :  1st.  Error  of  law  by  the  referee  to  compute 
whereby  an  excessive  amount  was  reported  due.  2d.  Inade- 
quacy of  price.  3d.  Surprise  or  mistake  preventing  his 
presence  at  the  sale. 

A  number  of  the  bonds  were  pledged  as  collateral  to  debts 
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of  the  company  by  it  before  their  regular  issue.  These  were 
included  in  the  referee's  computation. 

The  appellant  contends  that  these  never  had  a  legal  incep- 
tion. The  respondents'  answer  is,  that  the  company  having 
failed  to  pay  the  pledges  have  sold,  and  the  liability  of  the 
company  becomes  fixed.  That  this  is  true  of  some  is  shown 
by  the  appellant's  petition  showing  title  to  a  part  of  his  bonds 
thus  gained.  Such  eventual  disposition  of  all  bonds  pledged 
was  natural  and  properly  provided  for.  The  appellant  had 
an  order  staying  the  sale.  This  was  vacated  on  the  day  of  the 
sale,  and  he  pleads  that  relying  on  this  order  he  made  no  prep- 
aration to  attend  the  sale,  and  learning  it  had  been  vacated 
too  late  he  was  not  present.  The  order  vacating  was  an  adju- 
dication that  the  order  should  not  have  been  granted  in  the 
first  instance.  This  court  will  not  interfere  to  throw  the  loss 
on  the  party  improperly  restrained  and  give  the  appellant 
advantage  of  this  wrong  (La  Farge  agt.  Van  Wagenen,  14 
How.  Pr.,  54). 

"We  do  not  think  inadequacy  of  consideration  established ; 
but  if  it  were  the  disposition  we  have  made  of  the  other  points 
would  leave  it  standing  alone  and  would  require  such  inade- 
quacy as  "  would  shock  the  conscience  and  amount,  in  itself, 
to  conclusive  and  decisive  evidence  of  fraud"  (Story  Eq. 
Juris.,  sec.  246). 

The  order  should  be  affirmed. 
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SUPKEME  COURT. 

ROBERT  J.  ANDERSON,  respondent,  agt.  HENRY  S.  SPEERS, 
appellant. 

Parties  —  Who  are  proper  parties  in  action  against  trustee  of  manufacturing 
company  to  enforce  a  personal  liability  for  permitting  the  indebtedness  of 
the  company  to  exceed  its  capital  stock. 

In  an  action  against  the  trustee  of  a  manufacturing  company,  to  enforce 
a  personal  liability  for  permitting  the  indebtedness  of  the  company  to 
exceed  its  capital  stock,  all  the  creditors  of  the  company  must  be  joined. 

In  such  an  action,  an  accounting  will  be  necessary  to  determine  who  are 
creditors  of  the  company  and  the  ratable  manner  in  which  the  excess 
should  be  distributed  among  them. 

First  Department,  General  Term,  May,  1880. 

APPEAL  from  judgment  overruling  demurrer  to  the  third 
cause  of  action  contained  in  the  complaint. 

D.  S.  Ritterband  and  Michael  H.  Cardozo,  for  appellant. 
W.  W.  Niles,  for  respondent. 

DANIELS,  J.  —  That  part  of  the  complaint  demurred  to  in 
this  case  sets  forth  the  facts  that  the  American  Shovel  Com- 
pany, of  which  the  defendant  was  one  of  the  trustees,  with 
his  assent  contracted  debts  in  excess  to  its  capital,  to  the 
amount  of  $38,629.30.  The  indebtedness  of  the  plaintiff, 
together  with  interest  and  expenses,  was  near  the  sum  of 
$7,000,  which  left  the  residue  of  about  $30,000,  for  which 
the  defendant  would  be  still  liable,  after  the  payment  of  the 
plaintiffs  demands,  to  the  other  creditors  of  the  corporation  ; 
and  it  was  for  the  non-joinder  of  these  creditors  as  parties  to 
the  action,  or  the  failure  of  the  plaintiff  to  bring  the  action 
in  his  own  behalf,  and  on  behalf  of  the  other  creditors  of  the 
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corporation,  that  the  demurrer  was  interposed.  It  was  held 
at  the  special  term  that  it  was  unnecessary  for  the  plaintiff  to 
bring  his  action  in  either  of  the  forms  indicated  ;  and  whether 
that  determination  was  right  or  not  is  the  point  upon  which 
the  disposition  of  this  appeal  depends.  The  statute  applicable 
to  the  case  provides  that  if  the  indebtedness  of  the  company 
shall  at  any  time  exceed  the  amount  of  its  capital  stock,  its 
trustees  assenting  thereto  shall  be  personally  and  individually 
liable  for  the  excess  to  the  creditors  of  the  company  (2  R.  S. 
[5th  ed.~\,  508,  sec.  58).  The  provision  upon  this  subject  is 
literally  the  same  as  that  contained  in  an  act  of  congress  relat- 
ing to  similar  corporations  formed  in  the  District  of  Columbia 
(16  U.  S.  Stat.  at  Large,  98,  sec.  4),  under  which  it  has  been 
held  that  an  individual  creditor  of  the  company  cannot  main- 
tain an  action  in  his  own  behalf  for  the  recovery  of  his  own 
debt  against  the  officers  assenting  to  the  unlawful  increase  of 
the  company's  indebtedness  (Ilorner  agt.  Henning,  93  U.  S., 
228).  A  provision  precisely  the  same  is  contained  in  the  laws 
of  the  state  of  Illinois  (12.  S.  Stat.  of  III.,  228) ;  and  under 
that  it  has  also  been  held  that  an  action  by  one  creditor  on  his 
own  behalf  alone  cannot  be  sustained  (Buchannan  agt.  Bar- 
tow  Iron  Co.,  3  Bradwell,  191).  A  similar  point  has  also 
been  decided  in  the  state  of  Massachusetts  in  the  case  of  Mer- 
chants' Bank  of  Newburyport  agt.  Stephenson  (10  Gray,  232). 
The  statute  which  was  the  subject  of  construction  in  the  last 
case  was  much  more  favorable  than  either  of  these  other  acts 
to  the  right  of  one  creditor  to  maintain  an  action  simply  for 
the  recovery  of  his  own  debt,  but  the  court  felt  itself  con- 
trolled in  the  construction  which  was  given  to  it  by  other 
provisions  of  the  act,  and  held  that  the  other  creditors  should 
be  made  parties  either  directly  or  theoretically,  and  that  an 
action  in  equity  alone  could  be  maintained.  In  this  respect 
the  decision  was  the  same  as  that  made  in  the  case  of  Ilorner 
agt.  Henning  (supra).  It  has  been  urged,  in  support  of  the 
plaintiff's  action,  that  a  different  rule  of  construction  has  been 
adopted  by  the  authorities  existing  in  this  state.  But  no  case 
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has  been  cited,  neither  has  any  been  discovered,  in  which  an 
action  in  this  form  has  been  held  proper  under  the  section  of 
the  statute  already  mentioned.  The  cases  relied  upon  have 
all  arisen  from  other  provisions  of  the  same  or  other  statutes 
which,  by  their  terms,  render  the  officers  and  stockholders  in 
default,  jointly  and  severally,  for  all  the  debts  of  the  com- 
pany. This  is  the  case  as  to  the  trustees  who  may  fail  to 
make  and  publish  the  annual  report  required,  or  who  may 
declare  a  dividend  when  the  company  is  insolvent,  or  which, 
of  itself,  would  render  it  insolvent  or  diminish  its  capital 
stock,  or  for  making  a  report  which  shall  be  false  in  any  of  its 
material  representations  (2  R.  S.  \§th  ed.~\,  506,  507,  sees.  47, 
48  and  50).  The  provision  is,  in  form,  the  same  which 
declares  the  liability  of  stockholders  for  the  debts  and  con- 
tracts of  the  company  previous  to  the  full  payment  of  its 
capital  stock,  and  to  laborers,  servants  and  apprentices  for 
services  performed  for  the  company  (Id.,  504,  sec.  38 ;  507, 
sec.  58).  There  is  a  very  evident  distinction  between  these 
several  provisions  and  the  one  upon  which  this  cause  of  action 
has  been  predicated,  for  as  they  render  the  stockholders  and 
trustees,  in  the  cases  provided  for,  jointly  and  severally  liable 
for  all  the  debts  of  the  company  at  the  time  existing,  there 
can  be  no  impropriety  in  allowing  each  one  of  the  creditors 
to  maintain  an  action  in  his  own  behalf  for  the  recovery  of 
the  debt  due  to  himself.  The  liability  provided  for  by  these 
sections  is  several  and  individual  in  its  character,  including  all 
the  debts  owing  at  the  time  by  the  company.  For  that  reason 
no  special  necessity  exists  for  requiring  other  creditors  to  be 
joined,  but  each  may  properly  prosecute  an  action  for  the 
recovery  of  the  amount  due  to  himself.  No  injustice  can 
result  from  proceeding  in  that  manner  where  the  persons 
proceeded  against  are  liable  for  all  the  existing  debts  of  the 
corporation  ;  and  for  that  reason  it  has  been  -held  that  the 
action  may  be  maintained  under  provisions  of  this  nature  by 
each  creditor  in  his  own  behalf  (Bank  of  Poughkeepsie  agt. 


is  own 
?.,  4TC ; 


Ibbotson,  24  Wend.,  4Y3 ;  Van  Kork  agt.  Whitlook,  3  Paige, 
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409 ;  Burr  agt.  Wilcox,  22  N.  Y.,  551 ;  Shellington  agt. 
Howland,  53  JV.  Y.,  371 ;  Boynton  agt.  Hatch,  47  N.  Y., 
225 ;  Garrison  agt.  Howe,  17  -ZV^  J7.,  458 ;  Mathez  agt. 
-ZT<m%  72  N.  Y.,  100). 

These  were  all  actions  against  stockholders,  either  under  the 
provisions  of  this  statute  or  others  of  a  similar  nature,  and  it 
was  held  that  each  creditor  might  prosecute  the  stockholders 
liable,  for  himself  individually. 

Wiles  agt.  Suydam  (17  N.  Y.  Sup.  Ct.  Rep.,  578),  has  been 
especially  relied  upon  as  an  authority  supporting  the  action 
brought  by  the  plaintiff  in  this  instance,  but  as  it  was  against 
the  trustee  to  enf  ore  the  liability  created  by  the  omission  to 
make  the  annual  report  required  by  the  statute,  it  can  afford 
the  plaintiff  no  assistance ;  for,  as  it  has  already  been  stat.ed, 
the  trustees  for  such  an  omission  are  liable  for  all  the  debts 
of  the  company  then  existing  or  contracted  before  the  report 
may  be  made.  The  cases  of  Chambers  agt.  Lewis  (28  N.  Y., 
454)  and  Jones  agt.  Barlow  (62  N.  Y.,  262)  were  also  depend- 
ent upon  the  same  provision,  and  for  that  reason  do  not  sus- 
tain the  cause  of  action  assailed  by  this  demurrer. 

The  provision  of  the  statute  which  has  been  set  forth,  and 
on  which  this  action  depends,  does  not  render  the  trustees 
assenting  to  the  unlawful  increase  of  the  company's  indebted- 
ness liable  for  all  the  debts  of  the  corporation,  as  these  other 
provisions  have  done,  but  it  has  declared  them  liable  only  to 
the  extent  of  the  excess  of  the  indebtedness  over  the  amount 
of  the  capital  stock  of  the  company,  and  then  not  to  the  cred- 
itors individually,  but  in  terms  to  the  creditors  of  the  com- 
pany collectively  and  as  a  mass.  The  provisions  are  clearly 
distinguishable,  both  in  their  terms  and  effect.  One  class 
includes  all  the  debts  existing  against  the  company,  while  the 
other,  by  its  terms,  substantially  creates  a  fund  to  the  extent 
only  of  the  unlawful  excess  of  indebtedness,  in  the  distribu- 
tion of  which  all  the  creditors  are  ratably  entitled  to  partici- 
pate. An  action  brought  in  any  form^  under  this  provision 
will  require  an  accounting  for  the  purpose  of  ascertaining 
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who  may  be  the  creditors  of  the  company,  and  to  what 
extent  it  may  be  indebted  to  each  individual,  and  for  the  pur- 
pose also  of  discovering  what  may  be  the  excess  of  the  indebt- 
edness beyond  the  capital  stock,  and  the  ratable  manner  in 
which  it  should  be  distributed  among  such  creditors. 

Whether  the  action  may  be  brought  by  one  person  or  by  all 
the  creditors  together,  or  by  one  on  behalf  of  himself  and  the 
other  creditors  of  the  company,  the  proceedings  must  be  sub- 
stantially the  same,  for  no  individual  creditor  can  recover  more 
than  the  proportional  amount  of  the  excess  of  the  indebted- 
ness applicable  to  his  own  debt.  In  any  event,  a  full  investi- 
gation and  accounting  will  be  necessary  to  determine  the  rights 
of  the  parties. 

For  these  reasons,  the  authorities  construing  a  similar  pro- 
vision existing  in  other  states,  and  in  the  District  of  Columbia, 
should  be  followed  in  the  disposition  of  this  appeal.  That 
may  be  properly  done,  because  they  in  no  manner  conflict 
with  the  cases  already  decided  by  the  courts  of  this  state,  and 
they  seem  to  be  well  sustained  in  the  principle  maintained 
behind  them  by  the  peculiar  language  of  this  section  of  the 
statute. 

The  judgment  should,  accordingly,  be  reversed,  and  an 
order  entered  sustaining  the  defendant's  demurrer,  with  leave 
to  the  plaintiff  to  amend  in  twenty  days  on  the  usual  terms. 

DAVIS,  P.  J.,  and  BARRETT,  J.,  concur. 

VOL.  LIX        54' 
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SUPREME  COURT. 

MARCUS  T.  HUN,  as  receiver  of  the  Central  Park  Savings  Bank, 
respondent,  agt.  JOHN  G.  CAKY  et  aL,  appellants. 

Savings  banks — Liability  of  trustees  for  damages  caused  by  their  misconduct  — 
discharge  in  bankruptcy  —  A  claim  for  unliquidated  damages  arising 
solely  from  a  tort  not  provable  in  bankruptcy. 

Trustees  of  a  savings  bank  are  liable  for  damages  caused  by  their  mis- 
conduct in  the  management  of  the  affairs  of  the  bank. 

Where  the  proof  showed  that  the  bank  was  substantially  insolvent,  owing 
its  depositors  over  $70,000,  and  its  assets  were  entirely  insufficient  in 
amount  and  in  an  unsatisfactory  shape  to  meet  any  sudden  or  unusual 
call.  In  this  condition  of  affairs  the  trustees  authorized  the  purchase 
of  four  lots,  at  the  cost  of  $74,500,  obligating  themselves  to  build  a 
building  on  one  of  the  lots  to  cost  $25,000: 

Held,  that  such  a  state  of  affairs  justified  a  finding  by  the  jury  that  this 
was  not  a  case  of  mere  error  or  mistake  of  judgment  on  the  part  of  the 
trustees,  but  that  it  was  a  case  of  improvidence,  of  reckless,  unreason- 
able extravagance,  in  which  the  trustees  failed  in  that  measure  of 
reasonable  prudence,  care  and  skill  which  the  law  requires,  and  imposes 
liability  upon  them  for  loss  thereby  occasioned. 

Certain  of  the  defendants  pleaded  a  discharge  in  bankruptcy: 

Held,  that  they  were  not  relieved  thereby.  The  cause  of  action  was  for 
unliquidated  damages  arising  solely  from  a  tort.  Such  a  claim  is  not 
provable  against  the  bankrupt  estate. 

As  to  one  of  the  defendants,  Philip  Smith,  there  was  no  evidence,  other 
than  the  minutes,  of  his  attendance  at  the  meeting  which  authorized 
the  purchase;  he,  himself,  denied  such  attendance  in  the  most  positive 
terms  and  asserted  his  entire  ignorance  of  the  transaction  until  after 
it  was  closed : 

Held,  that  this  entitled  him  to  a  dismissal  of  the  complaint,  that  he  was 
not  liable  because  of  his  subsequent  inaction. 

First  Department,  General  Term,  January^lSSO. 

APPEAL  from  a  judgment  entered  upon  the  verdict  of  a 
jury  and  from  an  order  denying  the  defendant's  motion  for  a 
new  trial. 
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E.  Ellery  Anderson,  for  appellant. 
Frederick  H.  Man,  for  appellants  Gearty  and  Hoffman. 
Abram  Wakeman,  for  appellant  Philip  Smith. 
Francis  E.  Barlow,  for  respondent. 

BARRETT,  J.  —  (1.)  The  charge  against  these  trustees  is  not 
improvidence  in  the  terms  of  the  purchase,  but  dereliction  of 
duty  in  buying  the  land  at  all. 

The  question  is,  whether  the  statutory  power  to  invest  in  a 
suitable  lot  and  banking-house  was  abused. 

The  bank  had  never  been  successful.  From  the  first  the 
annual  payments  exceeded  the  receipts.  In  1871  there  was 
a  change  for  the  better,  but  in  1872  the  receipts  again  fell 
behind,  and  at  the  time  of  the  purchase  there  was  a  deficiency 
of  several  thousand  dollars,  represented  in  part  by  the  safe 
and  fixtures. 

It  is  not  too  much  to  say  that  the  bank  at  this  time  was 
substantially  insolvent.  It  owed  its  depositors  over  $70,000, 
and  its  assets,  apart  from  their  insufficiency  in  amount,  were 
in  an  unsatisfactory  shape  to  meet  any  sudden  or  unusual  call. 
One  item  consisted  of  a  $40,000  mortgage  upon  No.  15  West 
Forty-seventh  street,  in  this  city,  another  of  $5,500  on  prop- 
erty in  Brooklyn.  Upwards  of  $3,000  was  out  on  call  to  per- 
sons whose  names  did  not  appear  upon  the  books.  The 
actual  cash  on  hand  amounted  to  but  something  over  $13,000. 
In  this  condition  of  affairs  the  trustees  authorized  the  pur- 
chase of  four  lots,  three  more  than  were  necessary,  for 
$74,500. 

Of  this  sum,  $10,000  was  to  be  paid  upon  the  delivery  of 
the  deed,  and  the  balance  in  two  years'  mortgage,  with  privi- 
lege of  renewal  for  four  years  more. 

This  latter  privilege,  however,  was  conditioned  upon  the 
erection  of  a  building  worth  at  least  $25,000  upon  the  cor- 
ner lot. 
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It  seems  to  us,  as  it  must  have  to  the  jury,  that  this,  under 
the  circumstances,  was  an  extraordinary  transaction.  It  was 
proposed  to  withdraw  $10,000  at  once  from  the  very  meagre 
cash  resources  of  the  bank,  leaving  less  than  $4,000  in  addi- 
tion to  the  not  fully  exposed  call  loans  and  some  other  trifles, 
to  meet  the  current  demands  of  over  1,000  depositors  aggre- 
gating $70,433.77.  A  large  interest  and  tax  account  was  also 
to  be  thrown  upon  the  bank  besides  the  burden  of  either  pay- 
ing off  the  mortgages  in  two  years,  or  of  raising  the  funds  to 
erect  a  $25,000  building.  All  this  with  nothing  save  a  small 
business  and  a  yearly  deficit  to  look  back  upon. 

To  talk  of  this  as  a  mere  error  of  judgment  is  idle.  It  was 
the  heighth  of  imprudence.  It  exhibited  a  thoroughly  rash 
and  purely  speculative  spirit.  No  man  of  ordinary  prudence 
would  have  thought  of  acting  thus  in  his  own  affairs. 

Had  it  reached  the  ears  of  the  depositors  an  immediate  run 
upon  the  bank  would  have  been  entirely  natural  and  probable. 

The  explanation  given  by  the  trustees  are  wholly  unsatis- 
factory. Their  place  of  business  was,  they  say,  unattractive 
and  unsafe,  very  good  reasons  for  a  change,  but  not  for  this 
change,  for  renting  a  more  suitable  hut  always  appropriate 
banking-house ;  not  for  a  purchase  out  of  all  keeping  with 
their  condition  and  surroundings. 

And  further,  the  force  of  these  explanations  is  very  much 
weakened  by  the  absence  of  immediate  necessity,  as  evidenced 
by  the  delay  thereafter  of  nearly  two  years  before  proceeding 
to  build. 

It  is  true  that  the  corner  lot  could  only  be  secured  by  taking 
the  plot  and  that  the  three  unnecessary  lots  were  afterwards 
well  sold.  But  the  trustees  had  no  right  to  violate  the  law. 
The  fact  that  no  loss  ensued  does  not  render  the  act  praise- 
worthy. It  simply  eliminates  the  penalty.  -Trustees  must 
not  be  wiser  than  the  law.  But  treat  the  transaction  as  in 
effect  an  authorized  purchase  of  a  single  lot  for  $29,250  and 
the  result  is  the  same.  It  is  only  a  difference  in  degree. 
Such  a  purchase  was  entirely  inappropriate  and  cannot  be 
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regarded  as  within  any  reasonable  definition  of  enterprise.  It 
was  competent  for  the  jury  to  pronounce  it,  as  by  their  verdict 
they  have  done,  a  reckless  hazarding  of  the  depositors'  interests 
upon  the  mere  chance  of  success,  upon  the  bare  possibility  of 
securing  expansion  combined  with  confidence. 

We  have  alluded  to  the  proofs  thus  fully  for  the  reason 
that  the  case  presents,  in  the  main,  only  questions  of  fact. 
The  charge  of  the  learned  judge  was  not  unfavorable  to  the 
defendant.  He  submitted  the  case  fairly,  clearly,  and  with 
much  fullness  of  illustration,  substantially  as  directed  by  this 
court  on  a  previous  appeal.  There  was  no  exception  to  his 
instructions  as  to  the  pre-requisites  to  legal  liability.  The 
verdict  which  followed  was  amply  supported  by  the  evidence 
and  must  be  sustained. 

(2.)  Certain  of  the  defendants  pleaded  a  discharge  in  bank- 
ruptcy. It  was  held  that  they  were  not  relieved  thereby. 
"We  think  this  ruling  was  correct.  The  claim  was  not  prov- 
able against  the  bankrupt's  estate.  The  cause  of  action  was 
for  unliquidated  damages  arising  solely  from  a  tort.  There 
is  a  class  of  cases  where  demands  in  form  ex  delicto,  but 
founded  upon  contract,  are  discharged  (Campbell  agt.  Perkins, 
8  N.  I7".,  430).  This  is  upon  the  principle  that  a  contract 
may  be  implied  from  the  legal  duty.  Here,  however,  the 
action  is  not  founded  upon  a  contract,  either  expressed  or 
implied,  but  solely  upon  the  misfeasance.  It  is  argued  that 
the  obligation  of  the  trustees  is  based  upon  their  having 
received  the  depositors'  money  under  an  implied  agreement 
to  preserve  and  restore  it.  This  is  an  inaccurate  view  of 
the  legal  relations  of  the  trustees  to  the  depositors,  and  of 
the  principle  upon  which  the  liability  rests.  The  trustees  did 
not  receive  the  depositors'  money  nor  did  they  agree,  either 
expressly  or  by  implication,  to  return  it.  This  the  bank  did. 

The  general  direction  and  management  of  the  corporation 
are  confided  to  the  trustees.  To  all  parties  concerned  they 
owe  fidelity  and  vigilance.  If  they  fail  in  these  particulars, 
they  fail  in  their  duty,  not  in  the  performance  of  any  con- 
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tract  obligation.  The  defendants  do  not  distinguish  between 
the  contract  relation  in  its  legal  aspect  and  the  implied  obli- 
gation in  an  ethical  sense  which  rests  upon  every  one  to  do 
his  duty  in  all  the  relations  of  life. 

In  the  case  of  an  officer  or  agent  of  the  corporation  who 
has  actually  received  and  misapplied  specific  sums,  there  is  a 
genuine  instance  of  an  implied  contract  to  restore  the  money. 
Indeed,  an  action  for  money  had  and  received  would  lie,  not- 
withstanding the  tort  element.  There  the  claim  is  clearly  prov- 
able (See  In  re  Baxter,  18  N.  B.  JR.,  62).  From  such  a 
demand  the  bankrupt  is  released,  unless  the  case  comes  within 
the  exceptions. 

(3.)  A  different  question  arises  with  respect  to  the  defend- 
ant Philip  Smith.  There  was  no  evidence,  other  than  the 
minutes,  of  his  attendance  at  the  meeting  which  authorized 
the  purchase.  He,  himself,  denied  such  attendance  in  the  most 
positive  terms  and  asserted  his  entire  ignorance  of  the  trans- 
action until  after  it  was  closed.  We  think  this  entitled  Mr. 
Smith  to  a  dismissal  of  the  complaint.  There  was  no  con- 
flict of  evidence  and  nothing  to  go  to  the  jury.  If  the  secre- 
tary or  any  one  else  had  testified  to  Mr.  Smith's  attendance, 
that,  of  course,  would  have  involved  a  conflict.  But  the 
prima  facie  case  made  by  the  secretary's  unsworn  declaration 
contained  in  the  minutes  was  absolutely  overthrown  by  Mr. 
Smith's  testimony ;  that  is,  unless  such  testimony  is  to  be 
disregarded.  But  it  cannot  be  disregarded  by  either  court  or 
jury,  for  it  was  not  impaired  on  cross-examination,  nor  was 
Mr.  Smith's  credibility  in  anywise  impeached  or  affected. 
Nor  is  he  liable  because  of  his  subsequent  inaction.  Such 
inaction  is  not  in  fact  the  charge  made  against  him.  But 
even  if  it  were,  what  could  he  do  ?  The  transaction  was 
executed  and  completed.  It  was  authorized  !>y  law.  It  was 
valid  as  between  grantor  and  grantee.  He  could  not  have  had 
it  rescinded  or  set  aside.  A  different  question  would  have 
been  presented  if  it  had  been  ultra  vires  or  fraudulent.  It 
might  then  be  urged  that  a  trustee  is  bound  to  see  to  it  that 
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the  corporate  moneys  are  not  dissipated  in  violation  of  statu- 
tory inhibition.  But  he  cannot  be  expected  to  follow  up 
every  negligent  act  which  transpires  in  his  absence,  especially 
where  he  is  powerless  to  remedy  the  evil,  and  his  protest 
would  be  a  mere  brutum fulmen. 

(4.)  The  $2,000  paid  by  Messrs.  Lauterback  &  Hornthal 
should  have  been  allowed.  It  sufficiently  appeared  that  it  was 
paid  on  the  present  claim.  A  plea  was  unnecessary.  The 
effect  of  the  payment  was  to  reduce  the  damages  pro  lanto. 
If  the  amount  was  not  in  reality  paid  on  this  claim,  the  plain- 
tiff should  have  proved  the  actual  fact.  Upon  the  evidence 
before  us  it  would  be  manifestly  unjust  to  permit  the  plain- 
tiff to  recover  all  the  damages  which,  in  the  opinion  of  the 
jury,  was  sustained,  and  $2,000  besides. 

It  was  error  to  refuse  the  charge,  as  requested,  "  that  if  any 
damages  were  given  the  $2,000  must  be  deducted." 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
ordered  absolutely  as  to  Philip  Smith,  with  costs  to  abide  the 
event. 

As  to  all  the  other  defendants  the  judgments  must  also  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event, 
unless  the  plaintiff  within  ten  days  stipulate  to  reduce  the 
judgment  by  deducting  therefrom  $2,100  and  interest,  being 
$2,000  from  the  verdict  and  $100  from  the  extra  allowance. 

In  case  such  stipulation  be  given  the  judgment,  as  thus 
reduced,  is  affirmed  without  costs  of  this  appeal. 

I  concur,  N.  D. 
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N.  Y.  MARINE  COURT. 
EDWARD  HASLER,  landlord,  agt.  SUSAN  B.  JOHNSTON. 

Summary' proceedings  to  recover  the  possession  of  real  property  —  Non-resi- 
dent landlord  not  required  to  file  security  for  costs  —  Code  of  Civil 
Procedure,  section  3279. 

In  summary  proceedings  to  recover  the  possession  of  real  property,  a  land- 
lord being  a  non-resident,  but  owning  property  in  the  city  and  county  of 
New  York,  cannot  be  required  to  file  security  for  costs. 

This  proceeding  is  not  "  such  a  special  proceeding  instituted  in  a  court 
of  record "  as  is  contemplated  by  section  3279  of  the  Code  of  Civil 
Procedure. 

Special  Term,  September,  1880. 

McAoAM,  J.  —  The  tenant  applies,  under  section  3279  of 
the  Code  of  Civil  Procedure,  for  an  order  requiring  the  land- 
lord, who  is  said  to  be  a  non-resident,  to  file  security  for  costs 
and  for  a  stay  of  all  proceedings  until  the  same  be  fully  per- 
fected and  approved.  The  proposed  order  to  show  cause  is 
made  returnable  on  the  21st  of  September,  1880,  at  11  A.  M., 
while  the  precept  under  which  the  tenant  is  summoned  before 
me  is  returnable  to-morrow  morning  (the  eleventh  instant). 
Section  3279  provides  that  the  provisions  of  the  statute  in 
regard  to  security  for  costs  shall  apply  to  a  special  proceeding 
instituted  in  a  court  of  record  in  like  manner  as  to  an  action. 

The  question  presented,  therefore,  reduces  itself  to  this,  is 
the  present  such  a  special  proceeding  instituted  in  a  court  of 
record  as  is  contemplated  by  said  section  ?  The  provision 
of  the  title  (2)  conferring  jurisdiction  of  summary  proceed- 
ings grants  power  to  the  district  courts  of  the  city  of  New 
York,  but  in  every  other  instance  confers  it  upon  certain 
officers  therein  specified.  For  example,  if  the  property  be 
situated  in  the  city  of  New  York  the  application  may  be  made 
to  the  city  judge,  or  judge  of  the  court  of  general  sessions  or 
to  a  justice  of  the  marine  court  of  the  city  of  New  York. 
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The  precept  in  such  an  instance  is  to  be  issued  by  one  of  the 
magistrates  named,  and  the  proceedings  are  to  be  conducted 
by  the  magistrates  as  such.  In  the  district  courts  the  precept 
is  to  be  issued  by  the  clerks  thereof,  and  the  justices  of  the 
district  courts  are  to  dispose  of  such  proceedings  as  they  hear 
and  determine  ordinary  civil  actions  in  their  respective  courts. 
Section  2265  provides  that  the  proceedings  before  such  mag- 
istrates shall  not  be  stayed  either  before  or  after  judgment, 
except  as  therein  provided ;  and  a  stay  until  security  for  costs 
is  filed  is  not  one  of  the  cases  provided  for  by  said  section. 
Section  3272,  in  reference  to  security  for  costs,  on  the  other 
hand,  authorizes  a  stay  until  the  security  be  given,  or  a  special 
deposit  of  $250  in  lieu  thereof  be  made. 

In  summary  proceedings  the  costs  allowable  to  a  tenant  can, 
in  no  event,  exceed  ten  dollars  and  disbursements  (Code  of 
Civil  Procedure,  sec.  2250).  Can  it  be  possible,  therefore, 
that  the  legislature  intended  to  stay  the  summary  proceedings 
of  the  landlord  (who  is,  in  most  instances,  the  owner  of  the 
property)  until  he  deposits  $250  in  court  to  secure  the  tenant 
(if  successful)  the  payment  of  ten  dollars  costs,  or  unless  he 
gives  an  undertaking  in  $250  to  secure  the  payment  of  the 
same.  These  proceedings  were  intended  to  be,  as  expressed 
in  the  title  of  the  statute,  summary  in  their  nature ;  and  the 
various  sections  of  the  act  relating  thereto  are  repugnant  to 
those  in  reference  to  security  for  costs,  so  that  the  one  cannot 
be  made  to  apply  to  the  other  (See,  also,  sec.  2248).  The  dis- 
trict courts  may  award  to  a  successful  tenant  the  same  amount 
of  cjsts  which  a  justice  of  the  marine  court  may  award  (sec. 
2250),  and  yet  no  security  for  costs  can  be  required  in  the 
district  courts.  Will  it  be  seriously  contended  that  while  a 
stay  on  security  for  costs  is  denied  in  the  district  court,  that 
the  legislature  intended  that  it  should  (under  precisely  similar 
circumstances)  be  granted  in  like  proceedings  commenced 
before  a  marine  court  justice '?  I  think  not.  The  application 
for  the  order  to  show  cause  and  for  a  stay  will,  therefore,  be 
denied. 

VOL.  LIX        55 
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SUPREME  COURT. 

ANDREW  J.    THOMPSON   agt.    WILLIAM   HICKEY  and   others. 
Mortgage  upon  a  cemetery  lot  —  When  invalid. 

Where  a  person  has  taken  a  conveyance  of  a  burial  lot,  and  has  made 
interments  therein  of  the  dead  of  his  family,  it  is  in  such  condition  that 
it  cannot  be  mortgaged  to  secure  the  payment  of  a  debt  or  the  return 
of  money  borrowed. 

Special  Term,  June,  1880. 

THE  plaintiff  being  the  owner  of  a  small  plot  of  ground  in 
Greenwood  cemetery,  in  which  the  bodies  of  three  of  his 
children  were  buried,  borrowed  of  the  defendant  Hickey,  a 
email  sum  of  money,  and  as  security  for  its  return  gave  to 
Hickey  a  conveyance  of  the  lot.  The  defendant  Hickey, 
afterwards,  without  notice  to  the  plaintiff,  conveyed  the  lot  to 
the  defendant  Farnham,  who  subsequently  sold  and  conveyed 
it  to  the  defendant  Clark.  The  plaintiff  was  then  called  upon 
to  remove  the  bodies  of  his  buried  children,  with  a  threat 
from  one  of  the  defendants  that  if  the  plaintiff  refused,  the 
defendant  would. 

This  action  for  an  injunction  and  equitable  relief  was  then 
brought. 

John  T.  McGowan,  for  plaintiff. 
Charles  Bradshaw,  for  defendant. 

VAN  YOBST,  J.  —  The  evidence  clearly  enough  shows  that 
the  conveyance  made  by  the  plaintiff  to  the  defendant  Hickey, 
of  the  burial  plot,  was  intended  as  security  only  for  the  repay- 
ment of  the  moneys  loaned  ;  and  although  it  is  absolute  in 
form,  it  was  a  mortgage  security  only,  which  character  it  has 
not  lost,  and  as  such  it  must  be  considered  {Horn  agt.  Keteltas, 
46  N.  Y.,  605). 
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The  right  of  the  plaintiff  as  mortgagor,  could  not  be 
divested  by  the  private  sale  made  by  Hickey  to  Farnham,  and 
by  the  latter  to  Clark  (Lawrence  agt.  The  Farmers'  Loan  & 
Trust  Co,,  13  N.  Y,,  200).  Neither  Hickey  nor  his  imme- 
diate grantee  could  give  any  better  right  or  interest  than  they 
really  took.  Besides,  Clark,  when  he  was  asked  on  the  trial 
as  to  his  knowledge  of  the  original  transaction  between  plain- 
tiff and  Hickey,  and  as  to  its  being  a  loan  of  money,  replied, 
"  in  writing  I  never  heard  of  it."  A  fair  implication  arises 
from  the  qualification,  that  he  had  otherwise  heard  of  it,  and 
that  would  be  sufficient  to  put  him  upon  inquiry.  Hickey 
conveyed  to  Farnham  for  the  nominal  consideration  of  one 
dollar,  and  on  the  same  day  Farnham  conveyed  to  Clark  for 
the  consideration  of  $225,  but  Clark  held  back  part  of  the 
price  until  the  bodies  of  the  plaintiff's  children  should  be 
removed.  The  whole  transaction  between  Hickey  and  the 
other  defendants  wears  a  suspicious  appearance,  which  the 
evidence  does  not  remove,  and  suggests  a  plan  to  deprive  the 
plaintiff  of  the  burial  plot  unjustly  and  without  notice.  But 
I  apprehend  that  there  are  sufficient  reasons  in  law  and  equity 
to  prevent  the  consummation  of  the  wrong. 

The  Greenwood  Cemetery  Association  was  incorporated  for 
the  purpose  of  establishing  a  burial  ground,  and  for  this  pur- 
pose it  was  authorized  to  acquire  a  tract  of  land  within  the 
limits  of  the  city  of  Brooklyn.  The  corporation  was  author- 
ized to  sell  the  grounds  in  lots  or  plots,  to  be  used  exclusively 
as  a  place  of  burial  of  the  dead  (See  the  original  act  of  April 
18,  1839,  and  the  several  acts  amending  same).  There  does 
not  appear  in  the  charter  of  this  corporation,  in  terms,  any 
absolute  restraint  upon  the  power  of  voluntary  alienation  of 
a  cemetery  lot  by  an  owner.  Yet  I  am  persuaded  that  when 
a  person  has  taken  a  conveyance  of  a  burial  lot,  and  has  made 
interments  therein  of  the  dead  of  his  family,  it  is  in  such  con- 
dition that  it  cannot  be  mortgaged  to  secure  the  payment  of 
a  debt  or  the  return  of  money  borrowed.  Such  an  act  is  pro- 
hibited by  the  equity  and  true  spirit  of  the  statute.  For, 
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observe  how  careful  the  legislature  has  been  to  secure  the 
sleep  of  the  dead  from  disturbance.  The  cemetery  itself  is 
exempted  from  public  taxation,  and  the  lots  or  plots  of  ground, 
when  conveyed,  are  declared  to  be  exempt  from  assessment, 
and  cannot  be  sold  on  execution,  or  be  applied  to  the  payment 
of  debts  under  any  insolvent  law.  And  as  no  public  road, 
street  or  avenue  shall  be  laid  out  or  opened  over  the  land,  the 
same  would  seem  to  be  absolutely  secured  against  invasion. 
A  mortgage,  equally  with  an  execution  upon  a  judgment, 
might  in  the  end  expose  the  lot  for  sale.  And  although  the 
letter  of  the  charter  under  consideration  is  not  so  full,  yet  the 
legislature  has  clearly  expressed  its  mind  upon  this  precise 
subject  in  the  provisions  contained  in  chapter  133  of  the  Laws 
of  1847,  entitled  "An  act  authorizing  the  incorporation  of 
rural  cemeteries."  By  section  11  of  that  act,  it  is  provided 
that  when  plots  or  lots  shall  be  transferred  to  individual 
holders,  and  after  there  shall  have  been  an  interment  in  a  lot 
or  plot  so  transferred  to  individual  owners,  such  lot  or  plot, 
from  the  time  of  such  interment  shall  be  forever  thereafter 
inalienable,  and  shall,  upon  the  death  of  the  holder  or  pro- 
prietor thereof,  descend  to  the  heirs-at-law  of  such  holder  or 
proprietor,  and  to  their  heirs-at-law  forever;  and  chapter  310 
of  the  Laws  of  1879  declares  that  it  shall  not  be  lawful  to 
mortgage  land  used  for  cemetery  purposes,  or  to  apply  it  in 
payment  of  debts. 

Legislation  upon  this  subject  has  been  in  accord  with  the 
sentiments  of  humanity,  and  with  the  spirit  of  our  civiliza- 
tion, and  has  shown  a  considerate  regard  for  the  sanctity  of 
the  burial  places  of  the  dead.  By  the  incorporation  of  ceme- 
teries, and  their  preservation  as  such,  it  has  secured  an 
immunity  from  disturbance  for  the  dead  which  could  not  be 
obtained  through  burials  in  church-yards,  which  were  liable 
to  be  unsettled  by  the  sale  of  the  church  property. 

When  the  case  of  Lantz  agt.  Buckingham  was  before  Mr. 
justice  BRADY  at  special  term,  he  distinctly  pronounced  against 
the  legality  of  a  mortgage  executed  upon  a  cemetery  lot  by 


NEW  YORK  PRACTICE  REPORTS.  487 

Thompson  agt.  Hickey. 

the  proprietor  thereof.  He  says,  "  regarding  it  in  the  light 
of  a  mortgage  security,  I  think  it  is  not  to  be  sustained.  It 
is  against  good  morals,  and  therefore  against  the  policy  of  the 
law,  to  encourage  such  instruments"  (11  Alb.  R.  [.#".$],  64). 
It  is  true  that  the  judgment  of  the  special  term  was  reversed 
at  the  general  term  (Lantz  agt.  Buckingham,  4  Lans.,  484). 
But  it  is  to  be  borne  in  mind  that  in  that  case  no  interment 
had  been  made  in  the  lot  at  the  time  the  mortgage  was  given, 
and  it  may  be  that  it  might  not  be  considered  an  offense, 
either  against  good  morals,  public  policy,  or  against  the  spirit 
of  the  statute,  to  convey  or  mortgage  a  cemetery  lot  before 
an  interment  had  been  actually  made  therein.  For  such  a  sale 
or  conveyance  satisfactory  reasons  might  possibly  exist.  A 
man  might  desire  to  change  his  lot  for  one  larger  or  more 
eligible.  I  do  not  regard  the  act  of  April  5,  1850,  as  affect- 
ing the  question  we  are  now  considering.  It  declares  under 
what  circumstances  a  lot  is  inalienable.  It  does  not  authorize 
a  mortgage  or  a  sale  thereunder  by  implication  even. 

But  that  it  is  an  offense  against  good  morals  to  mortgage  a 
small  isolated  plot  of  ground  in  a  cemetery,  dedicated  exclu- 
sively, under  the  sanctions  of  the  law,  as  a  sanctuary  for  the 
dead  of  one's  family,  and  already  consecrated  by  the  ashes  of 
one's  kindred,  I  am  sure  cannot  be  well  questioned.  Such  a 
transaction  is  clearly  a  breach  of  the  policy  of  the  statute,  is 
contrary  to  its  equity,  and  is  within  the  evils  it  was  designed 
to  cure,  and  our  moral  nature  protests  against  it.  As  a  con- 
sequence of  such  a  transaction,  we  have  here  a  stranger  calling 
upon  a  father  to  disinter  his  three  children,  who  have  been 
buried  for  a  period  of  ten  years  in  a  cemetery  lot,  with  a 
threat  that  if  the  parent  will  not,  he  himself  will  do  it.  And 
suppose  he  carries  his  threat  into  execution,  what  then  ? 
Sepulture  must,  in  the  end,  be  had,  and  that,  it  is  believed, 
the  statute  was  intended  to  secure  permanently  against  dis- 
turbance from  any  such  cause  as  is  indicated  by  the  mortgage 
in  question. 

The  sentiments  and  feelings  which  people  in  a  Christian 
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state  have  for  the  dead  the  law  regards  and  respects,  and  how- 
ever it  may  have  been  anterior  to  our  legislation  on  the  subject 
of  cemeteries,  the  dead  themselves  now  have  rights  which  are 
committed  to  the  living  to  protect,  and  in  doing  which  they 
obtain  security  for  the  undisturbed  rest  of  their  own  remains. 
In  any  view  which  may  be  taken  of  this  subject  I  am  sure 
that  the  defendant  should  be  restrained  from  interfering  with 
the  children's  graves.  If  the  conveyance  executed  by  the 
plaintiff  to  Hickey,  although  it  be  in  form  absolute,  is  sup- 
posed to  confer  any  present  right,  it  must  yield  to  the  ease- 
ment of  the  bodies  already  buried  there,  which  should,  in  no 
event,  be  disturbed  (Morehead  agt.  Richardson,  22  .Beaven, 
596 ;  S.  C.,  24  Beaven,  33 ;  First  Presbyterian,  Church  agt. 
Second  Presbyterian  Church,  2  Brewster  [Penn.'],  372). 

But,  as  has  been  already  decided,  the  conveyance  to  Hickey 
was  a  mortgage  security  only,  and  until  the  plaintiff's  rights 
have  been  judiciously  ended  through  a  proceeding  in  court, 
his  complete  possession  and  control  of  the  lot  cannot  be  inter- 
fered with;  and  for  that  reason,  also,  the  threatened  acts 
should  be  restrained,  and  a  suit  in  equity  is  a  proper  proceed- 
ing to  secure  such  restraint. 

In  Kurtz  agt.  Beaty  and  another  (2  Peters,  566,  584)  judge 
STORY  says :  "  It  is  a  case  where  no  action  at  law  could  afford 
an  adequate  and  complete  remedy.  The  remedy  must  be 
sought,  if  at  all,  in  the  protecting  power  of  a  court  of  chan- 
cery, operating  by  its  injunction  to  preserve  the  repose  of 
the  ashes  of  the  dead  and  the  religious  sensibility  of  the 
living." 

Taking  up  dead  bodies  from  the  place  where  they  have  been 
interred,  without  authority,  is  a  misdemeanor  at  common  law 
(Stephens'  Comm.,  vol.  4,  371 ;  Reg.  agt.  Twiss,  10  Best  & 
Smith,  298 ;  see,  also,  paper  of  Mr.  R.  S.  jsruernsey,  read 
before  N.  Y.  Medico-Legal  Society,  Feb.  4,  1880,  on  the 
"  Law  of  Burial "). 

But,  in  addition  to  relief  by  injunction,  I  am  of  opinion  that 
it  should  be  adjudged,  for  the  reasons  above  stated,  that  the 
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transfer  made  by  the  plaintiff  to  Hickey  of  the  cemetery  lot 
as  security  for  a  loan  of  money  was,  and  is,  void,  and  that  the 
subsequent  transfers  to  the  other  defendants  are  also  void,  and 
that  they  should  severally  be  delivered  up  to  be  canceled, 
and  that  the  plaintiff's  name  should  be  restored  to  the  records 
of  Greenwood  cemetery  as  the  owner  of  the  lot. 

The  loan  of  money  made  by  Hickey  to  the  plaintiff,  it  is 
urged  on  behalf  of  the  plaintiff,  was  usurious  and  void,  but 
the  relief  granted  is  not  put  upon  that  ground  ;  and  if  Hickey 
or  his  assigns  conclude  that  they  have  any  legal  claim  for  the 
recovery  of  the  money  loaned,  they  are  at  liberty  to  institute 
and  prosecute  an  action  for  its  recovery,  to  which  the  plaintiff, 
notwithstanding  this  determination,  may  interpose  any  defense 
he  may  have. 


COURT  OF  APPEALS. 

MARCUS  T.  HUN,  as  receiver  of  the  Central  Park  Savings 
Bank,  agt.  JOHN  G.  CARY  et  al. 

Savings  bank — Liability  of  trustees  for  damages  cawed  by  their  misconduct —  ^V 
Measure  of  fidelity,  care  and  diligent,  which  such  trustees  owe  to  the  bank 
and  its  depositors  —  Action  against  such  trustees  is  an  action  at  law  —  In 
such  action  one  or  aU  may  be  sued —  Claim  for  unliquidated  damages  occa- 
sioned by  tort  not  provable  in  bankruptcy. 

^ 

The  relation  existing  between  the  corporation  and  its  trustees  is  mainly 

that  of  principal  and  agent;  and  the  relation  between  the  trustees  and 
depositors  is  similar  to  that  of  trustee  and  cestui  que  Irust. 

The  trustees  are  bound  to  observe  the  limits  placed  upon  their  powers  in 
the  charter,  and  if  they  transcend  such  limits  and  cause  damage  they 
incur  liability.  If  they  act  fraudulently  or  do  a  willful  wrong,  they 
may  be  held  for  all  the  damage  they  may  cause  the  bank  or  its  deposi- 
tors. But  if  they  act  in  good  faith  within  the  limits  of  powers  con- 
ferred, using  proper  prudence  and  diligence,  they  are  not  responsible 
for  mere  mistakes  or  errors  of  judgment. 

When  one  deposits  money  in  a  savings  bank,  or  takes  stock  in  a  corpora- 
tion, thus  divesting  himself  of  the  immediate  control  of  his  property, 
he  expects,  and  has  the  right  to  expect,  that  the  trustees  or  directors 
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who  are  chosen  to  take  his  place  in  the  management  and  control  of  his 
property  will  exercise  ordinary  care  and  prudence  in  the  trust  com- 
mitted to  them  —  the  same  degree  of  care  and  prudence  that  men 
prompted  by  self-interest  generally  exercise  in  their  own  affairs.  When 
one  voluntarily  takes  the  position  of  trustee  or  director  of  a  corpora- 
tion, good  faith,  exact  justice  and  public  policy  unite  in  requiring  of 
him  such  degree  of  care  and  prudence,  and  it  is  a  gross  breach  of  duty, 
crassa  negligentia,,  not  to  bestow  them. 

A  trustee  is  bound  not  only  to  exercise  proper  care  and  diligence,  but 
ordinary  skill  and  judgment.  As  he  is  bound  to  exercise  ordinary  skill 
and  judgment,  he  cannot  set  up  that  he  did  not  possess  them.  When 
damage  is  caused  by  his  want  of  judgment,  he  cannot  excuse  himself 
by  alleging  his  gross  ignorance.  One  who  voluntarily  takes  the  position 
of  director  or  trustee  and  invites  confidence  in  that  relation,  undertakes 
with  those  whom  he  represents,  or  for  whom  he  acts,  that  he  pos- 
sesses at  least  ordinary  knowledge  and  skill,  and  that  he  will  bring  them 
to  bear  in  the  discharge  of  his  duties.  Such  is  the  rule  applicable  to 
public  officers,  to  professional  men  and  to  mechanics,  and  such  is  the 
rule  which  must  be  applicable  to  every  person  who  undertakes  to  act 
for  another  in  a  situation  or  employment  requiring  skill  and  knowledge; 
and  it  matters  not  that  the  service  is  to  be  rendered  gratuitously. 

The  facts  of  this  case  examined;  and,  held,  that  the  evidence  justified  a 
finding  by  the  jury  that  this  was  not  a  case  of  mere  error  or  mistake  of 
judgment  on  the  part  of  the  trustees,  but  that  it  was  a  case  of  improvi- 
dence, of  reckless,  unreasonable  extravagance,  in  which  the  trustees 
failed  in  that  measure  of  reasonable  prudence,  care  and  skill  which 
the  law  requires. 

The  receiver  represents  the  bank,  and  may  maintain  any  action  the  bank 
could  have  maintained.  The  trustees  may  be  treated  as  agents  of  the 
bank,  and  for  any  misfeasance  or  nonfeasance  causing  damage  to  the 
bank  they  are  responsible  to  it,  upon  the  same  principle  that  any  agent 
is  for  like  cause  responsible  to  his  principal.  An  action  of  this  character 
is  properly  tried  as  an  action  at  law. 

In  actions  ex  delictu  the  plaintiff  may  sue  one  or  all  the  wrongdoers;  and 
the  objection  that  others  should  have  been  joined  as  defendants  cannot 
prevail. 

Where  two  of  the  trustees,  who  were  made  defendants  in  this  action,  filed 
petitions  for  their  discharge  in  bankruptcy  after  the  commencement  of 
this  action  and  were  discharged  before  judgment  : 

Held,  that  the  discharge  furnished  no  defense  ;  the  claiiri'  was  purely  for 
unliquidated  damages  occasioned  by  a  tort.  Such  a  claim  is  not  prova- 
ble in  bankruptcy  and,  therefore,  was  not  discharged  (Affirming  8.  C., 
ante,  426). 

Decided  September,  1880. 
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E.  Ellery  Anderson,  for  defendants  and  appellants. 
A.  Wakeman,  for  defendant  Smith,  as  respondent. 

F.  C.  Barlow,  for  plaintiff,  as  respondent  and  appellant. 

EAKL,  J.  —  This  action  was  brought  by  the  receiver  of  the 
Central  Park  Savings  Bank  of  the  city  of  New  York  against 
the  defendants,  who  were  trustees  of  the  bank,  to  recover 
damages  which,  it  is  alleged,  they  caused  the  bank  by  their 
misconduct  as  such  trustees. 

The  first  question  to  be  considered  is  the  measure  of  fidelity, 
care  and  diligence  which  such  trustees  owe  to  such  a  bank  and 
its  depositors.  The  relation  existing  between  the  corporation 
and  its  trustees  is  mainly  that  of  principal  and  agent ;  and  the 
relation  between  the  trustees  and  the  depositors  is  similar  to 
that  of  trustee  and  cestui  que  trust.  The  trustees  are  bound 
to  observe  the  limits  placed  upon  their  powers  in  the  charter, 
and  if  they  transcend  such  limits  and  cause  damage,  they 
incur  liability.  If  they  act  fraudulently  or  do  a  willful  wrong, 
it  is  not  doubted  that  they  may  be  held  for  all  the  damage 
they  cause  to  the  bank  or  its  depositors.  But  if  they  act  in 
good  faith  within  the  limits  of  powers  conferred,  using  proper 
prudence  and  diligence,  they  are  not  responsible  for  mere  mis- 
takes or  errors  of  judgment.  That  the  trustees  of  such  cor- 
porations are  bound  to  use  some  diligence  in  the  discharge  of 
their  duties  cannot  be  disputed.  All  the  authorities  hold  so. 
What  degree  of  care  and  diligence  are  they  bound  to  exer- 
cise ?  Not  the  highest  degree ;  not  such  as  a  very  vigilant 
or  extremely  careful  person  would  exercise.  If  such  were 
required  it  would  be  difficult  to  find  trustees  who  would  incur 
the  responsibility  of  such  trust  positions.  It  would  not  be 
proper  to  answer  the  question  by  saying  the  lowest  degree. 
Few  persons  would  be  willing  to  deposit  money  in  savings 
banks,  or  to  take  stock  in  corporations,  with  the  understand- 
ing that  the  trustees  or  directors  were  bound  only  to  exercise 
VOL.  LIX  56 


442  NEW  YORK  PRACTICE  REPORTS. 

Hun  agt.  Gary  et  al. 

slight  care,  such  as  inattentive  persons  would  give  to  their  own 
business,  in  the  management  of  the  large  and  important  inter- 
ests committed  to  their  hands.  When  one  deposits  money  in 
a  savings  bank,  or  takes  stock  in  a  corporation,  thus  divesting 
himself  of  the  immediate  control  of  his  property,  he  expects, 
and  has  the  right  to  expect,  that  the  trustees  or  directors  who 
are  chosen  to  take  his  place  in  the  management  and  control  of 
his  property  will  exercise  ordinary  care  and  prudence  in  the 
trusts  committed  to  them  —  the  same  degree  of  care  and  pru- 
dence that  men  prompted  by  self-interest  generally  exercise  in 
their  own  affairs.  "When  one  voluntarily  takes  the  position  of 
trustee  or  director  of  a  corporation,  good  faith,  exact  justice 
and  public  policy  unite  in  requiring  of  him  such  degree  of 
care  and  prudence,  and  it  is  a  gross  breach  of  duty,  crassa 
negligentia,  not  to  bestow  them. 

It  is  impossible  to  give  the  measure  of  culpable  negligence 
for  all  cases,  as  the  degree  of  care  required  depends  upon  the 
subjects  to  which  it  is  to  be  applied  (First  Nat.  Bank  agt. 
Ocean  Nat.  Bank,  60  N.  Y.,  278).  What  would  be  slight 
neglect  in  the  care  of  a  quantity  of  iron  might  be  gross  neglect 
in  the  care  of  a  jewel.  What  would  be  slight  neglect  in  the 
care  exercised  in  the  affairs^of  a  turnpike  corporation,  or  even 
of  a  manufacturing  corporation,  might  be  gross  neglect  in 
the  care  exercised  in  the  management  of  a  savings  bank 
intrusted  with  savings  of  a  multitude  of  poor  people,  depend- 
ing for  its  life  upon  credit  and  liable  to  be  wrecked  by  the 
breath  of  suspicion.  There  is  a  classification  of  negligence 
to  be  found  in  the  books  —  not  always  of  practical  value,  and 
yet  sometimes  serviceable  —  into  slight  negligence,  gross  neg- 
ligence, and  that  degree  of  negligence  intermediate  the  two, 
attributed  to  the  absence  of  ordinary  care  ;  and  the  claim  on 
behalf  of  these  trustees  is  that  they  can  only  be -held  respon- 
sible in  this  action  in  consequence  of  gross  negligence,  accord- 
ing to  this  classification.  If  gross  negligence  be  taken  accord- 
ing to  its  ordinary  meaning,  as  something  nearly  approaching 
fraud  or  bad  faith,  I  cannot  yield  to  this  claim  ;  and  if  there 
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are  any  authorities  upholding  the  claim,  I  emphatically  dissent 
from  them. 

It  seems  to  me  that  it  would  be  a  monstrous  proposition  to 
hold  that  trustees  intrusted  with  the  management  of  the 
property,  interests  and  business  of  other  people,  who  divest 
themselves  of  the  management  and  confide  in  them,  are 
bound  to  give  only  slight  care  to  the  duties  of  their  trust, 
and  are  liable  only  in  case  of  gross  inattention  and  negligence  ; 
and  I  have  found  no  authority  fully  upholding  such  a  propo- 
sition. It  is  true  that  authorities  are  found  which  hold  that 
trustees  are  liable  only  for  crassa  negligently  which  literally 
means  gross  negligence ;  but  that  axiom  has  been  defined  to 
mean  the  absence  of  ordinary  care  and  diligence  adequate  to 
the  particular  case. 

In  Scott  agt.  De  Peyster  (1  Ed.  Ch.,  513,  543),  a  case  much 
cited,  the  learned  vice-chancellor  said  :  "  I  think  the  question 
in  all  such  cases  should  and  must  necessarily  be,  whether  they 
(directors)  have  omitted  that  care  which  men  of  common 
prudence  take  of  their  own  concerns?  To  require  more 
would  be  adopting  too  rigid  a  rule  and  rendering  them  liable 
for  slight  neglect ;  while  to  require  less  would  be  relaxing  too 
much  the  obligation  which  binds  them  to  vigilance  and  atten- 
tion in  regard  to  the  interests  of  those  confided  to  their  care, 
and  expose  them  to  liability  for  gross  neglect  only,  which  ia 
very  little  short  of  fraud  itself." 

In  Sparing* s  Appeal  (71  Penn.  St.,  11),  judge  SUARSWOOD 
said :  "  They  (directors)  can  only  be  regarded  as  mandataries, 
persons  who  have  gratuitously  undertaken  to  perform  certain 
duties,  and  who  are  therefore  bound  to  apply  ordinary  skill 
and  diligence,  but  no  more." 

In  Hodges  agt.  New  England  Screw  Co.  (1  R.  I.,  312), 
JENCKES,  J.,  said  :  "  The  sole  question  is  whether  the  directors 
have  or  have  not  bestowed  proper  diligence.  They  are  liable 
only  for  ordinary  care  —  such  care  as  prudent  men  take  in 
their  own  affairs."  And  in  the  same  case,  AMES,  J.,  said  : 
"  They  should  not,  therefore,  be  liable  for  innocent  mistakes, 
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unintentional  negligence,  honest  errors  of  judgment,  but  only 
for  willful  fraud  or  neglect,  and  want  of  ordinary  knowledge 
and  care."  The  same  case  came  again  under  consideration  in 
3  Rhode  Island,  9,  and  GREEN,  Ch.  J.,  said :  "  "We  think  a 
board  of  directors,  acting  in  good  faith  and  with  reasonable 
care  and  diligence,  who  nevertheless  fall  into  a  mistake,  either 
as  to  law  or  fact,  are  not  liable  for  the  consequences  of  such 
mistake." 

In  the  case  of  The  Liquidators  of  the  Western  Bank  agt. 
Douglas  (11  Session  Laws  [3d  series],  112  [Scotch]},  it  is  said  : 
"Whatever  the  duties  (of  directors)  are,  they  must  be  dis- 
charged with  fidelity  and  conscience,  and  with  ordinary  and 
reasonable  care.  It  is  not  necessary  that  I  should  attempt  to 
define  where  excusable  remissness  ends  and  gross  negligence 
begins.  That  must  depend  to  a  large  extent  on  the  circum- 
stances. It  is  enough  to  say  that  gross  negligence  in  the 
performance  of  such  a  duty,  the  want  of  reasonable  and 
ordinary  fidelity  and  care  will  impose  liability  for  loss  thereby 
occasioned." 

In  The  Charitable  Corporation  agt.  Sutton  (2  Atkyns,  405), 
lord  chancellor  HARDWICKE  said  that  a  person  who  accepted 
the  office  of  director  of  a  corporation  "  is  obliged  to  execute 
it  with  fidelity  and  reasonable  diligence,"  although  he  acts 
without  compensation. 

In  Litchfteld  &gt.  White  (3  Sand f.,  545),  SAXDFORD,  J.,  said: 
"  In  general,  a  trustee  is  bound  to  manage  and  employ  the 
trust  property  for  the  benefit  of  the  cestui  que  trust  with  the 
care  and  diligence  of  a  provident  owner.  Consequently  he 
is  liable  for  every  loss  sustained  by  reason  of  his  negligence, 
want  of  caution  or  mistake,  as  well  as  positive  misconduct." 

In  Sperinsfs  Appeal  judge  SHARSWOOD  said  that  directors 
"  are  not  liable  for  mistakes  of  judgment,  even  though  they 
may  be  so  gross  as  to  appear  to  us  absurd  and  ridiculous, 
provided  they  were  honest,  and  provided  they  are  fairly 
within  the  scope  of  the  powers  and  discretion  confided  to  the 
managing  body." 
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As  I  understand  this  language,  I  cannot  assent  to  it  as  prop- 
erly defining  to  any  extent  the  nature  of  a  director's  responsi- 
bility. Like  a  mandatary,  to  whom  he  has  been  likened,  he 
is  bound  not  only  to  exercise  proper  care  and  diligence,  but 
ordinary  skill  and  judgment.  As  he  is  bound  to  exercise  ordi- 
nary skill  and  judgment,  he  cannot  set  up  that  he  did  not 
possess  them.  When  damage  is  caused  by  his  want  of  judg- 
ment, he  cannot  excuse  himself  by  alleging  his  gross  ignorance. 
One  who  voluntarily  takes  the  position  of  director  and  invites 
confidence  in  that  relation,  undertakes  like  a  mandatary,  with 
those  whom  he  represents  or  for  whom  he  acts,  that  he 
possesses  at  least  ordinary  knowledge  and  skill,  and  that  he 
will  bring  them  to  bear  in  the  discharge  of  his  duties  (Story 
on  Bailments,  sec.,  182).  Such  is  the  rule  applicable  to  pub- 
lic officers,  to  professional  men  and  to  mechanics,  and  such  is 
the  rule  which  must  be  applicable  to  every  person  who  under- 
takes to  act  for  another  in  a  situation  or  employment  requir- 
ing skill  and  knowledge ;  and  it  matters  not  that  the  service 
is  to  be  rendered  gratuitously.  These  defendants  voluntarily 
took  the  position  of  trustees  of  the  bank.  They  invited 
depositors  to  confide  to  them  their  savings,  and  to  intrust  the 
safe-keeping  and  management  of  them  to  their  skill  and 
prudence.  They  undertook  not  only  that  they  would  discharge 
their  duties  with  proper  care,  but  that  they  would  exercise  the 
ordinary  skill  and  judgment  requisite  for  the  discharge  of  their 
delicate  trust. 

Enough  has  now  been,  said  to  show  what  measure  of  dili- 
gence, skill  and  prudence  the  law  exacts  from  managers  and 
directors  of  corporations,  and  we  are  now  prepared  to  examine 
the  facts  of  this  case  for  the  purpose  of  seeing  if  these  trus- 
tees fell  short  of  this  measure  in  the  matters  alleged  in  the 
complaint. 

This  bank  was  incorporated  by  the  act  chapter  467  of  the 
Laws  of  1867,  and  it  commenced  business  in  the  spring  of 
that  year  in  a  hired  building  on  the  east  side  of  Third  avenue 
in  the  city  of  New  York.  It  remained  there  for  several  years, 
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and  then  removed  to  the  west  side  of  the  avenue,  between 
Forty-fifth  and  Forty-sixth  streets,  where  it  occupied  hired 
rooms  until  near  the  time  of  its  failure  in  the  fall  of  1875. 
During  the  whole  time  the  deposits  averaged  only  about 
$70,000.  In  1867  the  income  of  the  bank  was  $942.12,  and 
the  expenses,  including  amounts  paid  for  safe,  fixtures,  charter, 
current  expenses  and  interest  to  depositors,  were  $5,571.34. 
In  1868  the  income  was  $5,471.43,  and  the  expenses,  includ- 
ing interest  to  the  depositors,  $5,719.43.  In  1869  the  income 
was  $3,918.27,  and  the  expenses  and  interest  paid  $5,346.05. 
In  1870  the  income  was  $5,784.09,  and  expenses  and 
interest  $7,040.22.  In  1871  the  income  was  $13,551.14,  which 
included  a  bonus  of  $4,000  or  $6,000  obtained  upon  the  pur- 
chase of  a  mortgage  of  $40,000,  which  mortgage  was  again 
sold  in  1874  at  a  discount  of  $2,000,  and  the  expenses,  includ- 
ing interest  paid,  were  $9,124.05.  In  1872  the  income  was 
$5,100.51,  and  the  expenses,  including  interest  paid,  were 
$7,212.49.  Down  to  the  first  day  of  January,  1873,  therefore, 
the  total  expenses,  including  interest  paid,  were  $5,046  more 
than  the  income.  To  this  sum  should  be  added  $2,000, 
deducted  on  the  sale  of  the  large  mortgage  in  1874,  which 
was  purchased  at  the  large  discount  in  1871,  as  above-men- 
tioned, and  yet  entered  in  the  assets  at  its  face.  From  this 
apparent  deficiency  should  be  deducted  the  value  of  the  safe 
and  furniture  of  the  bank,  from  which  the  receiver  subse- 
quently realized  $500.  At  the  same  date  the  amount  due  to 
over  1,000  depositors  was  about  $70,000,  and  the  assets  of  the 
bank  consisted  of  about  $13,000  in  cash  and  the  balance  mostly 
of  mortgages  upon  real  estate. 

While  the  bank  was  in  this  condition,  with  a  lease  of  the 
rooms  then  occupied  by  it  expiring  May  1,  1874,  the  project 
of  purchasing  a  lot  and  erecting  a  banking-honse  thereon 
began  to  be  talked  of  among  the  trustees.  The  only  reason 
put  on  record  in  the  minutes  of  the  meetings  held  by  the 
trustees  for  procuring  a  new  banking-house  was  to  better  the 
financial  condition  of  the  bank.  In  February,  1873,  at  a 
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meeting  of  the  trustees,  a  committee  was  appointed  "  on  a  site 
for  a  new  building,"  and  in  March  the  committee  entered 
into  contract  for  the  purchase  of  a  plot  of  land,  consisting  of 
four  lots,  on  the  corner  of  Forty-eighth  street  and  Third 
avenue,  for  the  sum  of  $74,500,  of  which  $1,000  was  to  be 
paid  down,  $9,000  on  the  first  day  of  May,  then  next,  and 
$64,000  to  be  secured  by  a  mortgage,  payable  on  or  before 
May  1,  1875,  with  interest  from  May  1,  1873,  at  seven  per 
cent ;  and  there  was  an  agreement  that  payment  of  the  prin- 
cipal sum  secured  by  the  mortgage  might  be  extended  to 
May  1,  1877,  provided  a  building  should,  without  unavoida- 
ble delay,  be  erected  upon  the  corner  lot  worth  not  less  than 
$25,000.  This  contract  was  reported  by  the  committee  to 
the  trustees  at  a  meeting  held  April  seventh.  On  the  1st  day 
of  May,  1873,  the  real  estate  was  conveyed  and  the  cash  pay- 
ment was  made,  and  four  separate  mortgages  were  executed 
to  secure  the  balance,  one  upon  each  lot.  The  mortgage 
upon  the  lot,  upon  which  the  bank  building  was  afterwards 
erected,  was  for  $30,500.  At  the  same  time  the  bank  became 
obligated  to  build  upon  that  lot  a  building  covering  its  whole 
front,  twenty-five  feet,  and  sixty  feet  deep,  and  not  less  than 
five  stories  high,  and  have  the  same  inclosed  by  the  first  day 
of  November,  then  next.  Upon  that  lot  the  bank  proceeded, 
in  the  spring  of  1875,  to  erect  a  building  covering  the  whole 
front,  and  seventy-six  feet  deep  and  five  stories  high,  at  an 
expense  of  about  $27,000,  and  the  building  was  nearly  com- 
pleted when  the  receiver  of  the  bank  was  appointed,  in 
November  of  that  year.  The  three  lots  not  needed  for  the 
building  were  disposed  of,  as  we  may  assume,  without  any 
loss,  leaving  the  corner  lot  used  for  the  building  to  cost  the 
bank  $29,250  ;  and  we  may  assume  that  that  was  then  the  fair 
value  of  the  lot.  This  case  may  then  be  treated  as  if  these 
trustees  had  purchased  the  corner  lot  at  $29,250,  and  bound 
themselves  to  erect  thereon  a  building  costing  $27,000.  "When 
the  receiver  was  appointed  that  lot  and  building,  and  other 
assets  which  produced  less  than  $1,000,  constituted  the  whole 
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property  of  the  bank ;  and  subsequently  the  lot  and  building 
were  swept  away  by  a  mortgage  foreclosure,  and  this  action 
was  brought  to  recover  the  damages  caused  to  the  bank  by 
the  alleged  improper  investment  of  its  funds,  as  above  stated, 
in  the  lot  upon  which  the  building  was  erected.  At  the  time 
of  the  purchase  of  the  lot  the  bank  was  substantially  insolvent. 
If  it  had  gone  into  liquidation  its  assets  would  have  fallen 
several  thousand  dollars  short  of  discharging  its  liabilities; 
and  this  state  of  things  was  known  to  the  trustees.  It  had 
been  in  existence  about  six  years,  doing  a  losing  business. 
The  amount  of  its  deposits,  which  its  managers  had  not  been 
able  to  increase,  shows  that  the  enterprise  was  an  abortion 
from  the  beginning,  either  because  it  lacked  public  confidence 
or  was  not  needed  in  the  place  where  it  was  located.  It  had 
changed  its  location  once  without  any  benefit.  It  had  on 
hand  but  about  $13,000  in  cash,  of  which  $10,000  were  taken 
to  make  the  first  payments.  The  balance  of  its  assets  was 
mostly  in  mortgages  not  readily  convertible.  One  was  a 
mortgage  for  $40,000  which  had  been  purchased  at  a  large 
discount,  and  we  may  infer  that  it  was  not  very  saleable,  as 
the  trustees  resolved  to  sell  it  as  early  as  May,  1873,  and  in 
August,  1873,  authorized  it  to  be  sold  at  a  discount  of  not 
more  than  $2,500,  and  yet  it  was  not  sold  until  1874.  In  this 
condition  of  things  the  trustees  made  the  purchase  complained 
of,  under  an  obligation  to  place  on  the  lot  an  expensive  bank- 
ing-house. Whether,  under  the  circumstances,  the  purchase 
was  such  as  the  trustee,  in  the  exercise  of  ordinary  prudence, 
skill  and  care  could  make,  or  whether  the  act  of  purchase  was 
reckless,  rash,  extravagant,  showing  a  want  of  ordinary  pru- 
dence, skill  and  care,  were  questions  for  the  jury.  It  is  not 
disputed  that  under  the  charter  of  this  bank,  as  amended  in 
1868  (chapter  294),  it  had  the  power  to  purchase  a  lot  for  a 
banking-house  "  requisite  for  the  transaction  of  its  business." 
That  was  a  power,  like  every  other  possessed  by  the  bank,  to 
be  exercised  with  prudence  and  care.  Situated  as  this  mori- 
bund institution  was,  was  it  a  prudent  and  reasonable  thing 
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to  do  to  invest  nearly  half  of  all  the  trust  funds  in  this 
expensive  lot,  with  an  obligation  to  take  most  of  the  balance 
to  erect  thereon  an  extravagant  building  ?  The  trustees  were 
urged  on  by  no  real  necessity.  They  had  hired  rooms  where 
they  could  have  remained ;  or,  if  these  rooms  were  not  ade- 
quate for  their  small  business,  we  may  assume  that  others 
could  have  been  hired.  They  put  forward  the  claim,  upon 
the  trial,  that  the  rooms  they  then  occupied  were  not  safe. 
That  may  have  been  a  good  reason  for  making  them  more 
secure,  or  for  getting  other  rooms,  but  not  for  the  extrava- 
gance in  which  they  indulged.  It  is  inferable,  however,  that 
the  principal  motive  which  influenced  the  trustees  to  make 
the  change  of  location  was  to  improve  the  financial  condition 
of  the  bank  by  increasing  its  deposits.  Their  project  \vas  to 
buy  this  corner  lot  and  erect  thereon  an  imposing  edifice  to 
inspire  confidence,  attract  attention,  and  thus  draw  deposits. 

It  was  intended  as  a  sort  of  advertisement  of  the  bank  ;  a 
very  expensive  one.  Indeed,  savings  banks  are  not  organized 
as  business  enterprises.  They  have  no  stockholders,  and  are 
not  to  engage  in  speculation  or  money-making  in  a  business 
sense.  They  are  simply  to  take  the  deposits,  usually  small, 
which  are  offered,  aggregate  them  and  keep  and  invest  them 
safely,  paying  such  interest  to  the  depositors  as  is  thus  made, 
after  deducting  expenses,  and  paying  the  principal  upon 
demand.  It  is  not  legitimate  for  the  trustees  of  such  a  bank 
to  seek  deposits  at  the  expense  of  present  depositors.  It  is 
their  business  to  take  deposits  when  offered.  It  is  not  proper 
for  these  trustees,  or  at  least  the  jury  may  have  found  that  it 
was  not,  to  take  the  money  then  on  deposit  and  invest  it  in  a 
banking-house  merely  for  the  purpose  of  drawing  other 
deposits.  In  making  this  investment  the  interests  of  the 
depositors,  whose  money  was  taken,  can  scarcely  be  said  to 
have  been  consulted. 

It  matters  not  that  the  trustees  purchased  this  lot  for  no 
more  than  a  fair  value,  and  that  the  loss  was  occasioned 
by  the  subsequent  general  decline  in  the  value  of  real  estate. 
VOL.  LIX  57 
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They  had  no  right  to  expose  their  bank  to  the  hazards  of 
such  a  decline.  If  the  purchase  was  an  improper  one  when 
made,  it  matters  not  that  the  loss  came  from  the  unavoidable 
fall  in  the  value  of  the  real  estate  purchased.  The  jury  may 
have  found  that  it  was  grossly  careless  for  the  trustees  to  lock 
up  the  funds  in  their  charge  in  such  an  investment,  where 
they  could  not  be  reached  in  any  emergency  which  was  likely 
to  arise  in  the  affairs  of  the  crippled  bank.  We  conclude, 
therefore,  that  the  evidence  justified  a  finding  by  the  jury  that 
this  was  not  a  case  of  mere  error  or  mistake  of  judgment  on 
the  part  of  the  trustees,  but  that  it  was  a  case  of  improvidence, 
of  reckless,  unreasonable  extravagance,  in  which  the  trustees 
failed  in  that  measure  of  reasonable  prudence,  care  and  skill 
which  the  law  requires. 

This  case  was  moved  for  trial  at  a  circuit  court,  and  before 
the  jury  was  impanneled  the  defendants  claimed  that  the  case 
was  improperly  in  the  circuit,  and  that  it  should  be  tried  at 
special  term,  and  the  court  ordered  that  the  trial  proceed ; 
and  at  the  close  of  the  evidence  the  defendants  moved  that 
the  complaint  be  dismissed,  on  the  ground  that  the  action  was 
not  a  proper  one  to  be  tried  before  a  jury  and  should  be  tried 
before  the  equity  branch  of  the  court.  The  motion  was 
denied,  and  these  rulings  are  now  alleged  for  error.  The 
receiver  in  this  case  represents  the  bank  and  may  maintain  any 
action  the  bank  could  have  maintained.  The  trustees  may 
be  treated  as  agents  of  the  bank  (In  re  German  Mining  Co., 
27  Eng.  Law  &  Eq.,  158 ;  Belknap  agt.  Davis,  19  Me.,  455  ; 
Bedford  R.  R.  Co.  agt.  Bowser,  48  Penn.  St.,  29  ;  Butts 
agt.  Woods,  38  Barb.,  181  ;  Austin  agt.  Daniels,  4  Den.,  299  ; 
0.  &  M.  R.  R.  Co.  agt.  McPherson,  35  Mo.,  13),  and  for 
any  misfeasance  or  nonfeasance  causing  damage  to  the  bank 
they  were  responsible  to  it,  upon  the  same  principle  that  any 
agent  is  for  like  cause  responsible  to  his  principal.  It  has 
never  been  doubted  that  a  principal  may  sue  his  agent  in  an 
action  at  law  for  any  damages  caused  by  culpable  misfeasance 
or  nonfeasance  in  the  business  of  the  agency.  The  only 
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relief  claimed  in  this  complaint  was  a  money  judgment,  and 
we  think  it  was  properly  tried  as  an  action  at  law.  No  equit- 
able rights  were  to  be  adjusted,  and  there  was  no  occasion  to 
appeal  to  an  equitable  forum. 

Treating  this,  therefore,  as  an  action  at  law,  it  follows  also 
that  the  objection  taken  that  the  other  trustees  should  have 
been  joined  as  defendants  cannot  prevail.  In  actions  ex  delictu 
the  plaintiff  may  sue  one,  some  or  all  of  the  wrongdoers 
(Liquidators  of  the  Western  Bank  agt.  Douglas,  22  Session 
Cases  \%d  series'],  475  \_Scotch~]  ;  Barbour  on  Parties,  203). 

The  defendants  Hoffman  and  Gearty  filed  petitions  for  their 
discharge  in  bankruptcy  after  the  commencement  of  this 
action,  and  were  discharged  before  judgment,  and  they 
alleged  such  discharge  as  a  defense  to  the  action.  The  trial 
judge  and  general  term  held  that  the  discharge  furnished  no 
defense,  and  we  are  of  the  same  opinion.  This  claim  was 
purely  for  unliquidated  damages  occasioned  by  a  tort.  Such 
a  claim  is  not  provable  in  bankruptcy,  and  therefore  was  not 
discharged  (U.  S.  Rev.  Stat.  \Zded.~],  sees.  5115,  5119,  5067 
to  5071  ;  Zimmon  agt.  Rltterman,  2  Abb.  \_N.  /£],  261 ; 
Kellogg  agt.  Schuyler,  2  Den.,  73 ;  Crouch  agt.  Gridley,  6 
Hill,  250  ;  In  re  Wiggers,  2  Biss.,  71 ;  In  re  Clough,  2  Ben., 
508  ;  In  re  Lidle,  2  Bank.  Reg.,  77). 

I  conclude,  therefore,  that  the  judgment  appealed  from 
should  be  affirmed. 

The  appeal  by  the  plaintiff  from  the  order  of  the  general 
term  granting  a  new  trial  as  to  defendant  Smith,  must,  for 
reasons  stated  on  the  argument,  be  dismissed,  with  costs. 

All  concur. 
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SUPREME  COURT. 

NETZEL  agt.  MULFORD. 

Proceedings  supplementary  to  execution —  Warrant  of  arrest  instead  of 
order  to  examine  judgment  debtor  —  Sufficiency  of  affidavit  to  entitle  a  party 
to  the  warrant —  Code  of  Civil  Procedure,  section  24*37. 

Under  section  2437  of  the  Code  of  Civil  Procedure,  it  is  necessary  for 
the  creditor,  before  he  is  entitled  to  a  warrant  of  arrest  against  the 
judgment  debtor,  to  establish,  to  the  satisfaction  of  the  judge  to  whom 
the  application  for  the  issuing  of  a  warrant  is  presented,  by  affidavit, 
that  there  is  danger  that  the  judgment  debtor  will  leave  the  State  or 
conceal  himself,  and  there  is  reason  to  believe  that  he  has  property 
which  he  unjustly  refuses  to  apply  to  the  payment  of  the  judgment. 

Where  the  allegations  in  the  affidavit,  on  which  the  warrant  is  asked  are 
stated  to  be  upon  belief,  and  the  fact  of  the  defendant's  having  property 
is  a  mere  matter  of  inference  on  the  part  of  the  plaintiff,  based  upon 
the  fact  that  the  defendant  is  a  man  of  extravagant  habits,  living  in 
the  best  of  hotels,  &c.  : 

Held,  that  such  an  affidavit  is  insufficient. 

Special  Term,  September,  1880. 

LAWRENCE,  J.  —  Section  2437  of  the  Code  of  Civil  Pro- 
cedure is  substantially  the  same  as  the  fourth  subdivision  of 
section  292  of  the  old  Code  of  Procedure.  In  applications 
made  under  section  292  of  the  old  Code,  it  was  invariably 
held  that  the  statute  required  that  there  should  be  proof  of 
the  facts  authorizing  the  issuing  of  the  warrant,  and  that 
while  such  proof  need  not  necessarily  be  in  the  form  of  an 
affidavit,  it  must  be  of  such  a  character  as  to  furnish  evidence 
which,  in  the  judgment  of  the  officer,  amounted  to  proof 
of  the  charge  (See  4  Waiters  Pr.,pp.  443  am/,  444).  So,  too, 
in  proceedings  under  the  non-imprisonment  act  of  1831,  it 
was  invariably  held  that  an  affidavit  stating  the  particulars 
authorizing  the  issuing  of  the  warrant  should  not  be  upon 
information  and  belief ;  that  the  facts  must  be  positively,  and 
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not  inferentially  stated  (Broadhead  agt.  McConnell,  3  Barb., 
175 ;  Vredenberg  agt.  Hendricks,  17  Barb.,  179,  and  cones 
cited).  Under  section  2437  of  the  present.  Code,  it  is  neces- 
sary for  the  creditor,  before  he  is  entitled  to  a  warrant  of 
arrest  against  the  judgment  debtor,  to  establish,  to  the  satis- 
faction of  the  judge  to  whom  the  application  for  the  issuing 
of  a  warrant  is  presented,  by  affidavit,  that  there  is  danger 
that  the  judgment  debtor  will  leave  the  State  or  conceal  him- 
self, and  there  is  reason  to  believe  that  he  has  property  which 
he  unjustly  refuses  to  apply  to  the  payment  of  the  judgment. 
I  see  no  reason  for  holding  that  there  should  be  any  different 
rule  of  construction  applied  to  this  section  from  that  which  pre- 
vailed in  reference  to  section  292  of  the  old  Code,  and  to  the 
non-imprisonment  act  of  1831.  Tested  by  these  principles 
of  construction,  it  seems  to  me  that  this  proceeding  should 
be  dismissed,  and  the  warrant  heretofore  issued  should  be 
vacated.  The  allegations  in  the  affidavit,  on  which  the  war- 
rant was  issued,  are  stated  to  be  upon  belief,  and  the  fact  of 
the  defendant's  having  property  is  a  mere  matter  of  inference 
on  the  part  of  the  plaintiff,  based  upon  the  fact  that  the 
defendant  is  a  man  of  extravagant  habits,  living  in  the  best 
of  hotels,  &c.  I  do  not  think  such  an  affidavit  sufficient.  As 
was  said  by  BRONSON,  J.,  in  the  case  of  The  People  agt. 
The  Recorder  of  Albany  (6  Hill,  429) :  "  In  such  cases, 
where  the  creditor  may  be  his  own  witness  for  the  purpose  of 
procuring  a  warrant,  and  may  choose  his  own  time  for  arrest- 
ing the  debtor,  it  is  not  too  much  to  require  that  he  should  in 
the  first  instance  make  out  a  plain  case "  (See,  also,  Smith 
agt.  Luce,  14  Wend.,  227;  Matter  of  Bliss,  7  111,  187; 
Stewart  agt.  Biddlecum,  2  Com.,  103).  The  prisoner  is, 
therefore,  discharged. 
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K  Y.  MARINE  COURT. 

HOKTON  agt.  LA  DUE. 

Application  to  the  court  for  judgment  by  default  —  when  necessary — Code 
of  Civil  Procedure,  sections  420,  549,  1214. 

Judgment  by  default  in  an  action  for  conversion  can  be  entered  only  on 
application  to  the  court. 

Special  Term,  September,  1880. 

McADAM,  J.  —  The  action  is  in  trover  for  the  conversion  of 
certain  jewelry  of  the  alleged  value  of  $516.  The  complaint, 
which  is  verified,  was  served  with  the  summons,  and  the  clerk 
entered  judgment  as  by  default,  under  section  420  of  the 
Code  of  Civil  Procedure.  That  section,  properly  construed, 
applies  only  to  cases  of  express  and  implied  contracts.  The 
words  "  or  the  value  of  property  delivered  "  used  in  said  sec- 
tion, have  reference  to  property  delivered  under  some  agree- 
ment, express  or  implied,  whereby  the  person  to  whom  the 
delivery  is  made  has  undertaken  to  pay  the  stipulated  or 
reasonable  value  thereof.  It  was  not  intended  to  embrace 
cases  where  property  has  been  delivered  to  a  person,  who 
tortiously  converts  the  same  to  his  own  use,  and  who  is  sued 
for  the  conversion.  The  case  falls  under  section  1214  (supra), 
and  the  plaintiff  should  have  applied  to  the  court  for  judg- 
ment, in  which  case  the  damages  which  were  unliquidated 
would  have  been  legally  assessed.  The  plaintiff,  after  enter- 
ing his  judgment,  issued  an  execution  against  the  person  of 
the  defendant,  under  which  he  is  now  confined  in  the  county 
jail.  As  no  order  of  arrest  was  issued  in  the  aetion  the  plain- 
tiff can  justify  the  imprisonment  only  on  the  theory  that  the 
cause  of  action  furnished  the  right  to  arrest.  This  brings  us 
to  the  consideration  of  section  549  (supra),  in  which  the  cases 
wherein  such  arrest  is  allowable  are  enumerated.  Conversion 
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and  fraud  are  therein  referred  to,  but  an  arrest  "  for  the  value 
of  property  delivered"  is  nowhere  discovered.  It  must  be 
apparent,  therefore,  that  the  plaintiff  has  mistaken  the  practice, 
and  that  the  judgment  and  the  proceedings  founded  upon  it 
must  be  set  aside.  This  conclusion  rendered  unnecessary  the 
consideration  of  the  other  objections  urged. 
Ordered  accordingly. 


SUPREME  COUET. 

JAMES  H.  BYRON  agt.  THE  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY OF  THE  CITY  OF  NEW  YORK,  EDWARD  FREEL  and  JOHN 

McNAMEE. 

Right  to  personal  judgment  under  chapter  815,  Laws  of  1878. 

In  an  action  brought  to  foreclose  a  lien,  filed  against  a  fund  in  the  pos- 
session of  the  mayor,  etc.,  of  New  York,  on  account  of  a  contract 
made  by  them  for  public  work  in  said  city,  the  court  has  power  under 
the  act  of  1878  (Laws  of  1878,  cJuipter  315),  to  render  a  personal  judgment 
against  the  original  debtor  for  the  amount  due  from  him  in  excess  of 
the  amount  for  which  a  lien  has  been  established. 

Where  the  lien  is  established  to  a  certain  amount,  in  such  a  case  &  personal 
judgment  can  be  rendered  in  favor  of  the  plaintiff  against  the  con- 
tractor for  the  full  amount  due  from  him. 

Special  Term,  February,  1880. 

THIS  is  an  action  brought  to  foreclose  a  lien  tiled  against  a 
fund  in  the  possession  of  the  defendant,  The  Mayor,  Alder- 
men and  Commonalty  of  the  City  of  New  York,  due  and  to 
grow  due  on  account  of  a  contract  made  by  the  said  defend- 
ant for  the  construction  of  an  arch  in  Forty-second  street, 
New  York. 

The  fund  now  amounts  to  $1,300.  The  contract  is  in 
course  of  construction  and  other  sums  may  become  due.  The 
lien  is  filed  for  materials  furnished  by  the  plaintiff  for  use  on 
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this  contract  amounting  in  the  aggregate  to  $1,114.29.  It  is 
admitted  that  the  city  contract  was  made  in  the  name  of 
Freel  alone,  but  that  the  parties  interested  were  the  firm  of 
Freel  and  McNamee.  It  is  not  disputed  that  the  plaintiff's 
contract  was  made  with  both  defendants.  No  question  of 
pleading  was  raised  on  either  side.  The  defendant,  The 
Major,  Aldermen  and  Commonalty  of  the  City  of  New  York, 
admits  the  possession  of  $1,300  and  offers  no  evidence.  The 
lien  was  filed  and  the  proceeding  brought  under  Laws  of  18T8, 
chapter  315,  entitled,  "An  act  to  secure  the  payment  of  labor- 
ers, traders  and  persons  furnishing  materials  toward  the  per- 
formance of  any  public  work  in  the  cities  of  the  state  of 
New  York." 

L.  L.  Kellogg,  for  plaintiff,  argued :  I.  No  question  can 
be  raised  as  to  the  validity  of  the  lien.  It  contains  all  the 
requisites  of  the  statutes.  It  states  correctly  that  the  con- 
tract of  the  plaintiff  was  made  with  Freel  and  McNamee. 
The  fact  that  it  states  that  the  city  contract  was  with  both 
Freel  and  McNamee  is  immaterial.  The  end  of  section  2 
provides,  "  but  no  variance  as  to  the  name  of  the  contractor 
shall  affect  the  validity  of  the  said  claim  or  lien."  II.  All 
the  materials  were  bought  for  use  in  this  work.  All  the 
materials,  however,  have  not  yet  been  used  in  the  work.  As 
to  the  material  used  in  the  work  the  plaintiff  is  entitled  to 
a  judgment  against  the  city,  and  to  a  personal  judgment 
against  the  defendants  Freel  and  McNamee.  As  to  the 
materials  not  yet  used  the  plaintiff  is  entitled  solely  to  a  per- 
sonal judgment  against  the  defendants  Freel  and  McNamee. 
(a.)  Inasmuch  as  this  court  acquired  jurisdiction  in  this  action, 
by  reason  of  the  validity  of  the  lien  as  to  the  portion  of  the 
materials  actually  used  in  the  work,  it  will  retain  jurisdiction 
for  the  purpose  of  rendering  a  personal  judgment  for  the 
balance  up  to  the  amount  -claimed  in  the  lien.  This  is  well 
settled  law  (Guernsey's  Lien  Law,  page  127,  section  127; 
McGraw  agt.  Godfrey,  U  Abb.  [^  &],  402;  Hubbell  agt. 
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Schuyler,  14  Abb.  [N.  -6".],  310;  Rathbun  agt.  Warren,  10 
Johns.,  596  ;  King  agt.  Baldwin,  17  Johns.,  384).  (7>.)  The 
case  cited  by  defendant's  counsel,  in  manuscript  opinion,  was 
one  in  which  the  lien  was  declared  invalid  and  of  no  force 
and  effect,  and  the  court,  having  acquired  no  jurisdiction, 
declined  to  award  a  personal  judgment.  It  does  not  refer  to, 
nor  disturb,  the  principles  established  in  above  cited  cases. 
(c.)  A  personal  judgment  is  provided  for  in  this  act.  Section 
6  provides  :  "Any  claimant  who  has  filed  the  notice  mentioned 
in  second  section  of  this  act  may  enforce  his  claim  against  the 
said  fund  therein  designated,  and  against  the  person  or  per- 
sons liable  for  the  debt  by  a  civil  action."  Section  7  refers 
to  "  parties  against  whom  no  personal  claim  is  made."  Sec- 
tion 8 :  "  The  court  in  which  the  action  is  brought  shall 
determine  the  amount  due  from  the  debtor  to  the  contractor," 
and  "  additionally  shall  render  judgment  directing  the  city  to 
pay  over,"  &c.  Section  12  merely  provides  for  bringing  a 
personal  action,  when  the  lien  is  wholly  invalid,  or  the  party 
elects  to  maintain  a  personal  action  alone.  The  whole  act  as 
to  its  provisions  in  this  regard  does  not  differ  in  any  material 
respect  from  the  mechanic's  lien  act  for  New  York  county, 
passed  in  1875.  I  have  never  heard  it  questioned  that  under 
this  act  personal  judgment  could  be  given.  This  position 
seems  free  from  any  doubt. 

N.  H.  Clements,  for  defendants  Freel  and  McISTamee. 

LAWRENCE,  J.  —  In  this  case  1  am  of  opinion  that  the 
evidence  establishes  that  the  plaintiff  furnished  materials, 
amounting  in  value  to  the  sum  of  $465.29,  which  were  actu- 
ally used  in  and  about  the  work  referred  to  in  the  complaint. 
In  arriving  at  this  amount  I  have  allowed  thirty- six  dollars  as 
the  value  of  the  blue  stone  used  in  the  performance  of  the 
work.  From  the  aforesaid  sum  of  $465.29  there  should  be 
deducted  the  sum  of  ninety-three  dollars,  the  amount  paid  by 
the  defendants  Freel  and  HcNamee  to  the  plaintiff,  leaving 
VOL.  LIX  68 
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an  unpaid  balance  of  $372.29.  For  this  amount  the  plaintiff 
has  a  lien  which  he  can  enforce  against  the  fund  in  the  hands 
of  the  city,  under  the  provisions  of  chapter  315  of  the  Laws 
of  1878.  I  am  also  of  the  opinion  that  the  evidence  estab- 
lishes that  the  defendants  Freel  arid  McNamee  were  indebted 
to  the  plaintiff,  at  the  time  of  the  commencement  of  this 
action,  in  the  sum  of  $832.29,  for  which  amount  the  plaintiff 
is  entitled  to  a  personal  judgment  against  them  under  the  sixth 
section  of  the  act  aforesaid. 

The  evidence  as  to  the  sale  and  delivery  of  the  blue  stone 
is  conflicting,  and  I  do  not  feel  warranted  in  holding  that  the 
plaintiff  has  established  such  sale  or  delivery  to  any  greater 
extent  than  as  to  the  small  portion  of  the  stone  which  was 
actually  used  in  the  work,  and  which  was,  as  has  been  before 
stated,  amounted  to  the  sum  of  thirty-six  dollars.  The  case 
of  Burroughs  agt.  Thompson,  which  is  cited  by  the  learned 
counsel  for  the  defendants,  does  not  appear  to  me  to  be  an 
authority  against  the  power  of  the  court,  under  the  act  of 
1878,  to  render  a  personal  judgment  against  the  original 
debtor  for  the  amount  due  from  him,  in  excess  of  the  amount 
for  which  a  lien  has  been  established. 

The  sixth  section  of  the  act  seems  to  contemplate  a  com- 
plete settlement  of  the  controversy  between  the  materialman 
and  his  debtor  in  one  action.  The  case  above  referred  to  in 
the  court  of  appeals  proceeded  from  the  theory  that  as  the 
materialman  had  failed  to  show  that  there  was  anything  due 
from  the  owner  of  the  land  to  the  first  contractor,  no  lien 
whatever  was  established,  and,  therefore,  the  action  could  not 
be  maintained  for  the  purpose  of  rendering  a  personal  judg- 
ment against  the  contractor.  Here  the  lien  is  established  to 
a  certain  amount,  and  it  would  appear  that  in  such  a  case  a 
personal  judgment  can  be  rendered  in  favor  of  the  plaintiff 
against  the  contractor  for  the  full  amount  due  from  him 
(Rublell  agt.  Schreyr,  M  Abbott  [tf.  6'.],  286). 

Judgment  accordingly.  Findings  may  be  settled  on  two 
days'  notice. 
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SUPREME  COURT. 
GEOKGE  ADEE  agt.  MARIA  HOWE. 

Pension  —  What  attorney  may  charge  for  prosecuting  a  claim  for  a  pension. 

Although  an  attorney  is  prohibited  by  the  laws  of  the  United  States  from 
charging  or  taking  more  than  ten  dollars  for  prosecuting  a  claim  for  a 
pension,  such  prohibition  does  not  cover  services  rendered  for  the  person 
claiming  the  pension  after  the  certificate  for  the  same  was  issued. 

Delaware  Circuit,  March,  1880. 

THIS  action  was  brought  to  recover  for  services  and  dis- 
bursements in  procuring  a  pension  for  defendant.  It  was 
first  tried  before  a  referee  and  plaintiff's  complaint  dismissed, 
with  costs.  Plaintiff  appealed  to  the  general  term  where  a 
new  trial  was  ordered  (Adee  agt.  Howe,  15  Hun,  20).  It  is 
the  same  case  upon  which  plaintiff  was  prosecuted  in  the 
United  States  court,  referred  to  in  the  above  decision.  It 
appeared  upon  the  trial  that  plaintiff  had  been  prosecuted 
upon  a  complaint  made  by  S.  II.  II.  Parsons,  United  States 
Pension  Agent  of  Albany,  and  an  examination  had  before  W. 
Frothingham,  United  States  Commissioner,  and  that  Richard 
Crowley,  United  States  District-Attorney,  then  took  charge 
of  the  case.  Plaintiff  claimed  and  asserted  that  the  proceed- 
ings being  had  in  the  United  States  court  were  unwarranted. 
While  those  proceedings  were  pending  in  the  United  States 
court  the  plaintiff  repaid  to  the  defendant,  by  and  with  the 
consent  of  her  agent,  S.  II.  II.  Parsons,  $110,  being  all 
the  money  he  had  charged  or  received  of  defendant,  upon 
condition  and  with  the  understanding  that  she  would  resettle 
and  pay  him  what  he  was  legally  entitled  to  charge  and  receive 
by  law. 

It  further  appeared  upon  the  trial  that  the  defendant's  hus- 
band, Stafford  Howe,  enlisted  in  the  army  in  the  fall  of  1861 
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and  served  three  years,  and  then  re-enlisted  and  was  killed  in 
May,  1864,  in  the  Wilderness,  Virginia ;  that  defendant  imme- 
diately employed  H.  F.  Davidson,  Esq.,  of  Delhi,  to  get  her 
a  pension,  and  after  about  three  years  he  failed  therein,  and 
Bhe  then  employed  Mr.  Young,  of  Otsego  county,  and  after 
about  three  years  he  'also  failed  to  procure  a  pension  for  her. 
The  great  trouble  in  her  case  was  to  make  proof  of  Howe's 
death.  Defendant  then,  under  the  advice  of  her  brother-in- 
law,  applied  to  plaintiff,  in  February,  1870,  to  get  it  for  her. 
Plaintiff  at  first  declined,  stating  that  he  was  not  a  United 
States  pension  or  claim  agent,  had  taken  no  license  nor  oath 
of  allegiance  and  could  not  prosecute  a  claim  against  the 
United  States  government.  But  she  insisted  and  he  finally 
consented  to  assist  her  as  a  lawyer,  as  any  other  person  could 
do,  she  to  prosecute  her  claim  in  her  own  name  and  pay  him, 
or  any  person  employed  by  him,  out  of  money  other  than 
United  States  pension  money.  Plaintiff  went  to  work,  made 
divers  journeys,  wrote  many  letters  and  paid  expenses  and 
disbursements,  before  pension  was  granted,  of  forty-two  dol- 
lars and  fifty-five  cents.  J.  0.  Brown,  at  defendant's  request, 
made  several  journeys  and  incurred  an  expense  of  t\venty  five 
dollars,  and  then  not  succeeding  therein  plaintiff  employed 
H.  E.  Stoutenburg,  with  defendant's  approval,  on  condition 
that  if  he  would  procure  the  remaining  evidence  he  was  to 
have  fifty  dollars,  but  if  he  did  not  get  it  then  he  was  to  have 
no  pay.  He  refused  to  trust  defendant  and  plaintiff  became 
personally  liable  for  it.  After  much  expense  he  procured  the 
proof  and  plaintiff  sent  it  to  Washington,  and  February  27, 
1873,  a  certificate  for  a  pension  was  issued  to  defendant.  But 
this  certificate  was  misdirected,  and  plaintiff  was  employed  to 
look  it  up  ancl  incurred  further  expenses  of  seven  dollars  and 
ninety-three  cents ;  and  Richard  McAlister,  of  Washington, 
was  also  employed  to  look  after  it  and  charged  therefor  ten 
dollars.  The  certificate  was  received  and  delivered  to  defend- 
ant May  14,  1874,  at  which  time  all  the  claims  and  expenses 
herein  were  talked  over  between  plaintiff  and  defendant,  and 
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defendant  paid  plaintiff  out  of  money,  other  than  United 
States  pension  money,  $110,  out  of  which  he  was  to  pay 
McAlister  ten  dollars,  Brown  twenty-five  dollars  and  Stou  ten- 
burg  fifty  dollars,  if  defendant  did  not  settle  with  him  for  a 
less  sum  before  June  1,  1874.  If  she  did  plaintiff  was  to 
have  what  was  left  for  his  services  and  expenses.  If  she  did 
not  pay  Stoutenburg  then  plaintiff  was  to  pay  him  and  be  the 
actual  looser. 

THE  COURT  —  MURRAY,  J.,  charged  the  jury  as  follows: 
Gentlemen,  I  have  caused  the  plaintiff  to  make  a  statement  of 
the  items  which  he  gave  in  his  evidence,  which  will  be  handed 
you  by  the  consent  of  counsel.  But  I  will  call  your  attention 
to  each  of  them  particularly  so  that  you  may  understand  the 
rules  that  govern  each  and  every  one  of  them. 

The  first  item  is  ten  dollars  for  his  services  as  attorney  pre- 
vious to  the  time  that  this  pension  certificate  was  issued.  You 
see  he  was  employed  in  1870  and  performed  services  until  the 
1st  of  March,  1873,  and  also  until  May,  1874,  and  he  divides 
that  time  and  charges  for  all  services  that  were  rendered  pre- 
vious to  the  27th  day  of  February,  1873,  when  the  pension 
certificate  was  issued,  simply  ten  dollars.  That  is  all  that  he 
could  charge  under  the  laws  of  the  United  States.  He  could 
not  charge  any  more  than  that.  The  law  prohibits  him  from 
taking  more  than  that  for  prosecuting  a  claim  for  a  pension. 

Then  the  next  item  is  a  claim  of  $150  for  services  rendered 
from  and  after  the  27th  day  of  February,  1873,  up  to  May 
14,  1874.  You  see  that  was  after  the  pension  certificate  was 
issued  and  after  the  prohibition  in  the  statute  of  the  United 
States  as  against  any  person  taking  more  than  ten  dollars  for 
services  in  obtaining  a  pension,  and  he  claims  that  the  ser- 
vices performed  after  the  certificate  was  issued  do  not  come 
within  the  prohibition  of  the  statute  —  and  I  think  that  is  so  ; 
that  the  prohibition  would  not  cover  services  rendered  for  her 
after  this  certificate  was  issued  :  and  then  it  is  for  you  to  say 
what  those  services  were  worth.  lie  has  made  a  charge  of 
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$150,  but  you,  as  men  of  judgment  and  good  sense  and  experi- 
ence, are  to  say  what  they  were  reasonably  worth.  He  would 
be  entitled  to  recover  what  his  services,  done  for  her  during 
that  year  and  three  months,  were  worth.  He  has  given  you 
an  account  of  the  services  substantially  that  he  performed ; 
that  he  went  to  Franklin  to  see  her  on  two  different  occasions  ; 
that  he  wrote  to  Mr.  McAlister,  at  Washington,  and  received 
back  this  blank  power  of  attorney,  which  he  filled  up  and 
caused  it  to  be  sent  to  Franklin  and  returned  to  him  by  mail, 
and  then  he  sent  it  to  McAlister.  And  he  paid  various  items 
of  postage  and  kept  watch  of  the  case  and  looked  after  it, 
but  did  nothing  else  in  particular.  You  are  to  say  what 
that  is  reasonably  worth.  What  she  should  reasonably 
pay  him  for  those  services  rendered  during  that  year  and  three 
months  from  and  after  the  27th  of  February,  18T3,  up  to  May 
14,  1874,  at  the  time  they  met  and  had  that  settlement  in 
Franklin.  You  are  to  look  at  this.  You  have  heard  the 
evidence,  and  you  have  sufficient  judgment  and  experience 
and  good  sense  to  say  what  would  be  fair  as  between  him  and 
her  in  regard  to  the  services  then  performed.  Of  course 
you  are  aware  that  attorneys  charge  more  than  for  ordinary 
service.  Attorneys  that  have  charge  of  business,  they  always 
-charge,  and  they  have  the  right  to  charge,  more  than  ordinary 
clerical  hire,  and  the  mere  price  that  he  would  have  to  pay 
for  drawing  the  power  of  attorney  would  not  be  a  compensa- 
tion for  him  in  keeping  charge  of  and  looking  after  the  case. 
And  you  are  to  say  what  would  be  reasonable  —  that  is  all. 
He  is  simply  entitled  to  reasonable  compensation.  The  fact 
that  he  has  made  a  charge  and  thinks  those  services  were 
worth  $150  is  not  controlling  upon  you ;  you  are  the  ones  to 
judge  of  this  and  to  say,  under  all  the  circumstances,  what  she 
should  pay  to  him  for  that  year  and  three  raonths'  services 
done  in  that  manner  and  in  that  way.  Then  you  have  the 
fact  that  he  paid  to  Mr.  Stoutenburg  fifty  dollars.  If  his 
evidence  is  true  that  she  was  to  settle  with  Mr.  Stoutenburg 
before  the  first  day  of  June,  when  he  expected  to  be  here  to 
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attend  court,  and  that  she  failed  to  do  so  within  that  time, 
and  he  paid  over  to  him  the  money  without  any  knowledge 
that  she  had  made  an  arrangement  with  Mr.  Stoutenburg  for 
a  less  sum ;  if  that  is  the  true  version  of  the  case,  why  then 
it  seems  to  me  that  under  the  evidence  in  this  case  he  would 
be  entitled  to  recover  the  sum,  because  Mr.  Stoutenburg 
says  his  services  and  expenses  were  worth  that,  and  that  he 
made  up  an  itemized  account  and  it  amounted  to  fifty-two 
dollars,  and  that  the  agreement  between  him  and  Mr.  Adee 
was  that  Mr.  Adee  was  to  be  personally  liable,  and  he  was  to 
take  special  pains  to  look  up  the  necessary  affidavits.  This, 
you  see,  turns  upon  this  fact.  She  testifies  that  there  was  no 
time  fixed  within  which  she  was  to  pay  it.  And  it  is  claimed 
on  the  part  of  the  defendant  that  Mr.  Adee  on  his  return 
from  Albany,  without  waiting  and  giving  her  ample  oppor- 
tunity to  settle  with  Mr.  Stoutenburg,  went  and  voluntarily 
paid  it,  so  as  to  have  the  benefit  of  it  before  the  United  States 
court.  That  is  the  theory  on  the  part  of  the  defendant. 
But  Mr.  Adee  says  he  had  to  attend  court  here  at  that  time 
and  that  it  was  understood  and  agreed  between  him  and  Mrs. 
Howe  that  she  was  to  pay  it  before  that  time,  and  she  says 
that  it  was  not  so.  If  her  statement  is  true  and  Mr.  Adee, 
unreasonable  and  with  undue  and  unseemly  haste,  paid  this 
fifty  dollars  and  deprived  her  of  the  opportunity  of  settling  it 
for  a  less  sum,  which  she  would  have  been  enabled  to  do,  why, 
then,  it  is  for  you  to  say  whether  he  should  recover  it  under 
those  circumstances.  It  seems  to  me  that  if  the  agreement 
was,  as  she  testifies,  that  there  was  no  limit  to  her  time,  that 
she  should  have  been  given  time  and  some  notification  given 
to  her  in  regard  to  it  before  this  fifty  dollars  was  paid  over. 
But  it  is  a  question  for  you.  You  are  to  look  at  it  and  say 
what  you  believe  to  be  the  truth  in  regard  to  it. 

And  then  he  paid  J.  C.  Brown  twenty-five  dollars.  There 
is  no  dispute  about  that.  He  says  he  agreed,  in  the  settle- 
ment with  her  at  Franklin,  May  14,  1874,  to  pay  it.  She 
says  there  was  nothing  said  about  it.  If  he  did  not  agree 
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to  pay  it  and  went  voluntarily  and  paid  it  without  any  knowl- 
edge or  request  on  her  part,  then  he  cannot  recover  it.  But 
if  he  agreed  with  her  that  he  would  pay  it,  and  did  pay  it,  in 
pursuance  of  such  an  agreement,  he  would  be  entitled  to 
recover  it  of  her.  You  are  to  say  which  is  right  in  regard  to 
that.  Did  he  pay  this  in  pursuance  of  an  agreement  and 
understanding  with  her  that  he  should  ?  Or  did  he  volunta- 
rily and  of  his  own  accord  and  without  any  request  on  her 
part  go  and  pay  it?  If  the  latter  was  the  case  he  cannot 
recover  it.  If  the  former  was  the  case  he  can  recover  it. 
Then  he  paid  McAh'ster  ten  dollars,  and  there  seems  to  be  no 
dispute  about  that.  It  would  seem  that  he  should  recover  that 
from  her.  He  paid  it  by  her  direction  and  by  her  request,  and 
Mr.  McAlister  was  suggested  as  an  agent  by  Dr.  Foote,  and  in 
her  presence,  so  there  could  be  no  dispute  about  the  McAlister 
ten  dollars.  In  all  of  these  transactions  Mr.  Adee  makes  vari- 
ous journeys  and  is  put  to  expense  in  regard  to  this  matter,  and 
he  pays  out  his  money  for  such  expenses,  before  the  pension 
was  granted,  forty-two  dollars  and  fifty-three  cents,  and  after  it 
was  granted  seven  dollars  and  ninety-three  cents,  making  the 
amount  fifty  dollars  and  forty-six  cents.  That  is  the  actual 
expense  he  paid  out  while  he  was  in  the  performance  of  serv- 
ices for  her  and  at  her  request  and  direction  ;  that  he  would  be 
entitled  to  recover  if  such  money  was  paid  out  by  him  in  the  per- 
formance of  her  business,  with  her  understanding  and  request. 
These  are  the  six  items  which  have  been  stated  by  the  plain- 
tiff for  which  he  claims  to  recover,  and  you  are  to  look  over 
them  carefully  and  say  what  is  right  in  regard  to  them.  And 
then  you  have  the  right,  and  it  would  be  your  duty,  to  allow 
him  interest  from  and  after  the  time  they  met  in  Franklin, 
which  was  May  14,  1874.  You  should  compute  interest  on 
whatever  amount  you  shall  find  due  to  him  fcom  the  14th  of 
May,  1874,  up  to  this  time,  and  add  that  to  the  amount  that 
you  shall  find  to  be  due  him,  and  that  should  be  your  verdict. 
It  has  been  mentioned  that  this  suit  has  been  tried  before ; 
but  with  that  you  have  nothing  to  do  whatever.  You  take 
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the  evidence  here ;  you  consider  and  deliberate  upon  the  case 
precisely  as  if  it  never  had  been  in  court  before,  and  look 
upon  the  evidence  and  exercise  your  own  judgment  in  regard 
to  every  question  that  arises  in  the  case.  The  credit  of  a 
witness  is  always  in  the  hands  of  the  jury.  You  are  the  ones 
to  say  what  evidence  you  believe  to  be  truthful  and  what 
evidence  you  believe  to  be  untruthful ;  and  you  are  to  give 
weight  to  the  evidence  that  you  believe  to  be  true,  and  dis- 
card the  evidence  that  you  believe  to  be  false. 

Under  these  instructions  you  will  take  this  case  and  render 
such  a  verdict  as  you  believe  the  evidence  warrants. 

The  jury  rendered  a  verdict  for  plaintiff  of  "  two  hundred 
seventy-five  dollars  and  forty-two  cents."  No  appeal. 


SUPKEME  COUKT. 

THE  PEOPLE  ex  rel.  MART  ANN  JACKSON  agt.  DAVID 
McAr>AM,  justice,  &c. 

Summary  proceedings  commenced  before  one  justice  —  How  continued  before 
another  —  Code  of  Civil  Procedure,  sections  26,  52  and  53. 

Summary  proceedings  under  the  statutes  to  recover  the  possession  of 
lands,  &c.,  commenced  before  one  marine  court  justice  may  be  con- 
tinued before  another  by  consent  of  the  parties. 

Special  Term,  October  5,  1880. 

S.  C.  WELCH,  as  landlord,  commenced  summary  proceed- 
ings under  the  statute,  before  chief  justice  SHEA  of  the  New 
York  marine  court,  to  dispossess  Mary  Ann  Jackson,  as  an 
overholding  tenant,  from  the  premises  2128  Third  avenue. 
The  proceedings,  after  several  adjournments,  were,  by  the 
written  consent  of  the  parties,  continued  before  Mr.  justice 
McADAM,  who  tried  the  proceeding  and  finally  filed  an 
opinion  ordering  judgment  for  the  landlord. 
VOL.  LIX  59 
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Mrs.  Jackson  thereupon  obtained  from  the  supreme  court 
an  alternative  writ  of  prohibition  enjoining  judge  McADAM 
from  issuing  a  warrant  or  proceeding  further  in  the  matter, 
upon  the  ground  that  he  had  no  power  to  continue  the 
proceeding. 

The  hearing  was  had  upon  the  motion  to  make  the  writ 
absolute. 

Geo.  P.  Avery  and  O.  J.  Hockstader,  for  relator,  claimed 
that  consent  did  not  confer  jurisdiction,  and  cited  Benjamin 
agt.  Benjamin  (5  N.  Y.,  383). 

D.  M.  Helm,  for  S.  C.  Welch,  landlord. 

David  McAdam,  the  justice,  in  person,  cited  sections  26, 
52  and  53  of  the  Code  of  Civil  Procedure  (applicable  to 
the  marine  court  as  a  court  of  record),  permitting  any  special 
proceeding  instituted  before  one  justice  of  the  court  to  be 
continued  before  any  other  justice  thereof,  and  also  cited 
McGregor  agt.  Comstock  (16  Barb.,  at  p.  427)  and  Dresser 
agt.  Van  Pelt  (15  How.  Pr.,  19),  and  contended  that  all  ques- 
tions as  to  jurisdiction  was  put  at  rest  by  the  written  consent 
of  the  parties  ;  that  having  jurisdiction  of  the  subject  matter, 
consent  gave  him  jurisdiction  over  the  parties,  citing  Cowerfs 
Treatise  \Kingsley*  s  5th  ed.~],  sec.  20 ;  McGormick,  agt.  The 
Pennsylvania  Central  Railroad  Company  (49  N.  Y.,  303). 
He  claimed  that  the  case  of  Benjamin  agt.  Benjamin  (5  N. 
Y.,  383)  was  inapplicable  because  the  statute  in  force  at  that 
time  provided  that  if  the  tenant  filed  a  counter  affidavit,  the 
matters  controverted"  must  ~be  tried  l)y  a  jury  "  (2  R.  S.  [2d 
edJ],p.  423,  sec.  34).  In  other  words,  that  the  justice  should 
not  try  the  issue.  The  matters  were  controverted  and  the 
justice,  in  that  case,  instead  of  trying  the  issues  by  a  jury  as 
required  by  statute,  tried  them  himself.  The  court,  therefore, 
held  that  he  had  no  powers  and  that  as  the  statute  did  not 
give  him  jurisdiction,  consent  could  not  confer  it.  Whereas, 
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under  the  present  statute,  justice  McAoAM  was  authorized  to 
try  this  or  any  other  summary  proceeding  without  the  aid  of 
a  jury,  and  that  the  distinction  between  the  two  cases  was, 
therefore,  marked  and  apparent.  The  conduct  of  the  relator's 
counsel  in  signing  a  stipulation  which  they  intended  to  be 
binding  only  in  case  the  justice  decided  in  favor  of  their  client 
was  condemned,  as  not  only  trifling  with  a  confiding  adver- 
sary but  with  the  court  itself. 

LAWRENCE,  J,  —  I  am  of  opinion  that  this  writ  ought  to  be 
dismissed,  and  I  refer  to  the  points  presented  by  the  learned 
justice  of  the  marine  court  with  approval. 

Writ  dismissed. 


K  Y.  MAKINE  COUET. 
SOLOMON    TESCHNER    agt.   JOHN    DEVERON. 

Replevin — C'hattels — Tiow  reclaimed  by  defendant —  Code  of  Civil  Procedure, 
sections  1704-1706. 

Where  a  defendant  desires  to  reclaim  chattels  replevied  he  must  serve 
upon  the  sheriff  written  notice  that  he  requires  the  return  thereof;  and 
he  must  file  an  affidavit  that  he  is  the  owner  of  the  property,  or  that  he 
is  lawfully  entitled  to  the  possession  thereof. 

These  conditions  are  mandatory,  and  the  failure  of  a  defendant  to  comply 
with  them  renders  his  counter-bond  nugatory. 

Special  Term,  September,  1880. 

McADAM,  J.  —  A  defendant  who  desires  to  reclaim  chattels 
replevied  must  serve  upon  the  sheriff  written  notice  that  he 
requires  the  return  thereof,  and  must  file  an  affidavit  either 
that  he  is  the  owner  of  the  property,  or  that  he  is  lawfully 
entitled  to  the  possession  thereof,  in  the  form  prescribed  by 
section  1704  of  the  Code  of  Civil  Procedure.  These  condi- 
tions are  mandatory,  and  the  failure  of  the  defendant  to 
comply  with  them  renders  his  counter-bond  nugatory.  The 
plaintiff  is,  therefore,  entitled  to  possession  of  the  chattel 
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pendente  lite  (Section  1706).  The  defendant,  in  consequence 
of  the  omission  to  give  the  requisite  preliminary  notice  and 
affidavit,  must  await  the  trial  of  the  action  before  his  right  to 
the  return  can  be  established. 


K  Y.  COMMON  PLEAS. 

JOHN  TAYLOR  and  ELIZA  TAYLOK  agt.  THE   CHARTER  OAK 
LIFE  INSURANCE  COMPANY. 

Insurance  —  Bights  of  policyholder. 

The  holder  of  a  lapsed  policy  cannot  sustain  action  against  a  company. 

Mere  suspicion  of  insolvency  and  abuse  will  not  justify  a  policyholder 
in  lapsing  his  policy. 

There  is  no  trust  relation  between  the  policyholder  of  the  mutual  com- 
pany and  the  company. 

An  action  in  equity  will  not  lie  on  such  a  theory. 

It  is  questionable  whether  a  suit  to  wind  up  a  foreign  company,  or  to 
interfere  with  its  affairs,  can  be  maintained  in  this  State. 

THIS  was  a  suit  heard  on  demurrer  to  complaint.  The 
suit  was  against  the  defendant,  a  mutual  life  insurance  com- 
pany. The  suit  was  brought  to  declare  the  defendant  trustee 
of  the  premiums  paid,  and  of  the  other  assets,  and  declaring 
that  the  defendant  is  trustee  for  all  persons  holding  policies 
in  the  corporation  defendant ;  an  account  of  all  the  doings  of 
the  defendant  between  the  years  1865  and  1877;  to  obtain  a 
declaration  of  the  court  that  the  "  trusts  be  declared  broken 
and  terminated,"  and  repayment  to  the  plaintiffs  of  premiums 
paid  and  the  earnings  on  the  said  policy.  The  suit  was 
brought  on  behalf  of  plaintiffs,  and  all  others  similarly  situated. 

The  policy  lapsed  in  June,  1877.  The  plaintiffs  sought  to 
excuse  this  lapse  by  saying  that,  in  the  month  of  June,  1877, 
they  were  informed  of  wrongful  acts  mentioned  in  the  latter 
part  of  the  complaint,  by  the  defendant,  and  that  the  plain- 
tiffs thereupon  refused  to  pay  their  premiums 
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The  acts  objected  to  were  certain  investments  of  the  defend- 
ant. The  defendant  is  a  Connecticut  corporation. 

TF".  J.  Butler,  for  plaintiffs. 

Charles  B.  Alexander  and  A.  J.  Vanderpoel,  for  defendant. 

BEACH,  J.  —  I  have  serious  doubt  as  to  the  jurisdiction  of 
this  court  to  entertain  this  action  against  the  defendant,  a 
foreign  corporation. 

The  admitted  fact  that  the  policy  had  lapsed  by  the  non- 
payment of  premium  before  the  commencement  of  this  suit, 
disposes  of  the  plaintiff's  claimed  right  of  action  for  the 
recovery  of  premiums  paid. 

There  was  no  trust  between  the  parties  by  virtue  of  the 
policy,  and  the  relief  demanded,  based  upon  the  existence  of 
that  relationship,  cannot,  therefore,  be  obtained. 

Judgment  for  the  defendant  on  demurrer,  with  costs. 


SUPEEME  COURT. 
THE  ELECTRO-SILICON  COMPANY  agt.  BENJAMIN  LEVY. 

Trade-marie  —  When  an  imitation  of  the  packages,  labels  and  manner  of 
dressing  goods  of  another  will  be  restrained  by  injunction. 

An  imitation  of  the  packages,  labels  and  manner  of  dressing  goods  of 
another  will  be  restrained  by  injunction  where  the  party  has  combined 
these  things  in  such  a  manner  as  to  invade  the  plaintiff's  rights,  secured 
by  their  first  adoption  in  combination,  and  in  a  way  well  calculated  to 
deceive  buyers  of  the  article. 

Special  Term,  June,  1880. 
Chase  &  Bestow,  for  plaintiff. 
Otto  Horintz,  for  defendant. 
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VAN  YOEST,  J.  —  The  plaintiff  can  have  no  exclusive  right 
to  the  use  of  the  word  "  silicon,"  which  is  one  in  common  use, 
and  is  reasonably,  in  so  far  as  the  substance  of  this  powder  is 
concerned,  descriptive.  Perhaps  it  is  not  technically  accurate 
to  call  the  "  infusorial  earth,"  used  by  these  parties  to  produce 
the  powder,  and  which  is  found  in  various  parts  of  the  globe 
in  a  natural  state,  "  silicon."  Silicon  largely  predominates, 
but  the  product  itself  is  silicon  plus  oxygen.  The  plaintiff 
however,  in  its  description  of  the  article  printed  on  its  boxes, 
says  it  has  been  "  ascertained  by  analysis  to  be  pure  silex,  or 
silicon."  If  that  representation  be  true  I  do  not  see  why  the 
defendant,  if  he  makes  a  powder  from  the  same  deposit  or 
substance,  may  not  also  call  it  "  silicon."  Of  a  word  which 
plaintiff  admits  to  be  descriptive  it  can  have  no  monopoly. 

In  the  case  of  this  same  plaintiff  against  Trask,  lately  decided 
by  me,  the  defendant  clearly  enough  designed  to  simulate  the 
peculiar  name  which  the  plaintiff  had  originally  adopted  to 
distinguish  its  article — "  electro-silicon."  Trask  called  his  arti- 
cle "  electric-silicon."  The  slight  change  was  itself  suggestive 
of  a  fraudulent  intention.  The  evidence  showed  that  Trask's 
design  in  adopting  that  name,  and  in  the  manner  in  which  he 
put  up  his  powder,  was  to  get  advantage  of  the  trade  which 
plaintiff  had  secured  (Electro-Silicon  Co.  agt.  Trask,  ante, 
page  189). 

The  defendant  in  this  case  calls  his  article  "  Nevada  silicon." 
But  in  other  respects  he  has  followed  Trask's  methods,  which 
have  been  condemned. 

In  preparing  his  article  for  market  defendant  has  carefully 
followed  the  plaintiff  in  the  size  and  form  of  the  boxes  used 
and  the  material  out  of  which  they  are  made,  and  he  has 
covered  the  top  and  sides  with  yellow  paper,  with  printed 
matter  arranged  on  the  top  within  a  circular  border,  one  of  a 
heavy  and  the  other  of  a  light  black  line,  clearly  in  imitation 
of  the  plaintiff's  manner  of  presenting  his  article.  And  as 
the  plaintiff  has  imprinted  on  its  label  its  corporate  name, 
"  Electro-Silicon  Co.,"  the  defendant  has  printed  on  his  boxes, 
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in  the  same  relative  position,  the  name  "  Nevada  Silicon  Co.," 
whereas,  as  the  proof  discloses,  there  was  no  such  company. 

The  defendant  had  once  been  in  the  employment  of  fhe 
plaintiff,  was  entirely  familiar  with  its  business  and  trade- 
marks, and  had  been  in  communication  with  its  customers. 
It  seems  to  me  that  his  object  in  so  imitating  the  plaintiff's 
packages,  in  his  own  preparation,  is  quite  apparent.  The 
plaintiff  had,  at  much  expense  and  considerable  effort,  put 
forth  through  many  years,  secured  a  large  trade  for  what  is 
proved  to  be  a  really  useful  article.  I  think  it  quite  evident 
that  the  defendant,  by  such  imitation,  would  take  to  himself 
some  of  the  plaintiff's  trade  and  profit.  By  honest  and  con- 
scientious efforts  there  is  no  possible  objection  to  his  successful 
manufacture  and  sale  of  the  article  he  produces,  but  he  should 
not  be  allowed  by  any  unfair  artifice  to  impose  upon  others 
his  article  for  the  plaintiff's,  and  in  this  way  deceive  buyers 
and  injure  the  plaintiff. 

The  testimony  of  many  dealers  in  the  article  has  been  taken, 
and  the  weight  of  the  evidence  is  that  the  defendant's  article 
is  so  put  up  as  readily  to  deceive  the  ordinary  and  unobserv- 
ant purchaser. 

A  close  examination,  it  is  true,  does  disclose  many  differ- 
ences in  the  printed  matter,  but  the  general  appearance  of  the 
two  packages  is  much  alike.  The  coincidence  is  not  acci- 
dental, and  was  evidently  designed.  The  learned  judge  before 
whom  the  motion  for  an  injunction  was  heard  at  chambers 
restrained  the  defendant,  and  I  think  he  was  correct  in  his 
conclusion.  The  evidence  adduced  on  the  hearing  justifies  a 
like  result. 

The  defendant  should  be  restrained  by  the  judgment  of 
this  court,  not  because  he  is  prohibited  from  using  the  word 
"silicon,"  or  for  the  reason  that  he  uses  a  round  wooden  box 
or  yellow  paper  with  border  and  printing  thereon.  To  these 
separately  the  plaintiff  is  not  entitled  to  exclusive  use.  But 
the  defendant  has  combined  this  word  and  these  things  in 
such  a  manner  as  to  invade  the  plaintiff's  rights,  secured  by 
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their  first  adoption  in  combination.  The  defendant  has  so 
closely  imitated  the  plaintiff's  combined  use  of  these  elements 
as  to  inflict  injury  upon  him,  and  in  a  way  well  calculated  to 
deceive  buyers  of  the  article. 

The  defendant's  article  should  stand  on  its  own  merits  and 
be  introduced  in  a  manner  as  not  to  conflict  with  the  plain- 
tiff's rights.  The  success  of  a  neW  enterprise,  which  is  often 
attended  with  difficulty,  might  be  at  once  secured  if  its  pro- 
jectors could  take  to  themselves  and  utilize  the  good  reputation 
of  others,  symbolized  in  part  by  their  marks  and  badges.  But 
without  consent  that  cannot  be  done  (Enoch  Morgan 's  Sons 
Co.  agt.  Schawchofer,  5  Abbt.  [N.  (7.],  265 ;  Brown  agt. 
Mercer,  37  Superior  Court  Reports,  265). 

There  should  be  judgment  for  the  plaintff  based  upon  the 
principles  above  indicated. 


K  Y.  MAKINE  COUET. 
ADELIA  C.  FITZPATKICK   agt.  JENKINS  YAN   SCHAICK  et  al. 

Examination,  of  adverse  party  before  trial  —  Code  of  Civil  Procedure, 
section  873. 

An  order  for  the  examination  of  an  adverse  party  before  trial  will  not  be 
granted  where  the  applicant  only  seeks  to  find  out  what  the  opposite 
party  will  swear  to,  so  as  to  enable  him  to  prepare  to  meet  and  over- 
come it. 

/Special  Term,  September,  1880. 

Mo  AD  AM,  J.  —  The  defendants  justify  the  sfde  of  the  200 
shares  of  Delaware  and  Lackawanna  stock  (alleged  by  the 
plaintiff  to  have  been  converted)  under  an  order  given  by  one 
Maria  L.  Hubbard,  whom  the  defendants  claim  was  the  plain- 
tiff's agent.  The  plaintiff  seeks  to  examine  the  defendants 


NEW  YORK  PRACTICE  REPORTS.  478 

Birge  agt.  Ainsworth  et  al. 

for  the  purpose  of  discovering  whether  Mrs.  Hubbard  was 
the  plaintiffs  or  defendants'  agent.  The  plaintiff,  in  the 
nature  of  things,  ought  to  know  as  much  about  this  as  the 
defendants.  If  she  was  not  the  plaintiffs  agent,  the  main 
defense  fails.  As  the  defendants  have  the  affirmative  of  the 
defense,  the  plaintiff,  under  the  rule  laid  down  in  Chapin  agt. 
Thompson  (16  Hun,  53),  will  have  to  wait  until  the  trial  before 
she  can  oblige  the  defendants  to  tell  her  what  they  will  swear 
to  concerning  it. 
Order  vacated. 


SUPREME  COURT. 
REBECCA   BLRGE  agt.  GEORGE  R.  R.  AINSWORTH  et  al. 

Sale  under  foreclosure  —  Fees  of  sheriff  or  referee  on —  Code  of  Procedure, 

section  309. 

Under  the  judiciary  act  the  poundage  of  the  referee  on  foreclosure  and 

sale  is  limited  to  ten  dollars,  and  is  not  increased  by  the  act  of  1876 

amending  section  309  of  the  Code  of  Procedure. 
This  amendment  does  not  give  the  right  to  such  fees  or  poundage,  but  is 

merely  a  limitation  of  the  fees  or  poundage  allowable,  the  right  thereto 

being  dependent  upon  other  statutory  provisions. 
If  the  seventy-seventh  section  of  the  judiciary  is  repealed  the  referee  is 

remitted  to  the  three  dollars  per  day  under  the  general  rule  as  to  referees' 

fees. 

Monroe  Special  Term,  March,  1880. 
Hon.  CHARLES  C.  DWIGHT,  Justice. 

THIS  was  an  action  for  the  foreclosure  of  a  mortgage  of  real 
estate.  A  decree  was  duly  made  in  the  usual  form  for  the 
foreclosure  and  sale  by  the  sheriff  of  Steuben  county,  as 
referee.  The  whole  amount  of  the  mortgage  debt  was  due, 
amounting  to  about  $5,000.  The  entire  premises  were  sold 
VOL.  LIX  60 
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by  the  referee  for  about  $4,000,  leaving  a  deficiency  of  over 
$1,000.  No  bond  was  given  with  the  mortgage.  The  referee 
claimed  that  he  was  entitled  to  reserve  as  his  fees  for  making 

O 

said  sale  the  sum  of  fifty  dollars,  besides  disbursements,  under 
section  309  of  the  Code  of  Procedure  and  the  authority  of 
Walbridge  agt.  James  (16  Hun,  p.  8). 

This  motion  was  made  by  plaintiff  to  tax  the  fees  of  the 
referee  at  ten  dollars,  and  to  compel  him  to  pay  the  residue  of 
the  fifty  dollars  to  the  plaintiff. 

McMaster  &  Parkliursi,  for  motion.  The  word  "fees" 
in  the  statute  does  not  embrace  commissions  or  poundage. 
The  word  refers  only  to  the  statutory  fee  for  making  deed, 
reports,  &c,  (Delevan  agt.  Payn,  8  Paige,  460 ;  Innes  agt. 
Purcell,  2  JV.  Y.  S.  01,  541),  These  fees  are  recoverable  by 
force  of  statutory  authority,  and  except  when  expressly  fixed 
and  given  by  the  statute  cannot  be  recovered  (Innes  agt.  Pur- 
cell,  supra;  Downing  agt.  Marshall,  37  N.  Y.,  380).  The 
compensation  to  the  sheriff  or  referee  in  foreclosure  cases, 
which  is  called  "commissions"  or  "percentage,"  was  an 
"  allowance  "  to  be  awarded  by  the  court  and  subject  to  its 
discretion  (Innes  agt.  Purcett,  supra,  p.  541).  The  seventy- 
seventh  section  of  the  judiciary  act  (4  Ed.  Stat.,  578)  did  not 
give  the  sheriff  poundage  upon  the  bid  as  upon  execution,  but 
gave  him  an  allowance  out  of  the  surplus,  which  with  the  fees 
should  not  exceed  the  limit  fixed  by  the  section.  The  amend- 
ment to  section  309  of  the  Code  of  Procedure  was  not  designed 
to  increase  the  "  fees "  of  the  sheriff  upon  foreclosure  sale. 
These  were  ample  before,  paying  the  sheriff  better  than  he 
was  paid  for  any  other  service  as  sheriff.  The  purpose  of 
this  amendment  was  to  give  the  court  power  in  its  discretion, 
in  a  difficult  and  extraordinary  case,  to  "  allow  ".a  sum  which, 
with  "  fees,"  might  amount  to  fifty  dollars.  It  is  given  in 
the  section  providing  for  extra  allowances,  and  the  terms  of 
the  provision  are  that  no  greater  sum  than  fifty  dollars  shall 
be  charged  by  or  "allowed"  fees,  per 
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centage  or  services,  &c.  The  case  of  WaZbridge  agt.  Janes 
(16  Hun,  8)  is  not  contra.  That  case  was  one  where  the 
"  allowance "  was  made  in  the  discretion  of  the  court,  upon 
motion  papers  showing  the  case  was  difficult  or  extraordinary, 
within  section  309  of  the  Code.  In  the  ease  at  bar  no  allow- 
ance can  be  made,  because  the  proceeds  of  sale  were  insufficient 
to  pay  the  mortgage  debt.  These  allowances  can  in  no  case 
be  taken  out  of  the  mortgage  debt ;  and  there  being  no  "  sur- 
plus "  there  can  be  no  allowance.  Even  if  this  extortion  was 
within  the  letter  of  the  statute,  it  was  plainly  not  intended  by 
the  legislature.  The  special  occasion  for  the  amendment  was 
the  "  allowance "  of  exorbitant  sums  to  referees  in  the  first 
district.  It  is  plain,  from  the  form  of  the  provision,  it  was 
not  designed  to  increase,  but  was  designed  to  limit  and  cut  off 
their  allowances.  "A  thing  which  is  within  the  letter  of  the 
statute  is  not  within  the  statute,  unless  it  be  within  the  inten- 
tion of  the  makers  "  (Innes  agt.  Purcell,  supra  /  Holries  agt 
Carley,  31  N.  Y.,  289,  290). 

Rumsey  &  Miller,  opposed. 

THE  COURT  granted  the  motion,  holding  that  under  the 
judiciary  act  the  poundage  of  the  referee  was  limited  to  ten 
dollars,  and  was  not  increased  by  the  act  of  1876  amending 
section  309  of  the  Code. 

That  this  amendment  did  not  give  the  right  to  such  fees  or 
poundage,  but  was  merely  a  limitation  of  the  fees  or  pound- 
age allowable,  the  right  thereto  being  dependent  upon  other 
statutory  provisions. 

That  if,  as  claimed  by  the  counsel  for  the  referee,  the 
seventy-seventh  section  of  the  judiciary  act  was  repealed,  the 
referee  was  remitted  to  the  three  dollars  per  day  under  the 
general  rule  as  to  referees'  fees. 

Motion  granted. 
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COURT  OF  APPEALS. 

ELIZA   JANE   WALKEK,   respondent,   agt.   JOSEPH   WALKEB, 

appellant. 

Tinder  what  circumstances  an  answer  in  a  swit  for  limited  divorce  may  be 

struck  out. 

In  a  suit  for  limited  divorce  on  the  ground  of  cruelty,  where  the  defend- 
ant was  ordered  to  pay  alimony,  upon  which  he  left  the  state,  and  upon 
the  return  of  precept  unsatisfied  an  order  nisi  was  made  that  he  pay 
within  five  days  or  that  his  answer  be  struck  out : 

Held,  that,  on  proof  of  default,  the  court  had  power  to  make  an  order 
striking  out  the  defendant's  answer,  which  contained  a  general  denial, 
and  to  direct  a  reference  to  take  proof  as  if  no  answer  had  been  served. 

Decided  October,  1880. 

THIS  action  was  for  a  limited  divorce  on  the  ground  of 
cruelty.  The  defendant  was  ordered  to  pay  alimony,  upon 
which  he  left  the  state.  Upon  the  return  of  precept  unsatis- 
fied an  order  nisi  was  made  that  he  pay  within  five  days  or 
that  his  answer  be  struck  out.  On  proof  of  default  an  order 
absolute  was  made  striking  out  his  answer,  which  contained  a 
general  denial,  and  directing  a  reference  to  take  proof  as  if 
no  answer  had  been  served.  The  defendant  appealed  from 
these  orders  to  the  general  term,  where  they  were  affirmed. 
He  then  appealed  to  the  court  of  appeals. 

S.  Sand  and  D.  T.  Robertson,  for  appellant. 
John  B.  Perry,  for  respondent. 

FOLGER,  J.  —  The  defendant,  having  refused  or  neglected 
to  obey  an  important  order  of  the  court,  was  in  contempt, 
and  liable  to  punishment  by  reason  thereof.  The  punishment 
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inflicted  by  the  court  was  by  an  order  in  the  cause,  to  strike 
out  the  answer  that  had  been  put  in  by  him,  and  to  direct  a 
reference  to  take  proof  of  the  matters  stated  in  the  order ; 
the  reference  to  proceed  as  if  there  had  been  no  answer  to 
put  in. 

It  is  claimed  that  the  court  had  no  power  to  make  that 
order ;  that  every  defendant  has  a  vested  right  to  make  a 
defense  to  any  action  or  suit  or  legal  proceedings  begun  against 
him,  and  that  he  cannot  be  deprived  of  it. 

It  is  conceded  by  the  defendant  that  the  supreme  court,  on 
its  equity  side,  has  all  the  power  and  authority  that  formerly 
existed  in  chancery  in  England,  and  was  continuously  exercised 
by  it.  "The  rule  there  must  be  the  rule  here,"  says  ch. 
KENT,  "  for  I  take  this  occasion  to  observe  that  I  consider 
myself  bound  by  those  principles  which  were  known  and 
established  as  law  in  the  courts  of  equity  in  England  at  the 
time  of  the  institution  of  this  court "  (Manning  agt.  Man- 
ning, 1  Johns.  Ch.,  527-529).  It  is  not  to  be  denied  that  a 
court  of  equity  may  refuse  to  a  defendant  in  contempt  the 
benefit  of  proceedings  in  it,  when  asked  by  him  as  a  favor, 
until  he  has  purged  himself  of  his  contempt  (See  Brinkley 
agt.  Brinkley,  47  N.  Y.,  40-49,  and  cases  there  cited).  But 
the  rule  has  been  held  broader  than  that  and  enforced  with 
much  vigor.  Ch.  baron  GILBERT  lays  it  down  in  his  Forum 
Romanorum  (page  33),  that  "if  the  defendant  appeared  before 
the  secundum  decretum,  he  was  liable  to  a  mulct,  for  he  could 
not  be  heard  in  the  cause  till  he  had  cleared  his  contempt." 
*  *  It  is  suggested  in  Coopers  cases  (temp., 

Colt,  p.  209),  that  this  is  merely  a  statement  of  the  practice 
according  to  the  canon  law.  But  the  chief  baron  says,  at 
another  place  (page  71),  that  "  the  answer  will  not  be  received 
without  clearing  his  contempts;"  and  at  another  (page  211), 
"  so  it  is  where  a  man  hath  a  bill  depending  in  court,  and 
falls  under  the  displeasure  of  the  court,  and  is  ordered  to 
stand  committed.  Here,  when  his  cause  is  called,  if  the  other 
side  insist  he  hath  not  cleared  his  contempt,  nor  actually  sur- 
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rendered  his  body  to  the  warden  of  the  Fleet,  he  must  do 
both  these  things  before  his  cause  can  be  proceeded  in." 
It  is  stated  by  lord  ELDON  that  it  is  a  general 
rule  that  a  party  who  has  not  cleared  his  contempt  cannot  be 
heard  ( Vowles  agt.  Young,  9  Yes.  Jr.,  173  ;  Anonymous,  15 
id.,  174).  The  same  is  said  with  the  addition  of  the  words 
"in  the  principal  case,"  in  2  Comyrts  Digest  (Chy.  Process, 
D.\  8,  citing  Practical  Register  in  Chancery,  217  (See,  also, 
Heyn  agt.  Heyn,  Jacobs,  49  ;  Clark  agt.  Dew,  1  Russ  &  Myl., 
103).  The  rule  in  the  chancery  of  Ireland  is  stated  thus  :  "A 
party  in  contempt  will  not  be  allowed  to  oppose  the  relief 
sought  by  the  plaintiff  by  contradicting  the  allegations  of  the 
bill  or  bringing  forward  any  defense,  or  alleging  new  facts 
(Anon.  agt.  Lord  Gort,  1  Hog  an,  77 ;  Voile  agt.  0' Reilly,  id., 
199).  And  the  rule,  as  thus  stated,  is  cited  and  approved  in 
Mussina  agt.  Bartlett  (8  Porter,  17  Ala.,  277) ;  see,  also, 
Rutherford  agt.  Metcalf  (3  Hayw.  \_Tenn.~\,  58,  61);  and  in 
Saylor  agt.  Mockbie  (1  Withrow,  9  Iowa,  209,  212)  it  is  held 
that  until  the  defendant  had  purged  himself  of  contempt, 
the  court  might  well  refuse  to  receive  his  answer  to  the 
complainant's  bill,  or  to  consider  the  matters  set  up  in  it 
by  way  of  excuse  for  refusal  to  obey  the  order.  The 
reporter  (Coop,  tempt.,  Colt,  at  page  211)  cites  in  a  note  the 
case  of  agt.  Lord  Gort  (supra],  and  says  of  it :  "  The 

accuracy  of  some  of  these  dicta  may  be  doubted."  He  does 
not  state  as  to  which  of  them  he  queries.  Many  cases  are 
collected  in  the  note  just  above-mentioned.  Some  of  them 
show  that  the  rule  has  not  been  vigorously  applied  in  later 
times  (see  King  agt.  Bryant,  3  Myl.  &  Cr.,  191,  especially) ; 
but  it  does  not  appear  that  it  has  been  abolished  or  abandoned 
entirely.  It  seems,  too,  that  the  authors  of  the  Revised 
Statutes  thought  that  this  power  resided  in  the  English  court 
of  chancery.  In  preparing  the  sections  relative  to  the  pro- 
duction and  discovery  of  books  and  papers  (2  R.  8.,  p.  199, 
sec.  21,  et  seq.)  they  provided  (sec.  26)  that  in  case  of  a  party 
neglecting  or  refusing  to  obey  an  order,  the  court  might  strike 
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out  his  plea  and  debar  him  from  a  defense  ;  and  they  sought 
thus  to  assimilate  the  practice  to  that  of  the  court  of  chancery 
(see  rev.  note,  5  Edm.  Stat.,  411).  The  legislature  gave  its 
sanction  to  the  proposed  practice  by  passing  into  law  the  sec- 
tions reported  by  the  revisers.  It  is  well  to  say  here  that  Rice 
agt.  Ehle  (55  N.  Y.,  518)  does  not  condemn  this.  That  case 
holds  that  the  pleading  may  not  be  stricken  out,  save  on  notice 
to  the  party  (p.  523),  and  that  the  exercise  of  this  power  was 
legitimate,  was  recognized  by  MAKCY,  J.,  in  Birdsall  agt. 
Pixley  (4  Wend.,  196).  The  power  seems  to  have  been 
exerted  or  recognized  by  the  supreme  court  in  several  instances, 
without  question  made  by  appeal  (Farnkam  agt.  Farnham,  9 
How.  Pr.,  231 ;  barker  agt.  Barker^  15  id.,  568 ;  ford  agt. 
Ford,  41  id.,  169). 

"We  are  brought  to  the  conclusion  that  there  has  long  been 
exerted  by  the  court  of  chancery  in  England  the  power  to 
refuse  to  hear  the  defendant  when  he  was  in  contempt  of  the 
court  by  disobeying  its  orders,  and  that  that  power  was  in  the 
courts  of  chancery  of  this  country. 

We  do  not  think  that  the  cases  of  Wayland  agt.  Tyson 
(45  N.  Y.,  282)  and  Thompson  agt.  Erie  Railway  (id.,  471), 
and  others  of  like  result,  are  in  the  way  of  this  conclusion. 
They  were  not  cases  of  contempt,  nor  were  they  equity  cases. 
Besides,  there  the  answer  was  stricken  out,  with  no  loophole 
left  for  relief  to  the  defendant. 

It  is  always  in  the  power  of  the  defendant,  in  a  case  like 
that  in  hand,  to  apply  to  the  court  and  show  that  the  order 
was  irregularly  made,  or  for  leave  to  purgo  himself  of  the 
contempt  and  be  let  in  again  to  make  his  defense  (Brinldey 
agt.  Brinley,  supra). 

The  order  should  be  affirmed. 

All  concur. 
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N.  Y.  MARINE  COUKT. 
WILLIAM  R.  CLAKKSON  et  al.  agt.  HOBEET  C. 

Removal  of  cause  from  state  to  United  States  court — How  amount  in  dispute 
determined —  Complaint —  Counter-claim. 

Where  the  amount  claimed  in  the  complaint  is  less  than  $500,  the  defend- 
ant cannot,  by  pleading  a  counter-claim  exceeding  that  sum,  remove 
the  action  from  a  state  to  the  United  States  court  for  trial,  upon  the 
ground  that  the  parties  are  residents  of  different  states  and  the  matter 
in  dispute  exceeds  $500.  The  amount  in  dispute  must  be  determined 
from  the  complaint. 

Special  Term,  October,  1880. 

MOTION  to  vacate  ex  parte  order  removing  cause  to  United 
States  court. 

The  defendant,  on  a  petition  presented  to  this  court,  stating 
that  the  parties  were  residents  of  different  states,  and  that  the 
amount  in  dispute  exceeded  $500,  obtained  an  ex  parte  order 
that  the  action  be  transferred  to  the  United  States  circuit  court 
for  trial.  The  record  has  not  as  yet  been  removed  to  or  filed 
with  the  latter  court,  and  the  plaintiffs  now  move  to  set  aside 
such  ex  parte  order,  upon  the  ground  that  the  court  was 
imposed  upon  in  reference  to  the  amount  in  dispute,  which 
they  allege  is  less  than  $200.  The  pleadings  show  that  the 
plaintiffs  sue  to  recover  $195  for  certain  store  fixtures  sold  by 
them  to  the  defendant,  who  in  defense  charges  fraud  in  the 
sale,  and  sets  up  a  counter-claim  of  $750  as  the  damages 
resulting  therefrom. 

John  Bassett,  Jr.,  for  motion. 
George  H.  Kracht,  opposed. 

McAoAM,  J.  —  The  character  of  the  action  and  the  amount 
in  dispute  is  to  be  determined  by  an  inspection  of  the  com- 
plaint ( Walsh  agt.  Darragh,  52  N.  Y.,  at  p.  592,  and  see 
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notes  collated  in  1  Abb.  N.  C.,  p.  24).  The  amount  of  dam- 
ages laid  in  the  declaration  is  prima  facie  the  amount  in 
dispute  under  the  removal  act  (The  People  agt.  The  Judges, 
&c.,  2  Denio,  197).  The  right  of  removal  is  to  be  determ- 
ined by  the  complaint  and  is  not  necessarily  controlled  by 
the  answer  (Latham  agt.  Barney,  5  Weekly  Dig.,  145).  The 
rule  in  regard  to  appeals  from  the  United  States  district  court 
is,  that  where  the  libellant  appeals,  the  amount  of  the  matter 
in  dispute  is  the  amount  demanded  in  the  libel  (Goodwin  agt. 
Ogden,  3  Peters,  34).  By  "  matter  in  dispute  "  is  meant  the 
subject  of  litigation  ;  in  other  words,  the  matter  for  which  the 
suit  is  brought,  which  in  this  case  is  the  recovery  of  $195  for 
goods  sold. 

A  defendant  cannot  by  any  plea  of  counter-claim  deprive 
the  state  courts  of  their  lawful  jurisdiction,  for,  as  a  rule,  he 
is  not  obliged  to  present  his  counter-claim  to  the  state  court ; 
lie  may  prosecute  it  in  any  forum  having  jurisdiction  of  the 
subject-matter  and  parties,  and  may  waive,  withdraw  or  dis- 
continue it  at  pleasure. 

The  amount  claimed  in  this  action  being  less  than  $500,  the 
plaintiffs  could  not  have  commenced  their  action  in  the 
United  States  circuit  court  (See  Abbott? 8  U.  S.  Pr.,  vol.  I,  p. 
7,  title  Jurisdiction).  They  were  obliged  to  sue  in  the  state 
court.  To  say  that  the  defendant  under  such  circumstances 
can,  by  pleading  a  counter-claim  exceeding  $500  in  amount, 
not  only  divest  the  state  court  of  its  jurisdiction,  but  confer 
upon  the  United  States  circuit  court  a  jurisdiction  it  did  not 
possess  when  the  action  was  commenced,  is  too  illogical  to 
require  serious  notice. 

The  pleadings  properly  construed  show  that  the  defendant 
not  only  endeavors  to  avoid  paying  the  agreed  $195  for  fix- 
tures sold  to  him,  but  seeks  to  bring  the  plaintiff  in  his  debt 
$750,  because  the  fixtures  were  not  as  represented ;  and  this 
counter-claim  the  defendant  audaciously  claims  deprives  this 
court  of  jurisdiction,  because  the  parties  to  the  record  are 
residents  of  different  states. 
VOL.  LIX  61 
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The  petition  presented  to  this  court  falsely  represented  that 
the  amount  in  dispute  exceeded  $500,  and  the  court  was 
thereby  imposed  upon  and  induced  to  grant  an  order  it  had 
no  power  to  make. 

The  case  is  still  here.  This  court  has  no  power  to  transfer 
it  to  the  United  States  circuit  court,  and  that  court  has  no 
power  to  receive  it.  The  ex  parte  order  purporting  to  transfer 
it  to  that  court  will,  therefore,  be  vacated,  with  ten  dollars 
costs. 


SUPEEME  COUET. 

THE  ULSTER  COUNTY  SAVINGS  INSTITUTION  agt.  THE  FOURTH 
NATIONAL  BANK  OF  THE  CITY  OF  NEW  YORK. 

Removal  of  cause — When  "the  matter  in  dispute"  cannot  be  said  to  arise 
under  the  ' '  laws  of  the  United  States. " 

It  seems,  that  when  a  federal  corporation  brings  a  suit  in  which  the  plead- 
ings do  not  negative  the  possibility  of  the  issue  arising  as  to  its  legal 
existence,  as  it  places  itself  in  a  position  where  its  legal  existence  and 
its  rights  under  its  charter  may  be  questioned,  it  may  be  truly  said  that 
matters  in  dispute  under  the  constitution  and  laws  of  the  United  States 
arise. 

But  this  is  not  so  when  the  federal  corporation  is  a  defendant,  when  its 
corporate  life  is  admitted,  and  when  the  pleadings  affirmatively  show 
that  the  cause  of  action  and  the  defense  depend  upon  state  and  not 
Federal  statutes. 

It  is  not  enough  that  a  party  is  a  creation  of  the  law  of  the  United  States 
to  deprive  the  state  court  of  jurisdiction,  but  the  matter  in  dispute  in  the 
action  must  arise  thereunder. 

Where,  as  in  this  case,  the  matter  in  dispute  arises  out  of  state  and  not 
federal  laws,  the  state  courts  cannot  be  deprived  of  jurisdiction. 

Special  Term,  September ',  1880. 

MOTION  to  remove  the  above  entitled  cause  into  the  circuit 
court  of  the  United  States  for  the  southern  district  of  New 
York. 
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L.  J.  Wilcox,  for  motion. 
W.  S.  Kenyan,  Jr.,  opposed. 

WESTBROOK,  J.  —  The  plaintiff  is  a  corporation  formed 
under  the  laws  of  the  state  of  New  York,  located  at  and  doing 
business  as  a  savings  bank  in  the  city  of  Kingston,  Ulster 
county,  in  said  state. 

The  defendant  is  a  corporation  formed  under  the  laws  of 
the  United  States  and  transacting  a  general  banking  business 
in  the  city  of  New  York.  The  existence  of  the  defendant  as 
a  Corporate  Being  is  averred  in  the  complaint  and  admitted  by 
the  answer. 

The  plaintiff  by  its  complaint  seeks  to  recover  of  the  defend- 
ant the  sum  of  fourteen  hundred  and  forty  dollars,  with  inter- 
est from  April  11,  1878,  which  sum  it  alleges  to  be  due  and 
owing  to  it  on  account  of  moneys  deposited  by  it  with  the 
defendant,  with  which  it  is  averred  "  the  plaintiff  has  hereto- 
fore kept  and  still  has  an  account,"  and  which  sum,  so  claimed, 
the  defendant  has,  on  demand,  refused  to  pay. 

The  defendant  admits  by  its  answer  the  allegation  that  it 
had  acted  as  the  financial  agent  of  the  plaintiff  in  the  city  of 
New  York,  but  alleges  the  payment  in  full  by  it  to  the  plain- 
tiff of  all  moneys  deposited  by  the  said  plaintiff  with  the 
defendant.  It  further  sets  up,  by  way  of  counter-claim,  that 
the  plaintiff,  about  the  6th  of  December,  1877,  delivered  to  the 
defendant,  for  sale  through  its  correspondent  in  the  city  of 
New  Orleans,  in  the  state  of  Louisiana,  "certain  certificates  of 
stock  in  the  Crescent  City  Railroad  Company,  representing  that 
one  Budington,  as  the  administrator  of  H.  J.  Budington, 
deceased,  was  the  owner  and  holder  thereof;"  that  the 
defendant  sent  said  stock  to  its  correspondent  in  New 
Orleans,  the  Germania  National  Bank,  which  sold  the  same  at 
the  price  directed  by  the  plaintiff,  and  promised  and  agreed  to 
deliver  and  transfer  said  stock  to  the  purchaser.  That  said 
Budington  was  not  the  owner  of  said  stock,  and  the  Cresent 
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City  Railroad  Company  refused  to  transfer  the  same  for  that 
reason,  so  that  the  said  Germania  Bank  could  not  deliver  such 
stock  to  the  purchaser,  who  thereby  sustained  damages  to  the 
amount  of  $1,440,  which  the  said  Germania  Bank  paid  to 
him  about  the  20th  of  December,  1877,  in  discharge  of  its 
liability  ;  which  sum  of  money  the  defendant  was  obliged  to 
repay  and  did  repay  to  said  Germania  Bank ;  and  it  therefore 
asks  that  the  said  sum  of  $1,440,  with  interest  from  Decem- 
ber 20,  1877,  "be  set  off  against  the  plaintiffs  demand  to  the 
extent  thereof." 

The  reply  denies  each  of  the  facts  constituting  the  counter- 
claim, and  further  alleges  that  the  plaintiff  was  not  in  fact 
interested,  and  could  not  be  according  to  the  laws  of  this  state, 
in  any  of  the  transactions  out  of  which  the  alleged  counter- 
claim arose,  and  the  parties  with  whom  the  defendant  really 
dealt  therein  are  disclosed.  Other  matters  are  also  set  out  in 
the  reply,  but  they  are  immaterial  for  the  purposes  of  this 
motion. 

The  defendant  moves  under  section  2  of  the  act  of  Congress 
of  March  3,  1875,  to  transfer  this  action  to  the  circuit  court 
of  the  United  States  for  the  southern  district  of  New  York, 
upon  the  ground,  as  alleged  in  the  moving  papers,  that  "  this 
suit  and  the  matters  in  dispute  therein  arise  under  the  laws  of 
the  United  States." 

The  act  referred  to  certainly  authorizes  the  removal  of  "  any 
suit  of  a  civil  nature,  at  law  or  in  equity,  now  pending  or 
hereafter  brought,  in  any  state  court,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500, 
and  arising  under  the  Constitution  or  laws  of  the  United 
States"  etc.;  but  I  confess  my  inability  to  see  how  "the 
matter  in  dispute "  in  this  action  arises  under  the  "  laws  of 
the  United  States."  It  is  true  that  the  defendant  owes  its 
corporate  life  to  a  law  of  Congress,  but  such  life  being  con- 
ceded, it  must  be  shown  that  "the  matter  in  dispute" — i.  <?., 
some  issue  in  the  action  —  arises  under  the  Constitution  or 
laws  of  the  United  States. 
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If  the  existence  of  the  defendant  was  questioned,  or  its 
power  under  its  charter  to  do  any  act  in  controversy  was 
denied,  it  might  be  plausibly  argued  that  "  the  matter  in  dis- 
pute "  arose  under  a  law  of  the  United  States.  The  pleadings, 
however,  affirmatively  show  that  no  question  of  the  character 
just  referred  to  can  possibly  arise,  and  that  all  disputed  points 
are  controlled  by  state  laws.  The  issue  in  the  action  is  plainly 
upon  the  counter-claim  of  the  defendant,  and  that  depends 
upon  proof  of  facts  which  no  Federal  law  controls,  either  as 
to  the  mode  of  giving  the  same  or  as  to  its  effect  when  given. 
If,  therefore,  this  action  is  to  be  transferred  from  the  state 
court  it  must  be  upon  the  simple  ground  that  it  is  a  corpora- 
tion created  under  a  law  of  congress.  Should  the  removal 
asked  for  be  granted  for  any  such  reason  ? 

The  case  of  the  Union  Pacific  Railroad  Company  agt. 
McComb  (1  Federal  Reporter,  799)  is  relied  upon  as  decisive 
of  this  question,  but  I  cannot  so  regard  it.  That  was  an 
action  by  a  corporation  created  under  the  Federal  statutes; 
and  of  such  an  action  judge  BLATCHFORD  says :  "  Under  the 
principles  laid  down  in  the  decision  in  Osborn  agt.  Bank  of 
the  United  States  (9  Wheat.,  738,  819)  it  must  be  regarded  as 
settled  that  a  suit  by  a  corporation  created  by  the  United 
States  is  a  suit  arising  under  the  laws  of  the  United  States." 
Possibly,  though  this  is  not  fully  conceded,  when  a  Federal 
corporation  brings  a  suit  in  which  the  pleadings  do  not  nega- 
tive the  possibility  of  such  an  issue,  as  it  places  itself  in  a 
position  where  its  legal  existence  and  its  rights  under  its 
charter  may  be  questioned,  it  may  be  truly  said  that  matters 
in  dispute  under  the  Constitution  and  laws  of  the  United 
States  arise.  But  this  argument  cannot  be  made  when  the 
Federal  corporation  is  a  defendant,  when  its  corporate  life  is 
admitted,  and  when  the  pleadings  affirmatively  show  that  the 
cause  of  action  and  the  defense  depend  upon  state  and  not  Fede- 
ral statutes.  The  case  of  the  United  States  Bank  agt.  OJ>om 
(9  Wheat.,  738)  was  an  action  brought  to  restrain  the  collec- 
tion of  a  state  tax  imposed  upon  the  bank ;  and  that  was 
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so  obviously  a  case  depending  upon  the  Constitution  and 
laws  of  the  United  States  that  the  soundness  of  that  deci- 
sion cannot  be  questioned.  The  opinion  in  that  cause, 
however,  cannot  be  carried  so  far  as  to  hold  that  when 
Federal  corporations  have  contracted  with  citizens  of  a  state 
or  with  its  corporations,  and  have  had  dealings  with  them 
under  state  laws,  that  the  latter  must  pursue  their  reme- 
dies in  the  federal  courts.  So  to  hold  would  be  a  surrender  of 
state  rights  to  an  extent  which  could  not  be  tolerated.  No  bet- 
ter answer  can  be  given  to  this  position  than  the  remarks  in  the 
opinion  of  the  late  chief  justice  CHURCH,  in  Cooke  agt.  State 
National  Bank  of  Boston,  (52  N.  Y.,  96 ;  seepages  108, 109) 
which,  after  combating  such  a  proposition,  are  as  follows :  "  If 
the  Federal  legislature  may  create  corporations  for  the  trans- 
action of  the  banking  business  of  the  country,  and  confine  all 
legal  proceedings  by  and  against  them  to  Federal  courts,  it 
requires  only  another  step  in  the  same  direction  to  create  cor- 
porations for  the  transaction  of  railroad,  telegraph,  express  and 
manufacturing  business,  and  thus  to  usurp  control  over  the 
whole  business  of  the  country  and  the  internal  affairs  of  the 
states,  absorbing  the  judicial  functions  of  state  courts  and 
reducing  the  states  themselves  to  mere  governmental  skeletons 
without  power  or  vitality,  a  result  which  no  friend  of  the  Con. 
stitution  or  of  republican  institutions  can  desire." 

It  would  not  be  difficult  to  prove  that  any  Federal  law  which 
assumed  to  transfer  to  the  Federal  courts  all  suits  against  cor- 
porations created  under  Federal  laws  would  be  unconstitu- 
tional. That  question-,  however,  does  not  arise,  as  the  statute 
relied  upon  for  the  transfer  undertakes  no  such  impossibility. 
It  allows  the  transfer  when  "  the  matter  in  dispute "  arises 
"  under  the  Constitution  or  laws  of  the  United  States,"  and  in 
the  language  quoted  the  act  gives  the  true  construction  to  that 
provision  of  the  Constitution  of  the  United  States  (section  2, 
article  3)  which  declares  the  judicial  power  of  the  United 
States  "  shall  extend  to  all  cases  in  law  and  equity  arising 
under  this  Constitution,  the  laws  of  the  United  States,"  &c. 
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It  is  not  enough  that  a  party  is  a  creation  of  the  law  of  the 
United  States  to  deprive  the  state  court  of  jurisdiction,  but 
u  the  matter  in  dispute  "  in  the  action  must  arise  thereunder. 
That  "  the  matter  in  dispute  "  in  this  cause  arises  out  of  state 
and  not  Federal  laws  is  clear ;  and  the  motion  is  therefore 
denied,  with  costs. 


K  Y.  MARINE  COUKT. 

<^;- 

JULIA  A.  SHAW  agt.  JOHN  MCCARTY. 

Summary  proceedings — Illegal  trade. 

Where  a  tenant  knowingly  sub-lets  a  portion  of  the  demised  premises  for 
a  policy  shop,  the  lease  of  the  tenant  may  be  annulled  by  the  landlord, 
and  the  tenant  may,  under  the  statute  in  reference  to  illegal  trades,  be 
removed  by  summary  proceedings,  the  same  as  if  he  were  an  overhold- 
ing  tenant. 

After  the  forfeiture  has  once  attached,  it  cannot  be  discharged  by  the 
tenant  abating  the  nuisance.  The  reasons  stated. 

Special  Term,  October,  1880. 

MKS.  JULIA  A.  SHAW  commenced  proceedings  in  the  marine 
court  against  her  tenant,  John  McCarty,  to  cancel  his  lease  of 
the  Rapid  Transit  Hotel,  in  East  Forty-second  street,  near  the 
Grand  Central  Railway  Depot,  and  to  eject  him  from  the 
premises  for  sub-letting  the  basement  of  the  hotel  for  a  policy 
shop,  in  violation  of  the  statute. 

E.  P.  Wilder,  for  landlord. 

Joseph  Ullman  and  Charles  Crary,  for  tenant. 

McADAM,  J.  —  The  statute  under  which  this  proceeding  is 
authorized  provides  that  whenever  the  lessee  or  occupant  of 
demised  premises  shall  use  or  occupy  the  same,  or  any  part 
thereof,  for  any  illegal  business,  the  lease  or  agreement  for 
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the  letting  or  occupancy  of  such  premises  shall  thereupon 
become  void  and  the  landlord  may  re-enter,  &c.  (1873,  chap. 
583),  and  substantially  the  same  language  is  employed  by  the 
Code  of  Civil  Procedure  (sec.  2231).  The  tenant  did  not 
personally  use  the  demised  premises  for  any  illegal  trade,  but 
he  sub-let  the  basement  thereof  to  one  Lampson  as  a  "  policy 
shop,"  an  illegal  trade  or  business  within  the  meaning  of  the 
statute  (See  3  R.  S.  [6th  ed.~],  922).  It  was  used  as  a  place 
for  the  sale  of  tickets,  numbers  and  slips,  in  the  scheme  of 
drawing  lottery  prizes,  and  was  frequented  by  hackmen,  boys 
and  colored  people  who  patronized  the  game.  The  evidence 
satisfies  me  that  McCarty  knew  all  about  Lampson'p  ante- 
cedents, and  the  business  he  was  to  carry  on  from  the  time  he 
first  negotiated  for  the  basement,  so  that  these  facts  must  be 
found  in  favor  of  the  landlord. 

The  occupation  by  Lampson,  under  such  circumstances,  by 
force  of  the  statute,  made  McCarty's  lease  void,  at  the  option 
of  his  landlord  or  of  his  assigns  (See  The  People  agt.  Bennett, 
U  Nun,  63). 

The  lease  being  nullified,  the  landlord  was  authorized  by 
statute  to  take  the  same  remedies  to  recover  possession  of  his 
premises  as  are  given  him  by  law  in  a  case  of  a  tenant  hold- 
ing over  after  the  expiration  of  his  lease.  The  assignee  of 
the  landlord  has  therefore  resorted  to  this  remedy  (Code,  sec. 
2235).  He  has  done  nothing,  since  the  lease  was  so  annulled, 
which  operates  in  law  as  a  waiver  of  the  statutory  right.  On 
the  contrary,  he  promptly  commenced  proceedings  before  jus- 
tice LANGBEIN,  in  the  seventh  district  court,  but  that  justice 
dismissed  the  proceedings  because  they  were,  in  his  judgment, 
prematurely  brought. 

The  tenant's  counsel  claims  that  the  dismissal  is  a  bar  to 
these  proceedings.  The  objection,  however,  is  untenable  (Dex- 
ter agt.  Clark,  35  Barl.,  271 ;  The  People  agt.  Vilas,  36  N. 
Y.,  460). 

The  tenant's  counsel  also  claims  that  before  the  present 
proceeding  was  commenced,  the  tenant  induced  Lampson  to 
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leave  the  basement,  and  that  by  this  means  the  nuisance  has 
been  abated,  and  the  object  of  the  statute  satisfied.  But  the 
Btatute  goes  further ;  it  imposes,  as  a  penalty  for  its  infraction, 
that  the  lease  for  the  letting  and  occupancy  of  the  premist-s 
shall  become  void.  If  it  becomes  void  at  the  option  of  the 
landlord  or  his  assigns,  it  may  be  competent  for  them  to  waive 
the  forfeiture,  but  I  am  at  a  loss  to  discover  how  the  party 
who  has  incurred  the  penalty,  can  by  any  act  of  his  (however 
meritorious)  discharge  it.  The  statute  was  aimed  at  what  the 
legislature  regarded  as  a  growing  evil,  and  by  its  terms  the 
person  offending  against  its  provisions  forfeits  his  lease.  The 
landlord  in  the  present  proceeding  insists  upon  the  forfeiture. 
The  tenant  herein  has  incurred  the  penalty,  and  although 
the  statute  is  highly  penal,  I  must  enforce  its  mandates.  The 
landlord  is  therefore  entitled  to  judgment  for  possession. 

NOTE.  —  The  tenant  subsequently  obtained  an  injunction  in  the  supreme 
court,  to  restrain  the  issuing  of  the  warrant  upon  the  above  judgment. 
A  motion  to  continue  the  injunction  was  made,  and  on  the  1st  day  of 
November,  1880,  denied,  and  the  following  decision  rendered  : 

diaries  Orary  and  Joseph  Ullman,  for  motion. 
E.  P.  Wilder,  opposed. 

LAWRENCE,  J. —  I  am  of  the  opinion  that  the  learned  justice  of  the 
marine  court  was  right  upon  the  facts  and  the  law  in  this  case,  and  that 
the  injunction  heretofore  issued  should  not  be  continued.     The  tempo- 
rary injunction  is  therefore  dissolved. — [Eo. 
VOL.  LIX         62 
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SUPREME  COURT. 
ANDREW  J.  WILLIAMS  agt.  ROBERT  J.  CASSADY  et  al. 

Costs — when,  and  when  not,  defendants  who  sever  in  their  defense,  and  all 
succeed,  are  entitled  to  several  bills  of  costs. 

Defendants  who  sever  in  their  defense,  and  all  of  whom  succeed,  are  enti- 
tled to  several  bills  of  costs,  unless,  however,  such  severance  be  in  bad 
faith  and  to  increase  costs. 

Thus,  if  persons  actually  partners  should  sever  in  defending  an  action  on 
a  partnership  liability,  or  if  one  defendant  should  defend  by  an  attorney, 
and  another  by  the  attorney's  clerk,  these  would  be  cases  of  bad  faith. 

The  defendants;  R.  C.  and  J.  C.,  were  brothers,  but  when  sued  they  had 
no  joint  business  relations,  although  they  had  been,  at  a  previous  time, 
in  business  together :  J.  C.  was  a  non-resident,  having  gone  from  the 
state  to  avoid  creditors.  All  the  property  was  in  the  hands  of  R.  C., 
the  other  defendant.  The  summons  was  served  on  J.  C.  by  publication; 
there  could  be  no  personal  service  upon  him,  and  there  was  no  property 
subject  to  attachment.  The  retainer  of  R.  C.  is  in  the  handwriting  of 
the  attorney  for  J.  C.  The  answers  are  indentical,  that  of  J.  C.  being 
copied  and  verified  in  the  office  of  the  attorney  for  R.  C.  The  attorney 
for  J.  C.  stated  that  he  received  a  letter  from  J.  C.  about  the  fifteenth 
of  April  requesting  him  to  appear.  But  he  does  not  state  that  he  had 
not  himself  previously  written  to  J.  C. : 

Held,  that  the  defendants  had  the  right  to  appear  by  different  attorneys  and 
interpose  separate  defenses,  and  having  succeeded  on  the  trial  they  were 
entitled  to  separate  bills  of  costs  under  section  305  of  the  Code  as  mat- 
ter of  law,  subject,  however,  to  the  power  of  the  court  to  confine  them  to 
one  bill  in  case  it  should  be  made  to  appear  that  they  had  made  their 
separate  defenses  collusively  to  enhance  costs. 

Held,  further,  that,  taking  all  these  matters  into  consideration,  and  seeing 
the  uselessness  of  this  severance,  or  perhaps  of  any  defense  by  J.  C. , 
the  severance  of  defendants  was  not  in  good  faith,  and  they  should  be 
confined  to  one  bill  of  costs. 

Third  Department,  General  Term,  September,  1880. 
Before  LEARNED,  P.  J.,  BOCKES  and  FOLLETT,  JJ. 

LEARNED,    P.   J.  —  The  case   of   Allis   agt.   Wheeler   (56 
N.  Y.,  50),  while  it  overruled  the  case  of  Daniel  agt.  Lyon 
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(9  N.  Y.,  549),  does  not  seem  to  touch  the  present  question. 
The  opinion  holds  that  section  306  (old  Code)  establishes  "  the 
conditions  upon  which  one  or  more  of  several  defendants 
might  recover  costs  against  a  plaintiff  who  should  recover 
against  other  defendants."  And  such  is  the  clear  meaning  of 
that  section.  The  words  "  when  the  plaintiff  fails  to  recover 
judgment  against  all "  do  not  mean  "  when  the  plaintiff  fails 
to  recover  judgment  against  any"  They  mean  when  the 
plaintiff  recovers  against  one  and  not  against  all,  with  reason, 
because  then  the  plaintiff  has  shown  that  he  had  some  right 
of  action,  therefore  the  question  of  costs  is  left  discretionary. 
,  In  the  present  case  the  question  rests  not  on  section  306 
but  on  sections  304  and  305,  and  the  law  applicable  thereto. 
In  Atkins  agt.  Lefever  (5  Abb.  \_N.  /£],  221)  the  defendants 
had  appealed  by  the  same  attorney.  The  court  expressly 
refused  to  pass  on  the  rule  which  should  prevail  if  the  defend- 
ants should  sever. 

Section  303  explains  that  costs  are  sums  allowed  to  the  pre- 
vailing party  by  way  of  indemnity  of  his  expenses  in  the 
action.  In  the  present  case  the  defendants  were  not  partners 
as  has  been  found  by  the  referee. 

The  plaintiff  sued  them  as  partners  on  an  alleged  joint  lia- 
bility. Each  had  a  right  to  defend.  They  were  under  no 
obligation,  either  at  law  or  in  fair  dealing,  to  unite  in  their 
defense. 

If  A  and  B,  having  in  fact  no  joint  or  common  interest,  are 
sued  as  jointly  liable,  neither  of  them  is  bound  to  intrust  his 
defense  to  the  attorney  selected  by  the  other.  One  may  even 
defend  in  person.  If  costs  are  to  indemnify,  why  should  not 
each  be  entitled  to  the  indemnity  ?  If  not,  which  is  to  be 
indemnified?  We  see  no  reason  why  section  305  does  not 
give  in  such  a  case  costs  to  every  defendant  appearing  and 
answering  separately  and  in  good  faith. 

It  is  not  necessary  to  say  that  this  view  would  authorize 
two  persons  actually  parties  to  sever  in  their  defense  and  to 
recover  separate  costs. 
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A  severance  by  partners  might  be  so  evidently  in  bad  faith 
that  it  could  not  be  permitted,  because  a  partner  who  retains 
an  attorney  in  an  action  against  the  firm  may  be  said  to  retain 
him  for  all  of  the  firm. 

In  Albany  and  West  Shore  Railroad  agt.  Cady  (6  Hill,  265) 
the  defendants  had  appeared  by  the  same  attorney  and  had 
filed  separate  pleas.  The  action  was  for  tort. 

The  court  said,  that  so  far  as  torts  were  concerned  the  case 
was  substantially  as  though  both  defendants  were  acquitted. 
That  they  could  tax  only  one  bill,  but  that  both  should  recover 
for  the  separate  services,  viz.,  for  the  pleas. 

In  Ten  Broeck  agt.  Paige  (6  Hill,  267)  two  defendants  had 
appeared  by  different  attorneys.  The  action  was  tort.  Each 
was  entitled  to  a  full  bill  of  costs  so  far  as  the  services  were 
separate  ;  but  as  to  the  services,  which  were  alike  for  both, 
there  should  be  but  one  taxation.  The  court  speaks  of  the 
severance  as  having  been  "  without  any  improper  motive  " 
(See,  also,  the  following  case  in  the  same  volume)  . 

It  is  true  that  these  were  cases  of  tort,  but  there  seems  to 
be  no  difference  in  principle  between  tort  and  a  case  where, 
in  an  action  on  contract,  there  is  in  fact  no  joint  interest 
between  the  defendants. 

This  last  case  is  recognized  in  Perry  agt.  Livingston  (6 
How.  Pr.,  404),  which  was  an  action  on  contract.  There  the 
court  said  that  defendants  who  succeed,  and  who  have  severed 
in  the  defense  and  appeared  by  separate  attorneys,  are  enti- 
tled to  separate  bills  of  costs.  But  in  that  case  such  separate 
bills  were  refused  on  the  ground  that  there  was  not  a  Ion  a 
fide  separate  appearance  (See,  also,  Collomb  agt.  Caldwell,  5 
How.  Pr.,  336). 

The  present  case  is  not  an  action  in  equity,  therefore  the 
report  of  the  referee  that  the  defendants  recover  costs  is  of 
no  force.  They  are  entitled  to  costs,  or  not  so  entitled,  accord- 
ing to  rules  of  law  and  not  according  to  the  judgment  of  the 
referee. 

It  seems  to  us,  therefore,  that  defendants  who  sever  in  their 
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defense,  and  all  of  whom  succeed,  are  entitled  to  several  bills 
of  costs,  unless,  however,  such  severance  be  in  bad  faith  and 
to  increase  costs.  Thus,  if  persons  actually  partners  should 
sever  in  defending  an  action  onf  a  partnership  liability,  or  if 
one  defendant  should  defend  by  an  attorney  and  another  by 
the  attorney's  clerk,  these  would  be  cases  of  bad  faith. 

In  the  present  case,  James  Cassady  was  a  non-resident,  hav- 
ing gone  from  the  state  to  avoid  creditors.  All  the  property 
was  in  the  hands  of  Robert  Cassady,  the  other  defendant." 
The  summons  was  served  on  James  by  publication.  There 
could  be  no  personal  service  against  him  and  there  was  no 
property  subject  to  attachment.  At  least  this  is  a  fair  con- 
clusion on  a  comparison  of  the  affidavits.  The  retainer  of 
Mr.  Sawyer  for  Robert  is  in  the  handwriting  of  Day,  the 
attorney  for  James.  The  answers  are  indentical.  That  of 
James  was  copied  and  verified  in  the  office  of  the  attorney  for 
Robert.  The  attorney  for  James  stated  that  he  received  a 
letter  from  James  about  the  fifteenth  of  April,  requesting  him 
to  appear.  But  he  does  not  state  that  he  had  not  himself 
previously  written  to  James.  Taking  all  these  matters  into 
consideration  and  seeing  the  uselessness  of  this  severance,  or 
perhaps  of  any  defense  by  James,  we  do  not  think  that  the 
severance  of  defendants  was  in  good  faith. 

The  part  of  the  order  appealed  from  should  be  affirmed 
with  ten  dollars  costs  and  disbursements. 

BOCKES,  «7.  —  The  defendants  had  the  right  to  appear  by 
different  attorneys  and  interpose  separate  defenses ;  and  having 
succeeded  on  the  trial  they  were  entitled  to  separate  bills  of 
costs,  under  section  305  of  the  Code,  as  matter  of  law,  sub- 
ject however  to  the  power  of  the  court  to  confine  them  to 
one  bill  in  case  it  should  be  made  to  appear  that  they  had 
made  their  separate  defenses  collusively  to  enhance  costs. 
The  exercise  of  this  power  by  the  court,  for  collusion  and 
fraud  on  the  practice  of  the  court,  has  been  indulged  during 
a  long  period  of  time,  notwithstanding  the  peremptory  Ian- 
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guage  of  the  statute  awarding  costs  to  successful  parties.  It 
has  for  its  basis  an  alleged  fraud  upon  the  law  giving  costs. 
By  the  record  in  this  case,  as  it  stood  when  the  costs  were 
adjusted  bj  the  clerk,  the  defendants,  having  interposed  sepa- 
rate defenses,  were  entitled  to  separate  bills ;  not  because  the 
referee  had  so  awarded  costs,  but  because,  under  section  305  of 
the  Code,  they  were  entitled  to  the  costs  of  their  separate 
defenses  as  matter  of  law  {Board  of  Supervisors  agt.  Bristol, 
58  How.,  3).  But  it  was  open  to  the  plaintiff  to  move  the 
court  for  an  order  limiting  the  defendants  to  one  bill,  on  the 
ground  that  the  separate  defenses  were  interposed  unnecessarily 
and  collusively ;  that  the  practice  adopted  was  unjust  and  a 
fraud  upon  the  law.  The  clerk  had  no  right  to  determine 
this  question.  He  could  exercise  no  judicial  power  in  grant- 
ing or  refusing  the  costs  of  the  action  to  any  party.  The  sug- 
gestion to  the  contrary,  in  Haye  agt.  Robertson  (38  N.  Y. 
Sup.  Ot.  [6  Jones  &  Spencer],  59),  is,  as  I  think,  untenable. 
It  was  for  the  party  alleging  collusion  to  move  the  court  for 
the  relief  he  desired  to  obtain,  the  case  on  the  record  standing 
against  him.  The  decision  of  the  special  term  in  this  case, 
to  the  effect  that  before  the  defendants  could  have  their  sepa- 
rate bills  taxed  by  the  clerk  tkey  must  obtain  an  order  from 
the  court  permitting  it,  was  erroneous.  The  decision  of  the 
special  term  was  put  on  this  ground  only.  If  the  case  came 
within  the  purview  of  section  306  of  the  Code,  the  rule  would 
be  as  declared  by  the  special  term.  But  it  is  shown  in  the 
opinion  of  LEARNED,  P.  J.,  herein,  that  section  306  has  here 
no  application. 

The  question  whether  the  separate  defenses  were  collusively 
interposed  in  this  case  to  enhance  costs  was  not  considered  by 
the  special  term.  Such,  however,  being  the  real  and  true 
question  presented  by  the  motion,  this  court  shonld  now  exam- 
ine it  to  the  end  that  the  merits  of  the  motion  be  determined 
by  a  proper  order.  Then  is  it  made  to  appear  satisfactorily 
on  the  papers  submitted  that  the  defendants  needlessly  and 
collusively  severed  in  their  defenses,  simply  to  enhance  costs  ? 
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I  have  had  great  difficulty  in  joining  with  my  brothers  LEARNED 
and  FOLLETT  in  giving  an  affirmative  answer  to  this  question. 
As  above  stated,  each  had  the  right  to  employ  his  own  attor- 
ney. They  were  not  jointly  liable  on  the  claim  on  which  they 
were  prosecuted.  This  fact  was  established  on  the  trial.  They 
were  not  united  in  interest  in  their  defenses.  They  were 
brothers,  it  is  true,  but  when  sued  they  had  no  joint  busi- 
ness relations,  although  they  had  been  at  a  previous  time  in 
business  together,  and  it  is  claimed  that  the  circumstances 
attending  the  copying  and  service  of  the  answers  from 
the  office  of  the  attorney  for  one  of  the  defendants,  are 
shown  to  have  been  matters  of  mere  accommodation  between 
the  attorneys. 

As  it  seemed  to  me,  this  case  was  unlike  one  wherein  sepa- 
rate defenses  were  interposed  by  the  same  attorney,  or  wherein 
attorneys  who  were  partners  each  answered  separately  for 
different  defendants,  or  where  the  attorneys  occupied  the  same 
office,  or  where  one  attorney  answered  for  one  defendant  and 
his  law  .clerk  answered  for  another.  In  such  cases  collusion  to 
obtain  double  costs  may  well  be  inferred,  and  such  are  the 
circumstances  attending  most  of  the  cases  in  the  books  wherein 
defendants,  who  interposed  separate  answers  by  different 
attorneys,  have  been  limited  to  a  single  bill  of  costs.  The 
cases  bearing  on  this  question  are  nearly  all  cited  in  Atkins 
agt.  Lefever  (5  Abbott  [N.  &],  221,  222).  For  cases  not  there 
referred  to,  see  Pierce  agt.  Brown  (40  N.  Y.  Sup.  Ct  R. 
[8  Jones  &  Spencer],  on  page  399)  and  Milligan  agt.  Robin- 
son (58  ITow.,  380).  The  last  case  cited  is  not  in  point,  how- 
ever, as  that  was  an  equity  case  and  the  referee  awarded  costs 
to  the  defendants ;  the  granting  or  withholding  of  costs  rest- 
ing in  his  discretion.  In  order  to  defeat  the  defendant's 
claim  to  separate  bills,  it  must  be  made  to  appear  that  the 
separate  defenses  were  interposed  collusively,  simply  to 
enhance  costs.  This  is  the  question  here,  and  my  brothers 
LEARNED  and  FOLLETT  have  reached  the  conclusion  that  the 
separate  defenses  were  in  this  case  so  interposed,  and  with 
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that  conclusion  I  am  inclined  to  concur,   but  not  without 
hesitation  and  some  reluctance. 

It  cannot  be  denied  that  there  are  some  facts  and  circum- 
stances on  which  this  conclusion  may  be  based. 


U.  S.  CIRCUIT  COURT. 
ERNEST  STEIGER  agt.  JOHN  H.  BONN. 

Summons  —  When  should  be  set  aside  on  ground  that  defendant  was  induced 
to  come  within  the  jurisdiction  of  the  court  by  deceptive  and  fraudulent 
means  for  the  purpose  of  serving  him. 

Where  the  defendant,  residing  in  another  district,  is  enticed  and  induced 
to  come  into  the  district  where  the  plaintiff  resides  by  the  false  repre- 
sentations or  deceptive  contrivances  of  the  plaintiff,  or  of  any  one  acting 
in  his  behalf,  for  the  purpose  of  serving  legal  process  upon  him,  and 
the  same  is  served  through  such  improper  means,  such  service  is  illegal 
and  ought  to  be  set  aside  and  the  process  should  be  dismissed. 

Where  the  defendant  had  been  brought  from  New  York  to  Newark,  New 
Jersey,  by  a  forged  telegram,  and  on  his  arrival  he  was  served  with  the 
summons  or  writ  by  the  Deputy  United  States  Marshal,  who  had  been 
engaged  by  plaintiff  to  make  such  service : 

Held,  that  although  there  is  no  pretense  that  the  deputy  marshal  had  any 
knowledge  of  the  forged  telegram,  yet  the  undisputed  facts  make  such 
a  presumption  against  the  plaintiff  or  his  agent,  who  accompanied  the 
officer,  that  he  is  called  upon  to  rebut  them  with  proof  that  he  was  not 
privy  to  the  deception  practiced  upon  the  defendant. 

District  of  New  Jersey,  October,  1880. 
MOTION  to  set  aside  writ,  &c. 
J.  Henry  Stone,  for  defendant. 
Attorney- General  Gilchrist,  for  plaintiff. 

NIXON,  J. —  This  is  a  motion  to  set  aside  the  summons 
issued  in  the  case,  on  the  ground  that  the  defendant  was 
induced  by  deceptive  and  fraudulent  means  to  come  within 
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the  jurisdiction  of  the  court  for  the  purpose  of  serving  the 
writ  upon  him.  There  seems  to  be  a  substantial  agreement 
between  the  counsel  of  the  respective  parties  as  to  the  law  of 
the  case.  They  assent  to  the  rule  laid  down  by  Mr.  justice 
CLIFFORD  in  the  Union  Sugar  Refinery  agt.  Mathiesson  (2 
Cliff.,  309),  where  he  says  :  "  That  where  the  defendant,  resid- 
ing in  another  district,  is  enticed  and  induced  to  come  into 
the  district  where  the  plaintiff  resides,  by  the  false  representa- 
tions or  deceptive  contrivances  of  the  plaintiff,  or  of  any  one 
acting  in  his  behalf,  for  the  purpose  of  serving  legal  process 
upon  him,  and  the  same  is  served  through  such  improper 
means,  such  service  is  illegal  and  ought  to  be  set  aside,  and 
that  the  process  should  be  dismissed." 

The  only  question  is,  whether  the  facts  shown  are  sufficient 
to  identify  the  plaintiff  with,  and  hold  him  responsible  for  the 
deception  and  fraud  used  to  lure  the  defendant  into  the  state. 

The  facts  are,  that  the  defendant  is  a  citizen  of  the  State  of 
New  York,  residing  in  the  city  of  New  York,  and  engaged  m 
the  business  of  importing,  publishing  and  selling  school-books 
in  the  German  language ;  that  a  convention  of  the  German- 
American  Teachers'  Association  —  a  body  composed  of  Ger- 
man teachers  from  various  states  of  the  Union  —  was  to  be 
held  on  the  twenty-eighth,  twenty-ninth  and  thirtieth  days  of 
July  last,  at  the  High  School  building  in  the  city  of  Newark  ; 
that  many  of  the  members  of  this  association  were  customers  of 
the  defendant,  and  in  the  habit  of  purchasing  books  of  him  ; 
that  the  plaintiff  and  defendant  had  a  law  suit  then  pending  in 
the  supreme  court  of  the  state  of  New  York,  growing  out  of 
some  business  transactions  between  them ;  that  the  plaintiff, 
desirous  of  removing  said  controversy  into  this  jurisdiction, 
and  conceiving  the  notion  that  the  defendant  would  attend  the 
sessions  of  the  German  School  Association  at  Newark,  pro- 
cured a  summons  from  this  court  and  took  it  to  the  United 
States  deputy  marshal  at  Jersey  City ;  gave  him  instructions 
in  regard  to  its  service  on  the  twenty -eighth  of  July  and  intro- 
duced to  the  marshal  a  gentleman,  whose  name  is  not  known, 
VOL.  LIX  63 
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who  knew  the  defendant  by  sight,  and  who  was  to  accompany 
the  officer  to  Newark  to  designate  to  him  the  defendant ;  that 
they  went  to  Newark  on  the  afternoon  of  the  twenty -eighth 
and  were  joined  by  another  man,  called  "  Charley,"  who  was 
also  to  aid  the  marshal  in  identifying  the  defendant ;  that  they 
visited  the  convention  on  the  twenty-eighth  and  twenty-ninth 
of  July,  but  failed  to  find  the  defendant,  one  of  the  men  pay- 
ing the  officer  for  his  attendance  on  the  last  named  day,  and 
promising  to  give  him  notice  if  his  attendance  was  desired  on 
the  next  day ;  that  he  was  notified  to  meet  these  men  at 
Newark  on  the  afternoon  of  the  thirtieth,  when  the  defendant 
was  found  and  the  writ  served ;  that  the  defendant  visited 
New  Jersey  in  consequence  of  having  received,  at  his  place  of 
business  in  the  city  of  New  York,  at  about  one  o'clock  p.  M.  of 
that  day,  a  telegram  of  the  following  tenor  : 

"  NEWARK,  July  30,  1880. 
To  E.  STEIGER,  25  Park  place,  New  York : 

Please  call  at  headquarters  of  German- American  Teachers, 
at  842  Broad  street,  this  afternoon. 

(Signed)  W.  I.  ECKOFF." 

That  the  W.  I.  Eckoff,  whose  name  was  signed  to  the  tele- 
gram, was  a  German  teacher,  and  president  of  the  convention 
then  assembled  at  the  place  designated,  with  whom  the  plain- 
tiff had  a  casual  acquaintance  ;  that  the  telegram  was  not  sent 
by  the  said  Eckoff,  nor  by  anyone  in  his  behalf,  and  it  was 
doubtless  forwarded  by  some  one  to  bring  the  defendant  within 
this  jurisdiction. 

If  the  plaintiff,  or  anyone  acting  in  his  behalf,  was  instru- 
mental in  decoying  him  hither  by  the  use  of  such  a  device,  it 
must  be  held  that  the  writ  should  be  quashed  and  the  suit  dis- 
missed. But  if  other  persons,  not  connected  with  the  plain- 
tiff, procured  his  attendance,  even  by  these  improper  methods, 
for  any  purpose,  the  plaintiff  has  the  right  to  avail  himself  of 
the  opportunity  of  serving  the  writ  —  the  defendant  is  found 
in  the  district  in  the  sense  in  which  the  term  is  used  in  the 
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eleventh  section  of  the  judiciary  act  (sec.  739,  R.  S.\  and  the 
plaintiff  is  not  chargeable  with  any  deception  or  fraud  prac- 
ticed by  those  over  whom  he  has  no  control  and  for  whose 
actions  he  is  not  responsible.  Such  I  understand  to  be  the 
substance  of  the  opinion  of  the  court  in  the  case  of  the  Union 
Sugar  Refinery  agt.  Mathiesson  (supra). 

The  question  involved  must  be  decided  by  ascertaining  upon 
which  party  the  burden  of  proof  lies.  There  is  no  pretense 
that  the  deputy  marshal  had  any  knowledge  of  the  forged  tele- 
gram. Do  the  undisputed  facts  make  such  a  presumption 
against  the  plaintiff  or  his  agent,  who  accompanied  the  officer, 
that  he  is  called  upon  to  rebut  them  with  proof  that  he  was 
not  privy  to  'the  deception  practiced  upon  the  defendant  ? 

I  am  of  that  opinion.  The  presumption  of  the  plaintiffs 
participation  in  the  deception  is  stronger  here  than  in  the  case 
of  Ilevener  agt.  Heist  (30  Leg.  Int.,  46),  and  yet  in  that  case 
the  court  set  aside  the  writ.  The  defendant  had  been  brought 
to  Philadelphia,  from  Bucks  county,  Pennsylvania,  by  a  forged 
telegram,  and  on  his  arrival  he  was  served  with  the  writ  by 
the  deputy  sheriff.  Judge  SHARSWOOD  thought  the  burden  of 
proof  was  upon  the  plaintiff  to  explain  how  the  officer  knew 
that  the  plaintiff  was  coming.  There  was  no  evidence  as  to 
who  sent  the  telegram,  and  yet  the  learned  judge  held  that  the 
failure  of  the  plaintiff  to  show  that  he  did  not  direct  the  offr 
cer  in  the  service  was  fatal  to  the  legality  of  the  proceedings. 
"  I  am  clearly  of  the  opinion,"  he  says  "  that  it  was  incumbent 
on  the  plaintiff  to  produce  the  sheriff's  deputy  who  made  the 
arrest,  in  order  to  show  that  it  was  not  by  the  instruction  of 
the  plaintiff  or  his  attorney,  that  he  went  with  the  writ  at  that 
time  to  that  place  to  arrest  the  defendant." 

The  evidence  is  uncontradicted  that  the  deputy  marshal  did 
go  at  the  time  and  place  designated  by  the  agent  of  the  plain- 
tiff to  make  the  service  of  the  summons,  and  there  is  no  dis- 
avowal on  his  part  that  he  procured  the  presence  of  the  defend- 
ant then  and  there. 

The  writ  must  be  set  aside. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  O'DONNELL  agt.  JAMES  MORALLY  and 

others. 

Elections — Naturalization — Citizenship  —  Proof  of — When  secondary  evi- 
dence may  be  resorted  to. 

Where  a  person  asking  to  be  registered  claims  to  be  a  citizen  by  virtue  of 
the  naturalization  of  his  parents,  the  best  evidence  of  the  naturalization 
of  the  parent  would  be  the  original  certificate  of  naturalization,  or  a 
duplicate  thereof,  when  it  can  be  obtained.  But  a  party  may,  in  the 
matter  of  proving  his  citizenship,  resort  to  secondary  evidence  when 
preliminary  evidence  cannot  be  obtained. 

Where  the  relator  stated  to  the  inpectors,  under  oath,  that  he  was  born  in 
Ireland  and  is  of  full  age  ;  that  he  came  to  this  country  when  he  was 
about  five  or  six  years  old;  that  his  father  was  a  citizen  as  early  as  1853, 
and  that  he  has  seen  his  father  vote,  but  is  unable  to  give  the  date  of 
his  father's  certificate  of  naturalization,  although  he  had  seen  it ;  that 
the  relator  has  voted  in  this  city  for  the  last  fifteen  years,  and  that  he 
claimed  the  right  to  be  registered  on  the  ground  of  his  father  having 
been  naturalized  long  before  the  relator  became  of  age ;  that  his  father 
had  been  dead  for  over  twenty  years : 

Held,  that  in  the  absence  of  anything  impeaching  the  relator's  testimony, 
his  oath  isprima  facie  evidence  of  the  truth  of  his  statements,  and  a 
case  is  made  out  in  which  it  is  impossible  for  the  person  seeking  regis- 
tration to  produce  the  certificate  of  naturalization  of  his  father. 

Held,  further,  that  in  such  a  case  the  party  is  entitled  to  the  benefit  of 
secondary  evidence  to  establish  his  right  to  vote,  and  that  the  alleged 
elector  is  just  as  competent  to  prove  that  fact  as  he  is  to  prove  that  he 
is  a  native  born  citizen,  is  twenty-one  years  of  age,  his  place  of  birth, 
his  residence  and  that  he  has  lived  for  the  requisite  time  in  the  state, 
county  and  election  district. 

Special  Term,  October,  1880. 

THIS  is  an  application  for  a  mandamus  to  compel  the  elec- 
tion inspectors  of  the  twenty-first  election  district  of  the  first 
assembly  district  to  register  the  name  of  the  relator. 

George  W.  Wingate  and  E.  Ellery  Anderson  for  relator. 
Elihu  Root,  for  respondent. 
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LAWRENCE,  J.  —  Upon  examining  the  affidavits  in  this  case, 
I  am  of  the  opinion  that  the  inspectors  should  register  the  name 
of  the  relator.  No  specific  provision  appears  to  be  made  in 
the  registration  act  as  to  the  manner  in  which  those  who  claim 
to  be  citizens  by  virtue  of  the  naturalization  of  their  parents 
shall  be  registered.  In  such  cases,  of  course,  the  best  evidence 
of  the  naturalization  of  the  parent  would  be  the  original  cer- 
tificate of  naturalization,  or  a  duplicate  thereof,  when  it  can  be 
obtained.  But  I  do  not  understand  that  a  party  may  not,  in 
the. matter  of  proving  his  citizenship,  resort  to  secondary  evi- 
dence when  preliminary  evidence  cannot  be  obtained  ;  and  in 
the  absence  of  any  express  provision  in  the  statute  to  the  con- 
trary, I  am  not  prepared  to  hold  that  such  evidence  may  not 
be  resorted  to.  The  case  stands,  as  to  the  facts,  as  follows : 
The  relator  stated  to  the  inspectors,  under  oath,  that  he  was 
born  in  Ireland  and  is  of  full  age  ;  that  he  came  to  this  coun- 
try when  he  was  about  five  or  six  years  old  ;  that  his  father  was 
a  citizen  as  early  as  1853  ;  and  that  he  has  seen  his  father  vote, 
but  is  unable  to  give  the  date  of  his  father's  certificate  of  nat- 
uralization, although  he  had  seen  it ;  that  the  relator  has  voted 
in  this  city  for  the  last  fifteen  years  ;  and  that  he  claimed  the 
right  to  be  registered  on  the  ground  of  his  father's  having 
been  naturalized  long  before  the  relator  became  of  age.  He 
also  stated  to  the  respondents  that  his  father  has  been  dead 
for  over  twenty  years. 

I  do  not  understand  that  it  is  denied  by  the  respondents 
that  such  statements  were  made  by  the  relator,  under  oath,  to 
them  ;  but  they  aver  that  no  evidence  of  citizenship  was  sub- 
mitted to  them  by  the  relator  in  compliance  with  the  require- 
ments of  chapter  675  of  the  laws  of  1872,  and  that  he  declined 
to  give  any  proof  of  his  father's  citizenship  other  than  the 
statement  that  he  knew  that  his  father  was  a  citizen,  or  to  give 
any  evidence  as  to  when,  where,  or  in  what  court,  or  before 
what  officer  his  father  was  naturalized,  or  to  produce  any  elec- 
tor to  testify  as  to  his  qualifications  as  an  elector.  Now,  I 
agree  with  the  relator's  counsel  that  in  the  absence  of  any- 


502  NEW  YORK  PRACTICE  REPORTS. 

The  People  ex  rel.  O'Donnell  agt,  McNally. 

thing  impeaching  the  relator's  testimony,  his  oath  is  prima 
fade  evidence  of  the  truth  of  his  statements.  If  his  testi- 
mony is  true,  a  case  is  made  out  in  which  it  is  impossible  for  the 
person  seeking  registration  to  produce  the  certificate  of  the  nat- 
uralization of  his  father.  Should  he  then  lose^his  right  to  vote 
if,  in  point  of  fact,  his  father  was  a  naturalized  citizen  ? 

Such  I  do  not  believe  to  be  the  proper  construction  of  the 
law.  I  think  that  in  such  a  case  the  party  is  entitled  to  the 
benefit  of  secondary  evidence  to  establish  his  right  to  vote, 
and  that  the  alleged  elector  is  just  as  competent  to  prove  that 
fact  as  he  is  to  prove  that  he  is  a  native  born  citizen,  is  twen- 
ty-one years  of  age,  his  place  of  birth,  his  residence  and  that 
he  has  lived  for  the  requisite  time  in  the  state,  county  and 
election  district.  The  supreme  court  of  this  state  held,  in  the 
case  of  The  People  agt.  Pease  (30  Barbour's  If.,  588),  that 
the  boards  of  inspectors  are  not  judges,  nor  do  they  exercise  a 
judicial  power  in  receiving  or  in  counting  votes.  Justice 
ALLEN,  in  his  opinion  in  that  case,  says :  "  They  cannot  sum- 
mon witnesses  or  impannel  a  jury,  or  give  the  party  interested 
a  hearing.  They  can  examine  the  proposed  elector  upon  his 
oath,  and  there  their  power  and  means  of  judicial  investiga- 
tion cease ;  and  it  would  be  strange  indeed  if  their  conclusions 
should  be  final  as  against  the  state  and  all  interested."  And 
again  he  says :  "  The  elector  is  made  the  judge  of  his  own 
qualifications,  and  his  conscience  takes  the  place  of  the  judg- 
ment and  decision  of  every  other  tribunal  for  that  occasion. 
The  inspectors  may  probe  his  conscience,  and  instruct  and 
advise,  but  they  cannot  decide  upon  his  qualifications." 
Again,  by  section  64  of  the  act  of  1872,  as  amended,  fraudu- 
lent registration,  or  an  attempt  or  offer  to  register  in  any  elec- 
tion district  by  any  person  not  having  a  right  to  register 
therein,. is  made  a  felony,  and  the  punishment. prescribed  for 
the  offense  is  imprisonment  in  a  state  prison  for  not  less  than 
one  nor  more  than  five  years.  "When  any  party,  therefore, 
applies  to  be  registered,  he  does  so  only  under  the  responsi- 
bility of  his  oath,  but  he  cannot  obtain  an  illegal  registration 
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without  committing  a  very  grave  crime,  for  which  he  is  sub- 
ject to  severe  and  odious  punishment. 

Under  such  circumstances,  when  there  is  nothing  before  the 
court  which  tends  to  impeach  the  relator's  oath,  it  should  not 
be  assumed  to  be  false. 

For  these  reasons  I  am  of  the  opinion  that  the  relator  is 
entitled  to  a  mandamus  commanding  the  respondents  to  place 
his  name  upon  the  list  of  voters  of  the  twenty-first  election 
district  of  the  first  assembly  district. 


SUPREME  COURT. 

N.  DANE  ELLINGWOOD  agt.  CHARLOTTE  BEARE,  executrix,  &c., 

and  others. 

Will — construction  of — When  accumulated  income  arising  under  a  trust 
goet  to  those  entitled  to  tJie  principal  sum  from  wJiich  the  income  was 
derived. 

Where  the  testator,  by  his  will,  gave  his  son  T.  H.  S.  $10,000,  in  trust, 
and  directed  him  to  put  the  same  at  interest  on  good  security,  and  with 
the  interest  thereof,  or  so  much  as  might  be  necessary  for  that  purpose, 
to  support  and  maintain  the  testator's  daughter,  A.  S. ,  in  a  decent  and 
comfortable  manner,  or  at  his  discretion  to  give  and  pay  to  her  annu- 
ally the  whole  of  the  interest  thereof  ;  and,  at  her  decease,  the  testator 
gave  the  said  $10,000  to  all  the  children  of  A.  S. ,  then  living,  equally, 
but  if  she  should  die  without  lawful  issue  then  living,  the  will  gave  the 
same,  equally,  to  his  son,  daughter  and  grandson,  naming  them,  and  to 
their  legal  representatives,  respectively.  A.  S.  was  a  lunatic  and  so 
remained  until  her  death.  She  died  without  issue.  The  income  of  the 
$10,000  was  more  than  sufficient  to  pay  for  her  proper  support,  and  sev- 
eral thousand  dollars  of  unexpended  income  had  accumulated  at  the 
time  of  her  death  in  the  hands  of  the  trustee : 

Held,  that  accumulated  income,  arising  under,  the  facts  above  indicated, 
should  go  to  those  entitled  to  the  principal  sum  from  which  the  income 
was  derived  ;  that  as  to  this  fund  of  $10,000,  which  had  been  carved 
out  of  his  estate  by  the  testator  and  distinctly  set  apart  to  be  invested, 
and  which  after  the  death  of  his  daughter  was  to  be  paid  to  the  persons 
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named  by  him,  the  same  should  carry  with  it  to  the  legatees  the  interest 
or  income  which  it  had  earned,  and  which  was  not  expended  for  his 
daughter's  maintenance. 

Special  7erm,  Jivne,  1880. 

-ZV.  Dane  Ellingwood,  plaintiff,  in  person. 

H/oarts,  Southmayd  (&  Choate,  for  defendants. 

YAN  YORST,  J.  —  The  testator,  by  his  last  will  and  testa- 
ment, gave  his  son,  Thomas  H.  Smith,  Jr.,  ten  thousand  dol- 
lars in  trust,  and  directed  him  to  put  the  same  at  interest  on 
good  security,  or  to  invest  the  same  in  bank  stock,  at  his  dis- 
cretion, and  with  the  interest  thereof,  or  so  much  thereof  as 
might  be  necessary  for  that  purpose,  to  support  and  maintain 
the  testator's  daughter,  Ann  Smith,  in  a  decent  and  comforta- 
ble manner,  or  at  his  discretion  to  give  and  pay  to  her  annu- 
ally the  whole  of  the  interest  thereof  ;  and  at  her  decease,  the 
testator  gave  the  said  ten  thousand  dollars  to  all  the  children 
of  Ann  Smith  then  living,  equally  ;  but  if  she  should  die  with- 
out lawful  issue  then  living,  then  and  in  such  case  the  will 
gave  the  same  equally  to  his  son  Thomas  H.  Smith,  his  daugh- 
ter Eliza  Hall  and  his  grandson  Nathan  Dane  Ellingwood,  and 
to  their  legal  representatives  respectively. 

Ann  Smith  was  a  lunatic,  and  so  remained  until  her  death 
in  1871.  She  died  without  issue.  The  income  of  the  ten 
thousand  dollars  was  more  than  sufficient  to  pay  for  her  proper 
support,  and  several  thousand  dollars  of  unexpended  income 
had  accumulated  at  the  time  of  her  death  in  the  hands  of  the 
trustee,  and  the  question  which  is  submitted  for  decision  is,  to 
whom  does  this  surplus  belong  ? 

The  arguments  submitted  by  the  counsel  for  the  various 
claimants  have  been  carefully  considered,  and  the  following  is 
the  result  reached : 

That  accumulated  income,  arising  under  the  facts  above 
indicated,  should  go  to  those  entitled  to  the  principal  sum  from 
which  the  income  was  derived. 

In  Hanson  agt.  Graham  (6  Vesey,  239)  it  was  said  that  in 
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cases  where  the  whole  interest  or  income  is  not  given,  but  a 
provision  for  maintenance  and  support  thereout  only  is  made, 
"  that  nothing  more  than  a  maintenance  can  be  called  for ; 
what  can  be  shown  to  be  necessary  for  maintenance,  however 
large  that  interest  may  be  ;  and  therefore  what  is  not  taken 
out  of  the  fund  for  maintenance  must  follow  the  fate  of  the 
principal,  whatever  that  may  be." 

In  Craig  agt.  Craig  (3  Barb.  CWy,  76,  93)  a  provision  had 
been  made  by  the  testator  for  the  maintenance  of  a  lunatic 
son,  in  terms  very  similar  to  those  in  the  will  under  consider- 
ation. The  chancellor  held  that  "  if  there  is  a  permanent  sur- 
plus, or  if  any  surplus  is  likely  to  remain  permanently  on  hand 
because  it  is  not  wanted  for  the  support  of  the  lunatic,  it 
must  be  distributed  among  those  who  were  presumptively 
entitled  to  the  capital  of  the  fund  out  of  which  such  surplus 
income  arose  when  the  same  accrued,"  and  see  The  Atty.  Gen. 
ex.  rel.  Marselos  agt.  The  Minister  and  Elders  of  the  Dutch 
Reformed  Church  (36  N.  Y.,  452),  in  which  last  cited  case  it 
was  held  that  the  surplus  income  follows  the  "  legal  title " 
(Elborne  agt.  Good,  14  Sim.,  175  ;  In  re  Sanderson's  Trust, 
3  Kay  and  Johnson,  407). 

The  general  conclusion  above  reached  disposes  of  all  claims 
adverse  to  those  to  whom  is  given  the  capital  of  the  fund 
under  the  terms  of  the  will.  But  in  detail  it  may  be  said, 
with  respect  to  the  right  to  those  accumulations  interposed 
by  the  next  of  kin  of  Ann  Smith,  that  she  had  no  absolute 
right  to  the  whole  income.  Had  that  been  the  case,  as  was 
said  by  the  chancellor  in  Craig  agt.  Craig  (supra),  the  sur- 
plus of  any  year  should  have  been  invested  for  her  benefit,  and 
upon  her  death  the  claims  of  her  next  of  kin  would  be  regarded. 
But,  as  has  been  seen,  the  testator  did  not  give  the  whole 
income  to  his  daughter,  or  direct  it  all  to  be  applied  for  her 
support,  whatever  it  might  be.  "What  he  meant  was,  that  his 
daughter  should  be  maintained  out  of  this  income,  and  what 
was  needed  for  such  purpose  was  given,  but  the  amount 
VOL.  LIX  64 
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thereof  so  to  be  applied  was  to  be  determined  by  the  judg- 
ment, and  was  left  to  the  discretion  of  the  trustee. 

To  the  residue  of  the  income,  over  and  above  what  was 
necessary  for  her  support,  so  to  be  determined,  the  cestui  que 
trust  could  have  no  legal  or  equitable  claim,  nor  can  any  be 
interposed  through  her.  This  distinction  was  clearly  drawn 
by  the  chancellor  in  Bryan  agt.  Knickerbocker  (1  Barb.  Chy., 
409).  In  the  course  of  his  opinion  (p.  430)  the  chancellor  criti- 
cises Snowden  agt.  Daly  (6  Sim.  Rep.,  524),  where  a  con- 
trary view  appears  to  have  been  taken.  In  Bronson  agt. 
Bronson  (48  How.  Prac.  R.,  481),  cited  by  the  defendant's 
counsel,  the  whole  income  was  to  be  paid  to  the  cestui  que 
trust  absolutely.  And  in  other  cases  cited  to  support  the  claim 
of  the  next  of  kin  of  Ann  Smith,  that  feature  appears  always 
more  or  less  clearly. 

I  had  some  doubt  as  to  the  claim  interposed  by  those  inter- 
ested in  the  residue,  upon  the  ground  that  what  was  not  other- 
wise disposed  of  by  the  testator  fell  into  the  residue.  And 
there  are  expressions  in  some  cases  which  favor  such  direction 
to  their  accumulations. 

But  I  cannot  resist  the  conclusion  that  as  to  this  fund  of  ten 
thousand  dollars,  which  had  been  carved  out  of  his  estate  by 
the  testator  and  distinctly  set  apart  to  be  invested,  and  which 
after  the  death  of  his  daughter  was  to  be  paid  to  the  persons 
named  by  him,  the  same  should  carry  with  it  to  the  legatees 
the  interest  or  income  which  it  had  earned,  and  which  was  not 
expended  for  his  daughter's  maintenance. 

It  appears  to  me  that  this  specific  fund  should  carry  its 
accretions  in  this  manner  acquired.  I  think  the  testator  so 
intended,  although  there  was  no  express  direction  for  any 
accumulation  for  that  purpose.  Nicfiolls  agt.  Osborn  (2  Peere 
Williams,  419)  favors  such  construction  (See,  al«o,  Minot  agt. 
Tappan,  127  Mass.,  333).  In  Phclps  agt.  Pond  (23  N.  Y., 
83),  SELDON,  J.,  in  commenting  upon  section  40,  1  Revised 
Statutes,  726,  which  treats  of  the  disposition  of  rents  and 
profits  where  no  valid  direction  for  an  accumulation  was  given, 
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and  which  the  statute  declares  shall  belong  to  the  persons  pre- 
sumptively entitled  to  the  next  eventual  estate,  says  :  "  The 
statute  is  founded  upon  the  presumption  that  the  donor  of 
property  may  naturally  be  supposed  to  intend  that  the  income 
should  go  to  the  same  person  to  whom  he  had  given  that  out 
of  which  the  income  arises." '  Although  it  does  not  seem  to 
me,  for  the  reasons  above  given,  that  the  next  of  kia  of  Ann 
Smith  have  any  claim  to  these  accumulations,  yet,  in  order  to 
a  complete  determination,  it  may  be  well  to  bring  in  as  a  party, 
before  judgment,  the  legal  administrator  of  her  estate.  But 
if  the  parties  desire  to  be  further  heard  upon  that  subject  an 
opportunity  will  be  afforded. 


1ST.  Y.  MARINE  COURT. 
ROBERT  J.  BROWN  agt.  WILLIAM  E.  GUMP  et  al. 

Supplementary  proceedings  —  Place  of  business  —  Code  of  Civil  Procedure, 

section  2458. 

In  order  to  examine  a  non-resident  of  the  county  upon  supplementary 
proceedings,  it  must  appear  that  the  defendant  has  within  the  city  an 
office  for  the  regular  transaction  of  business  in  person,  as  contradistin- 
guished from  cases  where  he  transacts  the  same  through  agents. 

Special  Term,  September,  1880. 

McAnAM,  J.  —  In  order  to  examine  a  non-resident  of  the 
county  upon  supplementary  proceedings,  it  must  appear,  in 
the  language  of  the  Code,  that  the  defendant  has  within  the 
city  an  office  for  the  regular  transaction  of  business  in  person 
(Code,  sec.  2458,  sukd.  1).  The  legislature,  by  changing  the 
phraseology  of  the  old  Code,  evidently  intended  to  permit 
the  examination  of  a  judgment  debtor,  outside  of  the  county 
where  he  resided,  only  in  cases  where  he  has  a  regular  place 
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of  business  and  transacts  the  same  in  person,  as  contradistin- 
guished from  cases   where   he  transacts   the   same   through 
agents.     Effect  must  be  given  to  this  intent. 
Order  vacated. 


SUPREME  COURT. 
THE  JEROME  COMPANY  agt.  LOEB  &  Co.,  and  LEOPOLD  HAAS. 

E.  N.  WELCH  MANUFACTURING  COMPANY  agt  LOEB  &  Co.,  and 
LEOPOLD  HAAS. 

Injunction  —  under  section  604  of  the  Code  of  Civil  Procedure  —  when  Witt 
not  be  granted. 

Where  the  action  was  to  recover  damages  for  false  representations,  made 
by  the  defendants,  except  H. ,  by  which  plaintiffs  parted  with  a  large 
amount  of  goods,  and  while  judgment  is  asked  against  the  defendants, 
other  than  H. ,  for  the  amount  so  lost,  the  suit  is  against  H.  to  restrain 
him  from  parting  with,  or  disposing  of,  goods  assigned  to  him,  pending 
the  action  : 

Held,  that  under  a  proper  construction  of  section  604,  subdivision  2,  an 
injunction  should  not  be  granted. 

At  Chambers,  November,  1880. 

THE  Jerome  Company  and  the  E.  N.  Welch  Manufacturing 
Company,  both  Connecticut  corporations,  doing  business  in 
this  city,  brought  suits  in  the  supreme  court  against  the  firm 
of  Loeb  &  Co.  and  ipold  Haas,  to  recover  from  Loeb  & 
Co.  for  goods  sold,  and  for  damages  for  false  representations, 
and  to  restrain  the  defendant  Haas,  pending  the  action,  from 
disposing  of  goods  belonging  to  Loeb  &  Co.,  renaOved  by  him 
from  their  branch  house  at  Toronto,  Canada,  under  power  of 
attorney,  from  Loeb  &  Co.,  when  the  firm  was  financially 
embarrassed.  The  case  was  before  judge  DONOHUE  in  supreme 
court,  chambers,  upon  a  motion  on  behalf  of  defendant  Haas 
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to  dissolve  a'preliminary  injunction.     The  motion  was  granted, 
the  court  giving  the  following  opinion : 

Frederic  B.  Jennings,  for  plaintiffs. 
Richard  S.  Newcombe,  for  defendant  Haas. 

DONOHUE,  J.  —  This  action  is  to  recover  damages  for  false 
representations  made  by  the  defendants,  except  Haas,  by 
which  plaintiffs  parted  with  a  large  amount  of  goods;  and 
while  judgment  is  asked  against  the  defendants,  other  than 
Haas,  for  the  amount  so  lost,  the  suit  is  against  Haas  to 
restrain  him  from  parting  with  or  disposing  of  goods  assigned 
to  him  pending  the  action.  The  plaintiff  claims  that  section 
604,  subdivision  2,  of  the  Code,  provides  that  remedy.  There 
is  no  doubt,  in  its  unlimited  construction,  that  subdivision 
will  bear  that  interpretation ;  but  taking  the  law  as  it  stood, 
which  in  the  Code  was  simply  codified,  the  sense  of  the  whole 
section,  including  the  subdivision,  is  clear.  There  were  two 
classes  of  cases  provided  for ;  first,  one  for  the  disposition  of 
the  goods,  the  equitable  title  to  which  was  in  contest,  and, 
second,  the  general  power  of  the  court  to  restrain  a  judgment 
debtor  from  putting  it  out  of  the  power  of  the  court  to  reach 
his  property  were  he  not  enjoined.  A  construction  that 
would  give  the  present  plaintiff,  before  judgment,  the  injunc- 
tion sought  to  be  continued  could  be  invoked  in  a  replevin 
suit,  and  thus  a  plaintiff,  without  giving  more  security  than 
$250  on  an  injunction,  would  tie  up  all  a  defendant's  property 
which  plaintiff  might  claim,  and  make  the  defendants  its 
forced  custodian  pending  a  suit.  In  a  libel  suit,  or  a  suit 
for  slander  or  assault  and  battery,  or  any  suit  sounding  in 
damages,  the  same  result  would  follow.  It  may  be  said  that 
while  this  action  sounds  in  damages  it  is  really  upon  contract. 
This  docs  not  help  the  matter.  The  plaintiff  must  sustain 
the  fraud  or  fail ;  and  he  asks  to  restrain  the  disposal  of  all 
defendant's  property  pending  that  issue.  It  would  be  useless 
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to  reason  out  the  result  of  such  a  course.     Any  person  can 
see  what  consequences  would  follow.     I  do  not  wish  to  be 
understood  as  saying  that  if  the  action  had  been  on  contract 
simply  the  same  result  would  not  be  reached. 
Motion  granted. 


SUPREME  COURT. 

FERDINAND  MAYER  agt.  HENRY  Y.  ROTHSCHILD. 
Arrest —  Stipulation  on  vacating  order  of,  not  to  sue  for  false  imprisonment. 

The  court,  in  granting  a  discharge  from  arrest  when  the  arrest  was  made 
upon  an  execution  issued  without  authority  of  law,  has  no  power  to 
impose  a  condition  that  the  party  thus  discharged  from  an  unlawful 
arrest  shall  not  bring  an  action  to  recover  his  damages  for  such  unlaw- 
ful imprisonment. 

The  irresistible  effect  of  such  a  rule  would  be  to  compel  a  party  to  sur- 
render on«  right  to  obtain  another  right  to  which  he  was  entitled 
absolutely. 

At  Chambers,  November,  1880. 

THIS  is  a  motion  by  plaintiff  to  insert,  in  an  order  previously 
granted  vacating  an  order  of  arrest  against  defendant,  a  clause 
compelling  defendant  to  stipulate  not  to  prosecute  the  plain- 
tiff for  false  imprisonment. 

Ex-judge  Cardoso  and  JR.  8.  Newcombe,  for  plaintiff. 

Blumensteil  &  Hirsch,  for  defendant. 

» 

POTTER,  J. —  A  motion  that  the  order  discharging  plaintiffs 
from  arrest  upon  an  execution  against  his  body  be  amended 
and  made  conditional  that  he  stipulate  not  to  prosecute  for 
false  imprisonment. 
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The  order  discharging  from  arrest  was  made  without  notice 
of  settlement.  The  question  will,  therefore,  be  considered  as 
arising  upon  application  to  settle  the  order. 

The  ground  upon  which  the  discharge  was  granted  was,  that 
the  defendant  in  this  action  had  no  right  to  arrest  the  plain- 
tiff. The  plaintiff  in  this  action  was  the  defendant  in  the 
action  in  which  the  arrest  was  made.  Has  the  court,  in  grant- 
ing a  discharge  from  arrest  when  the  arrest  was  made  upon  an 
execution  issued  without  authority  of  law,  power  to  impose  a 
condition  that  the  party  thus  discharged  from  an  unlawful 
arrest  shall  not  bring  an  action  to  recover  his  damages  for 
such  unlawful  imprisonment  ?  The  irresistible  effect  of  such 
a  rule  would  be  to  compel  a  party  to  sun-en  der  one  right  to 
obtain  another  right  which  he  was  entitled  to  absolutely. 

The  court  would  thus,  instead  of  meting  out  simple  and 
exact  justice  between  parties,  be  engaged  in  making  contracts 
for  parties  where  one  of  the  parties  is  under  duress  and  his 
consent  is  enforced.  It  seems  to  me  the  court  should  not 
compel  parties  to  make  a  contract  under  circumstances  which, 
if  made  by  the  parties  themselves,  the  court  would  not  enforce. 
Such  a  condition  may  well  be  imposed  where  the  court  is 
satisfied  the  arrest  is  without  justice  and  upon  probable  cause, 
such  as  conflicting  affidavits  in  regard  to  the  right  to  arrest, 
and  upon  which  a  judge  has  exercised  judicial  discretion  and 
granted  an  order  of  arrest,  or  some  informality  or  defect  in 
stating  a  case  where  the  right  to  arrest  exists  ( Wilder  agt. 
Guernsey,  unreported  case  in  court  of  appeals,  19£A  vol.  City 
Law  Journal,  401 ;  The  N.  R.  Co.  agt.  Carpenter,  4  Abb. 
Pr.  R.,  53).  But  where  the  arrest  was  upon  final  process, 
and  entirely  without  the  authority  of  law,  I  think  the  court 
should  not,  if  it  has  the  power,  impose  any  condition  whatso- 
ever (Pulen  agt.  Harris,  52  N.  Y.,  77  ;  Wilder  agt.  Guernsey, 
supra;  Bank  of  N.  Y.  agt.  Tinkens,  18  Johns.,  309). 

Motion  to  resettle  order  by  the  insertion  of  a  condition  not 
to  prosecute  for  false  imprisonment  denied. 
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SUPREME  COURT. 

GTTSTAVTJS  SHEPARD  agt.  REUBEN  G.  WEIGHT. 
Action  upon  a  foreign  judgment — When  it  will  lie. 

The  courts  of  this  state  recognize  foreign  judgments  as  binding  here 
when  the  record  shows  that  the  courts  rendering  a  judgment  had 
jurisdiction  of  the  subject  and  of  the  person  of  the  defendant,  and  give 
full  credit  to  such  judgments  by  refusing  to  retry  the  matters  when 
once  determined  in  an  action  where  the  foreign  courts  had  acquired 
jurisdiction. 

But  the  judgment  of  the  court  of  a  sister  state  has  no  binding  effect  in 
this  state,  unless  the  court  had  jurisdiction  of  the  subject-matter  and 
of  the  person  of  the  party  sought  to  be  affected  thereby,  and  the  wnnt 
of  jurisdiction  renders  the  judgment  a  mere  nullity  here. 

Where  it  appeared  that  the  defendant  was  served  with  a  copy  of  the  bin 
of  complaint  in  the  action  in  the  Canada  court,  at  the  village  of  "West- 
field,  in  the  county  of  Chautauqua,  in  the  state  of  New  York,  the  place 
of  defendant's  residence,  where  the  service  was  made: 

Held,  that  such  service  did  not  give  the  court  jurisdiction  of  the  person 
of  the  defendant.  No  sovereignty  can  extend  its  powers  beyond  its 
own  territorial  limits  to  subject  either  person  or  property  to  its  judicial 
decision.  Every  exercise  of  authority  of  this  sort  beyond  this  limit  is  a 
nullity. 

A  citizen  of  one  state  or  country  cannot  be  compelled  to  go  into  another 
state  or  country  to  litigate  a  civil  action  by  means  of  process  served  in 
his  own  state  or  country.  And  a  judgment  obtained  upon  such  service, 
where  no  appearance  is  made  by  the  person  so  served,  can  impose  no 
personal  liability  which  will  be  recognized  beyond  the  state  in  which 
the  action  originated. 

It  is  claimed  that  the  defendant  was  a  citizen  of  Canada,  although  resid- 
ing in  the  state  of  New  York  at  the  time  of  the  service  upon  him  of  the 
bill  of  complaint,  and  that  the  Canada  court  had  jurisdiction  over  his 
person  wheresoever  he  was  served : 

Held,  that  if  the  fact  was  as  is  claimed,  as  a  resident  of  New  York,  a 
judgment,  to  be  enforced  against  him  personally  elsewhere  than  in  the 
country  where  it  was  obtained,  cannot  be  supported  by  such  a  service. 

Special  Term  June,  1880. 

THIS  is  an  action  brought  by  the  plaintiff  to  recover  upon  a 
judgment  rendered  by  the  court  of  chancery  for  Ontario,  in 
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the  Dominion  of  Canada,  a  court  having  general  jurisdiction, 
and  having  jurisdiction  of  the  subject-matter  determined  by 
the  judgment. 

The  defendant,  by  his  answer,  denies  the  allegation  of  the 
complaint  that  he  voluntarily  or  duly  appeared  in  the  action, 
and  alleges  that  the  court  in  Canada  had  no  jurisdiction  to 
render  any  judgment  whatever  against  him  for  the  reason 
that  no  bill  of  complaint,  or  process  of  any  kind  whatever, 
was  ever  served  upon  him  within  the  province  or  Dominion 
of  Canada  ;  and  for  the  further  reason  that  he  never  appeared, 
either  in  person  or  by  attorney,  in  the  action. 

By  the  judgment-roll  received  in  evidence,  it  appears  that 
the  defendant  was  served  with  a  copy  of  the  bill  of  complaint 
in  the  action  in  the  Canada  court,  at  the  village  of  West  field, 
in  the  county  of  Chautauqua,  in  the  state  of  New  York,  the 
place  of  defendant's  residence  when  the  service  was  made. 

The  record  shows  that  the  defendant  did  not  appear  in  the 
action,  and  that  the  bill  was  taken  pro  confesso  for  want  of 
an  appearance. 

Geo.  W.  Cotterill,  for  plaintiff. 
i 
Luther  7?:  Marsh,  for  defendant. 


VORST,  J.  —  The  plaintiff  relies  exclusively  upon  the 
Canada  judgment  as  a  ground  for  a  recovery  in  this  action, 
no  proof  having  been  given  of  the  original  cause  of  action 
upon  which  the  suit  in  Canada  was  brought.  But  it  has  been 
repeatedly  adjudicated  that  the  judgment  of  the  court  of  a 
sister  state  even  has  no  binding  effect  in  this  state,  unless  the 
court  had  jurisdiction  of  the  subject-matter  and  of  the  person 
of  the  party  sought  to  be  affected  thereby,  and  that  the  want 
of  jurisdiction  renders  the  judgment  a  mere  nullity  here 
(Kerr  agt.  Kerr,  41  N.  Y.,  272,  275). 

In  Starbuck  agt.  Murray  (5  Wend.,  148,  158)  MARCY,  J., 
Bays  :    "  If  the  defendant  had  not  proper  notice  of,  and  did 
VOL.  LIX        65 
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not  appear  to  the  original  action,  all  the  state  courts,  with  one 
exception,  agree  in  the  opinion  that  the  paper  introduced  as 
to  him  is  no  record  "  (iShumway  agt.  Stillman,  4  Cowen,  272 ; 
Borden  agt.  Fitch,  15  Johns.,  121 ;  Noyes  agt.  Butler,  6 
Barb.,  613 ;  Bradshaw  agt.  Heath,  13  Wend.,  407). 

And  the  record  itself,  if  it  contained  an  untrue  statement 
with  regard  to  the  service  of  process  upon  the  defendant,  or 
as  to  his  appearance,  can  be  contradicted  when  offered  in 
evidence.  The  record  is  not  conclusive  as  to  a  recital  of 
jurisdictional  facts,  and  the  defendant  is  at  liberty  to  show 
want  of  jurisdiction  although  the  record  avers  the  contrary 
(Noyes  agt.  Butler,  supra  /  Oilman  agt.  Gilman,  126  Mass. 
E.,  646). 

But  the  learned  counsel  for  the  plaintiff  urges  that  the 
service  upon  the  defendant,  at  Chautauqua  county,  of  a  copy 
of  the  bill  of  complaint,  under  the  laws  of  Canada,  gave  the 
court  jurisdiction  of  the  person  of  the  defendant.  I  cannot 
agree  with  him  in  such  contention. 

No  sovereignty  can  extend  its  powers  beyond  its  own  terri- 
torial limits  to  subject  either  person  or  property  to  its  judicial 
decision.  Every  exercise  of  authority  of  this  sort,  beyond  this 
limit  is  a  nullity  (Story  on  Conflict  of  the  Laws,  sec.  539). 

The  jurisdiction  of  state  courts  is  limited  by  state  lines 
(Ewer  agt.  Coffin,  1  Gushing  R.,  23). 

This  last  case  states  that  "  upon  principle  it  is  difficult  to 
see  how  an  order  of  a  court,  served  upon  a  party  out  of  the 
state  in  which  it  is  issued,  can  have  any  greater  effect  than 
knowledge  brought  home  to  the  party  in  any  other  way." 

A  citizen  of  one  state  or  country  cannot  be  compelled  to  go 
into  another  state  or  country  to  litigate  a  civil  action  by  means 
of  process  served  in  his  own  state  or  country.  And  a  judg- 
ment obtained  upon  such  service,  where  n,d  appearance  is 
made  by  the  person  so  served,  can  impose  no  personal  liability 
which  will  be  recognized  beyond  the  state  in  which  the  action 
originated  (Freema/n  on  Judgments,  sees.  564,  567). 

In  Holmes  agt.  Holmes  (4  Lans.,  392),  it  is  held  that  in 
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order  that  the  court  have  jurisdiction  of  the  person  of  the 
defendant,  it  is  necessary  that  tlie  defendant  be  served  with 
the  process  of  the  court,  or  voluntarily  appear  in  the  action, 
and  "  that  such  service  of  process  can  only  be  made  within  the 
territorial  jurisdiction  of  the  court "  (Dunn  agt.  Dunn,  4" 
Paige,  425;  Exparte  Green  agt.  Onondaga  Com.  Pleas,  10 
Wend.,  592 ;  Folger  agt.  Columbia  Ins.  Co.,  99  Mass.,  267). 

The  plaintiff  claims,  however,  that  the  defendant  was  a  citi- 
zen of  Canada,  although  residing  in  the  state  of  New  York 
at  the  time  of  the  service  upon  him  of  the  bill  of  complaint, 
and  that  the  Canada  court  had  jurisdiction  over  his  person, 
wheresoever  he  was  served.  There  is  no  evidence  that  he  was 
other  than  a  citizen  of  the  country  of  his  residence.  But  if 
the  fact  was  as  it  is  claimed,  as  a  resident  of  New  York,  a 
judgment  to  be  enforced  against  him  personally  elsewhere 
than  in  the  country  where  it  was  obtained,  cannot  be  supported 
by  such  a  service  (Story's  Conflict  of  the  Laws,  sec.,  640). 

I  have  carefully  considered  all  the  authorities  cited  by  the 
learned  counsel  for  the  plaintiff,  and  cannot  find  that  they 
announce  a  doctrine  or  practice  in  opposition  to  that  above 
stated. 

The  comity  due  to  the  courts  of  other  countries  is  urged  as 
a  ground  for  a  recovery  here  upon  this  judgment. 

The  courts  of  this  state  do  recognize  foreign  judgments  as 
binding  here,  when  the  record  shows  that  the  courts  rendering 
a  judgment  had  jurisdiction  of  the  subject  and  of  the  person 
of  the  defendant,  and  give  full  credit  to  such  judgments  by 
refusing  to  retry  the  matters  when  once  determined  in  an  action 
where  the  foreign  courts  had  acquired  such  jurisdiction. 

"We  go  no  further  with  respect  to  judgments  of  a  sister  state. 

I  do  not  think  that  the  plaintiff  has  established  a  cause  of 
action  against  the  defendant,  and  the  complaint  should  be  dis- 
missed with  costs. 


DIGEST' 

COKTAINING  THE  WHOLE  OF 

59  HOW.,   ANTE,  AND    QUESTIONS    OF  PRACTICE    CONTAINED 

IN  20  HUN,  AND  77  AND  78  N.  Y.  REPORTS. 


Attention  is  called  to  the  two  additional  headings  "  CODB  OP  PROCEDURE  "  and  "  CODB 
OP  CIVIL  PROCEDURE,"  under  which  (for  the  convenience  of  the  reader)  will  be  found 
collated  decisions  bearing  upon  the  various  provisions  of  both  Codes. 


ABATEMENT  AND   REVIVAL. 

1.  Under  the  provision  of  section  19 
of  the  general  insurance  act  of  1849 
(chap.  308,  sec.  19,  Laws  of  1849), 
making  the   "  corporators  "  of  a 
stock  company  organized  under 
the  act    "jointly  and    severally 
liable  until  the  whole  amount  of 
the  capital  raised  by  the  company 
shall  have  been  paid  in  and  a  cer- 
tificate thereof  recorded,"  where  a 
corporator  is  liable  the  cause  of 
action  survives  upon  his  death. 
(Chase  agt.  Lard,  77  N.  Y.,  1.) 

2.  The  provision  of  the  Code  of  Civil 
Procedure  (sec.  758),  providing  that 
the  estate  of  one  jointly  liable  with 
others  shall  not  be  discharged  by 
his  death,  does  not  affect  contracts 
entered   into  before  its  passage. 
The  provision  is  not  merely  reme- 
dial, as  it  imposes,  in  some  cases, 
an  obligation  where  none  existed 
before.     (Randall  agt.  Sackett,  77 
N.  Y.,  480.) 

3.  Where,    therefore,    after   action 
brought  against  two  sureties  upon 
a  joint   undertaking  given   upon 
appeal  prior  to  the  passage  of  said 
Code,  one  of  the  defendants  died, 
field,  that  his  liability  ceased  upon 
his  death;  and  that  a  motion  to 
revive  the  action  against  his  exe- 


cutors, and  to  substitute  them  as 
defendants,  made  after  said  Code 
went  into  effect,  was  properly 
denied.  (Id. ) 


ACTION  BY  THE  STATE. 

See  COUNTER-CLAIM. 

T/ie  People  agt.Denison,  ante,  157. 


ACCOMMODATION  INDORSEE. 

1.  If  an  accommodation  maker  or 
indorser  has  no  interest  in  the  way 
in  which  the  proceeds  of  the  note 
are  to  be  used,  it  is  no  defense  to 
him  that  he  was  told  the  note  was 
to  be  discounted  by  a  bank,  though 
it  was  in  fact  used  and  intended 
to  be  used  in  paying  an  antecedent 
debt.  (Wheeler  agt.  Allen,  ante, 
118.) 

ACCOUNTING. 

See  TENANTS  EN  COMMON. 

Wright  agt.  Wright,  ante,  176. 


ACTION. 

1.  In  an  action  brought  to  prevent 
an  interference  by  the  defendant 
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with  the  plaintiffs'  alleged  right 
to  use  a  road  or  way  across  the 
premises  of  the  defendant,  and  to 
compel  the  defendant  to  remove 
obstructions  placed  by  him  upon 
said  way  to  prevent  its  use  by  the 
plaintiffs  : 

Held,  that,  as  plaintiffs'  damages 
by  reason  of  being  deprived  of  the 
use  of  the  way  would  be  difficult 
of  estimation  in  dollars  and  cents, 
and  as  the  claimed  right  to  its  use 
by  the  one  party  and  its  denial  by 
the  other  will  be  productive  of 
many  actions,  unless  settled  by  this 
suit,  upon  these  two  well-under- 
stood grounds  of  equitable  relief, 
as  well  as  that  of  the  affirmative 
relief  sought,  that  the  defendant 
be  compelled  to  remove  a  cause  of 
i  continuing  injury,  the  action  is 
maintainable,  provided  the  plain- 
tiffs are  entitled  to  use  the  road  as 
they  insist  that  they  are.  (Longen- 
dyke  agt.  Anderson,  ante,  1.) 


ADMISSIONS  AND  DECLARA- 
TIONS. 

1.  Upon  the  trial  of  an  action  for  an 
assault  and  battery  a  witness  was 
allowed,  against  the  defendant's 
objection  and  exception,  to  testify 
that  the  defendant,  upon  a  former 
trial  of  the  action,  in  opening  the 
case  to  the  jury  in  his  own  behalf, 
stated,  in  reference  to  the  affray, 
that  he  knew  he  had  made  him- 
self liable. 

Held,  no  error.     (Kiff  agt.  You- 
mans,  20  Hun,  123.) 

2.  Having  established  a  conspiracy, 
proof  of  the  acts,  admissions  and 
declarations  of  any  one  of  the  con- 
spirators in  pursuance  and  further- 
ance of  the  criminal  enterprise, 
and  in  reference  thereto,  is  com- 
petent.    But  the  statement  of  one 
of  them  as  to  a  past  transaction 
accompanying  no  act  done  in  fur- 
therance of,  or  in  connection  with 
such  enterprise,  is  not  competent 
against  the  others.  (N.  T.  Guar. 
and  Ind.  Co.  agt.   Gleason,  78  N. 
T.,  504.) 


3.  Accordingly  held,  error  ;   where 
the  wife  of  one  of  the  alleged  con- 
spirators was  allowed  to  testify  to 
statements  made  to  her  by  him 
as  to  acts  done   by  the    parties 
implicated.     (Id.) 

4.  Statements  of  a  defendant,  perti- 
nent to  the  issues,  are  competent 
evidence  against  him  of  the  facts 
stated  ;  but  such  statements  are 
not   competent    to    discredit    the 
statements  of  a  witness  for  the 
defendants.     (Id.) 


ADVICE  OF  COUNSEL. 

1.  When,  in  an  action  for  malicious 
prosecution,  defendant  may  show 
the  advice  given  to  him  by  his 
attorney.  (Turner  agt.  Dinnegar, 
20  Hun,  465.) 


AFFIDAVITS. 

1.  Upon  disputed  facts,  and  especi- 
ally such  an  one  as  the  existence 
of  an  agreement  as  to  the  mode  of 
use  of  a  party  wall  for  all  time, 
the  only  evidence  thereof  being 
acts  of  parties,  the  court  will  not 
decide  on  ex  parte  affidavits.    (St. 
John  agt.  Sweeney,  ante,  175.) 

2.  To  justify  an  order  to  examine  a 
defendant  to  enable  a  plaintiff  to 
frame  his  pleading,  the  affidavit 
must  make  disclosure  of  what  in- 
duced plaintiff  to  proceed ;  and  the 
framing  of   a  general    averment 
is  not  sufficient.     (Simmons  agt. 
Vanderbilt,  ante,  411.) 

See  ARREST. 

Netzel  agt.  Mulford,  ante,  452. 

3.  Where,    in    an    affidavit    upon 
which  an  order  of  arrest  is  grant- 
ed, the  facts  axff  stated  positively, 
not  on  information  and  belief,  are 
not  denied  or  disputed  by  defend- 
ant when  opportunity  is  afforded, 
and  the  facts  alleged  are  not  such 
that  the  affiant  could  not  by  any 
possibility  have  sufficient  knowl- 
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edge  of  to  verify,  an  appellate 
court,  sitting  in  review  of  the 
order,  may  take  the  facts  as  stated. 
(Piersoii  agt.  Freeman,  77  N.  Y., 
589.) 

4.  Where  facts  are  thus  positively 
affirmed,  the  affiant  is  not  required 
to  state  the  source  of  his  knowledge 
or  his  means  of  information ;  this 
is  necessary  only  where  the  facts 
are  stated  on  information  and  be- 
lief. (Id.) 


AGREEMENT. 

1.  Defendant  being  indebted  to  plain- 
tiffs in  the  sum  of  $956.28,  one  A. 
conveyed  to  the  plaintiffs  a  plot  of 
ground  "as  collateral  security  for 
said  indebtedness."    On  the  day 
of  the  conveyance  the  plaintiffs 
signed    a    written    memorandum 
which  recited:  "  Whereas,  George 
W.  Fletcher  is  indebted  to  us  in 
the  sum  of  $956.28,  and  is  at  pres- 
ent unable  to  pay  the  same;  and, 
whereas,  we  have  agreed  to  give 
Fletcher  time  to  pay   the   same, 
not  exceeding  thirty-eight  months 
from  the  date  thereof,  and  that  we 
will  accept  monthly  payments  of 
not  less  than  twenty-rive  dollars  a 
month  to  be  paid  on  the  first  of 
each  and   every  nionlh  until  the 
whole  amount  be  paid,  with  inter- 
est thereon  from  July   1,  1876;" 
and,  also,  the  giving  of  the  deed 
by  A.  as  collateral  security  for  the 
indebtedness  as  before  mentioned, 
and  then   obligated  the  plajntiffs 
to   reconvey    the    property    con- 
veyed, when  the   debt  due  from 
Fletcher  was  "  paid  in  accordance 
to  the  terms  of  the  above  agree- 
ment :  " 

Iffld,  that  no  part  of  the  debt 
became  due  before  the  expiration 
of  thirty-eight  months.  (Foxell 
agt.  Fletcher,  ante,  88.) 

2.  A  promise  on  the  one  side  to  ac- 
cept, and  on  the   other  to  pay,  a 
given  sum  in   composition   of    a 
debt  in   installments,   is  a   single 
agreenu-Jit  to  pay  a  specified  sum 


in  installments,  and  upon  a  failure 
to  make  one  payment  the  whole 
contract  is  broken  by  the  debtor, 
and  the  creditor  can  again  enforce 
the  original  debt.  (Id.) 

3.  But  where,  as  in  this  case,  time 
is  given  for  the  whole  debt,  and 
there  is  no  promise  to  pay  in  in- 
stallments, but  only  a  declaration 
by  the  plaintiffs  that  they  will 
accept  monthly  payments  if  the 
defendant  sees  fit  to  make  them, 
until  the  defendant  fails  to  pay 
according  to  the  terms  of  the 
agreement,  the  plaintiffs  have  no 
cause  of  action  which  they  can 
enforce.  (Id.) 


ALIMONY. 

1.  Alimony  and  counsel  fee  will  be 
granted  to  the  wife  in  an  action 
against  her  husband   for  divorce 
to    annul    the    marriage    on    the 
ground  of  his  physical  incapacity. 
(Allen,  agt.  Allen,  ante,  27.) 

2.  The  case  of  Bartktt  agt.  Bartlett 
(Chirk'*    Ohy.    Reps.,  p.  460)  not 
followed.     (Id. ) 

3.  In  an  action  brought  by  a  wife  to 
have  the  marriage  annulled  for  the 
alleged  impotencyof  the  husband, 
the  court  is  not  authorized  to  make 
an  order  against  the  husband  for 
alimony  to  the  wife,  pendente  lite, 
or  to  provide  funds  to  defray  the 
expenses  of  the  suit.     This  is  ad- 
verse to  Allen  agt.  Allen  (ante,  p. 
27).      (Bloodgood    agt.    Bloodgood, 
ante,  42.) 

4.  The   provisions   of    the   Revised 
Statutes  as  to  requiring  the  hus- 
band to   pay   sums   necessary   to 
carry  on  the  suit  during  its  pend- 
ency, are  restricted  to  cases  where 
the  wife  admits  the  existence  of  a 
valid  marriage  and  seeks  a  divorce 
or  separation  for  subsequent  mis- 
conduct of  the  husband.     (Id.) 

5.  Where   the  husband   is   plaintiff 
and  seeks  to  annul  the  marriage, 
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but  the  wife  affirms  its  validity, 
she  is  entitled  to  alimony  and  coun- 
sel fees.  (Id.) 

6.  Where  the  husband  has  stipulated 
to  pay  half  the  referee's  fees,  such 
stipulation  will  be  enforced.    (Id.) 

7.  Where  a  decree  of  divorce  has 
been  obtained  by  a  wife  against 
her  husband  and  an  allowance  of 
alimony  has  been  made  for  her 
support    and    "for    the    support 
and    maintenance"   of  her  three 
children : 

Held,  that  the  legislature  in- 
tended that  the  allowance  to  the 
wife  should  be  unchanged,  but 
that  the  provision  for  the  support 
of  the  children  might  be  altered 
as  their  circumstances  changed. 
(Kerr  agt.  Kerr,  ante,  255.) 


AMENDED  PLEADINGS. 

1.  Where,    after    issue    has    been 
joined  in  an  action,  and  the  same 
has    been    regularly  noticed    for 
trial  at  a  circuit,  by  the  defend- 
ant, the  plaintiff    in  good  faith 
and  within  the  time  allowed  by 
law  serves  an  amended  complaint, 
the  issue  theretofore  joined  and 
noticed  for  trial  is  destroyed,  and 
the  action  cannot  be  tried  until 
new  issues  have  been  joined  and 
regularly  noticed  for  trial.  (Ostran- 
der  agt.  Conkey,  20  Hun,  421.) 

2.  When  the  amended  pleading  is 
served  in  bad  faith,  the  remedy 
of  the  party  aggrieved  is  by  mo- 
tion to  strike  it  out.     (Id.) 


AMENDMENT. 

1.  A  referee  has  the  same  power  to 
allow  amendments  to  any  pleading 
as  the  court,  upon  such  trial,  upon, 
the  same  terms  and  with  like  effect, 
and  the  matter  being  properly  at 
his  disposal,  his  action  will  not  be 
reviewed  by  a  judge  at  chambers. 
(Oregon  Steamship  Company  agt. 
Otis,  ante,  254.) 


2.  The  power  to  amend  the  process 
given  by  sections  948  and  954  of 
the  United  States  Revised  Statutes 
is  power  to  amend  a  want  of  form 
in  process,  but  does  not  apply  to 
a  summons  in  this  form.     There 
must  first  be  a  process  to  be  amend- 
ed ;  and  a  summons  issued  in  this 
manner  is  no  process.     (Dwight 
agt.  Merritt,  ante,  320.) 

See  JUSTICES'  COURT. 

Snyder  agt.  Schram,  ante,  404. 

3.  Action  injustice's  court — what 
amendments    not    allowed    after 
issue  joined,  and  in  the  absence 
of  the  defendant.     (See   Qilmore 
agt.  Barnett,  20  Hun,  514.) 

4.  Undertaking  given  on  procuring 
order  of  arrest  —  power  of  court 
to  allow  an  amendment  of  defects 
therein.     (See  Irwin  agt.  Judd,  20 
Hun,  562.) 

5.  Of  answer  on  trial,  when  proper. 
(See  K.  L.  Ins.  Co.  agt.  Nelson,  78 
N.  T.,  137.) 

6.  Of    complaint,    after    judgment 
and  satisfaction,  by  adding  new 
cause  of  action,  is  in  the  discretion 
of  the  court.     (See  Hatch  agt.  Cent. 
Nat.  Bank,  78  N.  T.,  487.) 


ANSWER. 

1.  Denial  of  allegations  in  the  com- 
plaint may  be  made  upon  informa- 
tion, and  belief.     (Brotherton  agt. 
Downey,  ante,  206.) 

2.  A  party  has  no  fight  to  interpose 
an  unqualified  denial  in  a  verifi- 
cation unless  it  be  founded  upon 
personal  knowledge,  and  where  he 
has  not  personal  knowledge,  but 
has  knowledge  or  information  suf- 
ficient to  form  k-lbelief,  he  is  not 
only  permitted  but  bound,  at  his 
peril,  to  deny  upon  information 
and  belief.     (Id.) 

3.  Where  the  answer  denies  having 
any    knowledge    or    information 
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sufficient  to  form  a  belief  as  to  any 
or  all  the  allegations  in  the  com- 
plaint contained  and,  therefore, 
denies  the  same,  except  as  herein- 
after specifically  admitted,  the 
facts  which  were  specifically  ad- 
mitted having  been  demurred  to, 
on  motion  for  judgment  on  this 
general  denial : 

Held,  that  the  denial  in  the 
answer  is  good.  The  form  of 
pleading  is  one  well  known  to  the 
profession  and  has  been  sanctioned 
for  years.  (Smith  agt.  Qratz  et  al., 
ante,  274.) 

4.  McEnroe  agt.  Decker  (58    How., 
251),  not  followed ;  see  Allis  agt. 
Leonard  (46  N.  Y.,  688).     (Id.) 

5.  In  a  suit  for  limited  divorce  on 
the  ground  of  cruelty,  where  the 
defendant  was  ordered  to  pay  ali- 
mony, upon  which  he  left  the  state, 
and   upon  the  return  of  precept 
unsatisfied  an  order  nisi  was  made 
that  he  pay  within  five  days  or 
that  his  answer  be  struck  out: 

Held,  that,  on  proof  of  default, 
the  court  had  power  to  make  an 
order  striking  out  the  defendant's 
answer,  which  contained  a  general 
denial,  and  to  direct  a  reference 
to  take  proof  as  if  no  answer  had 
been  served.  ( Walker  agt.  Walker, 
ante,  476.) 


APPEAL. 

1.  An  order  setting  aside  and  vacat- 
ing an  attachment  is  not  reviewa- 
ble  in  the  court  of  appeals.  ( Claflm 
et  al.  agt.  Baere,  ante,  20.) 

2.  A.  stay  of   proceedings  will  be 
granted  to  enable  a  party  to  re- 
view an  order  denying  an  applica- 
tion to    make  a  pleading    more 
definite  and  certain.    (Brinkerhoff 
agt.  Perry,  ante,  155.) 

8.  Where,  in  respect  to  the  original 
pleading,  the  general  term  enter- 
tained an  appeal  from  an  order  of 
special  term  denying  an  applica- 
tion to  compel  plaintiff  to  amend 
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by  making  more  definite  and  cer- 
tain, and  ordered  that  the  com- 
plaint be  so  amended: 

Held,  the  presumption  is  that 
such  appeal  was  properly  enter- 
tained and  that  the  general  term 
will  entertain  a  second  appeal  in 
the  same  case.  (Id.) 

4.  The  court  of   appeals  have  no 
jurisdiction  to  review  an   order 
vacating    an  order  of    arrest  or 
commitment    where    it    appears 
from  the  order  that  the  same  was 
made  "  upon  due  consideration  of 
the  proofs  in  the  matter  and  the 
affidavits  upon  which  the  warrant 
was  granted."    (In  re  Nebenzahl, 
ante,  192.) 

5.  The  court  of  appeals  will  not  look 
into  the  opinions  to  find  matter 
there  differing  from  that  in  the 
order,  unless  the  language  of  the 
order  is  ambiguous  and  needs  aid 
for  an  understanding  upon  which 
it  went  (See  S.  C.,  57  How.,  328). 
(Id.) 

6.  There  can  be  no  appeal  from  an 
order  of  the  marine  court  granting 
a  new  trial  without  the  stipulation 
required  by  the  act  of  1874.     Nor 
have  the  provisions  of  chapter  479 
of  the  Laws  of  1875  abrogated  or 
repealed  the  provisions  of  the  act 
of  1874.     (People  ex  rel.  Salke  agt. 
Talcott,  ante,  269.; 

7.  The  absence  of  the  stipulation 
and  the  appeal  from  the  order  as- 
suming the   appeal   was   regular 
under  the  act  of  1875,  took  the 
case  out  of  the  provisions  of  the 
act  of  1874  and  left  the  court  of 
common  pleas  to  the  exercise  of 
the  discretion  vested  in  that  court 
in  such  cases  by  subdivision  2  of 
section  43  of  chapter  479  of  the 
Laws  of  1875,  and  the  exercise  of 
that  discretion  is  not  reviewable 
at  a  special  term  of  this  court  on 
the  extraordinary  writ  of  prohibi- 
tion.    (Id.) 

8.  The  relator,  if  aggrieved  by  the 
judgment  of  the  court  of  common 


522 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


pleas  because  of  any  irregularity 
Oi  form,  has  a  plain  remedy  by 
application  to  that  tribunal  for  the 
correction  of  the  judgment,  this 
court  should  not  interfere  by  pro- 
hibition while  so  simple  and  easy 
a  remedy  lies  open  to  the  relator. 
(Id.) 

9.  As  there  was  no  lawful  appeal 
which    could  give  the  court  of 
common  pleas  jurisdiction  under 
the  statute,  the  case  has  remained 
in  legal  contemplation  in  the  ma- 
rine court,  subject  to  the  order  of 
the  general  term  granting  a  new 
trial,  and  this  court  will  not  inter- 
fere with  the   functions   of   that 
tribunal  in  this  case  by  a  writ  of 
prohibition.     (Id.) 

10.  A  reference  to  assess  damages 
upon    injunction    should   not   be 
granted,    after    appeal   from    the 
judgment  is  perfected,  until  final 
decision  upon  the  appeal.    (How- 
ard et  al.  agt.   Park  et  al.,  ante, 
344.) 

11.  Where  judgment  absolute  was 
rendered  against  a  defendant  in 
accordance   with  his  stipulation, 
given  on   appeal  from   an   order 
granting  to  plaintiff  a  new  trial, 
and   a   reference  was   ordered  to 
ascertain  the  amount  due  to  the 
plaintiff,  the  referee  reporting  that 
nothing  was  due  to  the.plaintiff, 
but  that  there  was  a  sum  due  to 
the    defendant    on    his   counter- 
claim : 

Hdd,  that  the  defendant's  right 
to  affirmative  relief  was  lost  by  the 
judgment  rendered  on  his  stipula- 
tion, and  that  he  could  not  enter 
judgment  for  the  amount  found 
due  him  (See  The  People  agt.  Deni- 
son,  ante,  157).  (Rust  agt.  Hauselt, 
ante,  389.) 

12.  Reversal  of  judgment  on — effect 
of,  on  the  arrest  of  a  defendant 
under  an  order  of  arrest  and  also 
under  an  execution  issued  on  the 
judgment.      (See    People    ex    rel. 
Roberts  agt.  Bowe,  20  Hun,  85.) 


13.  The  judgment  of    commission- 
ers in  deciding  upon  the  amount 
of  damages  to  be  allowed  under 
section  18,  chapter  140  of  1850, 
cannot  be  reviewed  —  only  legal 
errors  are  reviewable  on  an  ap- 
peal therefrom.     (See  Matter    of 
P.  P.  and  C.  I.  R  M.  Co.,  20  Hun, 
184.) 

14.  Who  entitled  to  costs  on  partial 
affirmance  of   judgment  in   jus- 
tice's court  by    county    court  — 
Code,   section   371.     (See  Chapin 
agt.  Skeels,  20  Hun,  448.) 

15.  From  the  determination  of  com- 
missioners of  highways  —  fees  of 
referees,  when  a  county  charge  — 
section  9  of  chapter  455  of  1847. 
(See  People  ex  rel.  Scott  agt.  Super- 
visors, 20  Hun,  196.) 

16.  An  order  denying  a  motion  for 
leave  to  serve  an  amended  com- 
plaint is  not  appealable  to  this 
court.     (Quimby  agt.    Claflin,   77 
N.  Y.,  270.) 

17.  Where,   upon  appeal  from   an 
order  allowing  to  plaintiff  costs  iu 
an  action  against  executors,  upon 
a  claim  against    the   estate,   the 
question  as  to  whether  there  was 
an  offer  to  refer  appears  to  have 
been   one  of   fact,  although   this 
court  has  power  to  pass  upon  the 
question  as  an  original   one,   thfa 
general  rule   acted  upon  by  it  is 
to  adopt  the  finding  of  the  court 
below.     (Field  agt.  Field,  77  N.  Y. , 
294.) 

18.  After  the  appointment  of  a  re- 
ceiver in  proceedings  by  the  attor- 
ney-general  against  an   insolvent 
life  insurance  company,  by  order 
of  the  court  liberty  was  given  to 
certain  policy-holders  to  appear  by 
attorney  in  all  motions  and  pro- 
ceedings therein,'  and  it  was  pro- 
vided that  notices  of  all  motions 
and  proceedings  in  court  on  the 
part  of  the  attorney-general,  or  of 
the  receiver,  be  served  upon  the 
attorneys  of   said   policy-holders. 
An  actuary  was  appointed,  who 
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made  his  report;  a  copy  thereof 
with  notice  of  hearing  thereon  was 
served  upon  said  attorneys.  Upon 
the  hearing  said  attorneys  appear- 
ed and  interposed  certain  objec- 
tions and  exceptions  to  the  report : 
the  report  was  confirmed;  the 
policy-holders,  represented  by  said 
attorneys,  appealed  to  the  general 
term  from  the  order  of  confirma- 
tion, where  the  appeal  was  dismiss- 
ed on  the  ground  that  they  were 
not  parties  to  the  proceedings,  and 
had  no  right  to  appeal,  held,  error; 
that  they  were  made  parties  by 
the  notice  and  appearance,  and 
were  parties  aggrieved  within  the 
meaning  of  section  1294  of  the 
Code  of  Civil  Procedure.  (In  re 
Atty.-Oen.  agt.  N.  Am.  Ins.  Co.,  77 
N.  T.,  297.) 

19.  Where,  in  an  action  for  divorce 
on  the  ground  of  adultery,  trial  is 
had  before  a  referee,  and  judg- 
ment rendered  upon  his  report  in 
favor  of  defendant,  which  is  re- 
versed by  the   general  term  on 
questions  of  fact  and  a  new  trial 
ordered,  the  order  of  general  term 
is  appealable  to  this  court,  the 
appellant  giving  the  usual  stipula- 
tion required  by  the  Code  of  Civil 
Procedure  (xec.  191.)    (Conger  agt. 
Conger,  UN.  T.,  432.) 

20.  In  such  case,  upon  affirmance  of 
the  order  here,  judgment  absolute 
can  be  rendered  against  the  appel- 
lant upon  such  stipulation,  as  the 
question    of    adultery   has    been 
tried,  and  the  decision  of  the  gen- 
eral term  and  of  this  court  is  to  the 
effect  that  the  defendant  is  guilty ; 
the  judgment    therefore  will  be 
based  upon  evidence  and  upon 
judicial  determinations.     (Id.) 

21.  As  to  whether  the  order  is  ap- 
pealable, where  the  judgment  was 
reversed  for  error   of    law,   not 
involving  the  merits,  quare.     (Id.) 

22.  To  a  complaint  setting  forth  sev- 
eral orders  of  the  surrogate  of  the 
county  of  New  York,  defendant 
demurred,  upon  the  ground  that 


the  complaint  omitted  to  allege 
the  facts  necessary  to  give  the  sur- 
rogate jurisdiction;  the  demurrer 
was  overruled  and  judgment  ren- 
dered for  plaintiff,  which  was 
affirmed  by  the  general  term. 
On  appeal  to  this  court,  defendant 
asked  leave,  in  case  the  judgment 
should  be  affirmed,  to  withdraw 
the  demurrer  and  put  in  an  answer 
on  terms: 

Held,  that  the  application 
should,  under  the  circumstances 
of  the  case,  be  made  to  the  court 
below;  judgment  therefore  af- 
firmed, with  leave  to  make  such 
application.  (Beams  agt.  Qould, 
UN.  Y.,  456.) 

23.  An  exception,   as  to  language 
used  in  a  charge,  to  be  available, 
must  present  it  in  the  same,  or  in 
equivalent  words  embracing  the 
substance  of  the  charge,  and  pre- 
senting so  clearly  and   distinctly 
the  proposition  enunciated  by  the 
court  that  there  can  be  no  doubt 
as  to  what  was  actually  intended. 
(McGinley  agt.  U.  S.  L.  Ins.  Co., 
77  N.  T.,  495.) 

24.  Where  the  phraseology  of  the  ex- 
ception is  of  doubtful  construction 
so  that  it  is  not  easy  to  determine 
what  is  meant,  or  to  say  that  it 
applies  to  any  distinct  portion  of 
the  charge  as  made,  it  furnishes 
no  ground  for  reversal  of  the  judg- 
ment.    (Id.) 

25.  The  determination  of    the  su- 
preme court  upon  a  question  of 
vacating  a  judgment  for  a  mere 
irregularity,  based  upon  a  rule  of 
practice,   not  a  positive  statute, 
and  where  the  party  complaining 
has  not  been  in  any  way  preju- 
diced,  is  not   reviewable   in   this 
court.    (Moore  agt.  Sfui  ic,  1  r  N.  Y. , 
512.) 

26.  Accordingly  held,  that  an  order 
denying   a   motion    to    vacate    a 
judgment  for  deficiency  in  a  fore- 
closure suit,  on  the  ground  that 
the  report  of  the  referee  who  made 
the  sale  was  not  confirmed,  and 
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no  application  for  a  personal  judg- 
ment against  defendant  made,  was 
not  reviewable  here.  (Id.) 

27.  An  order  vacating  and  setting 
aside  an  ex  parte  order  discharg- 
ing an  assignee  for  the  benefit  of 
creditors,  and  his  sureties,  from 
all  liability  to  the  creditors,  and 
canceling  his  bond,  is  in  the  dis- 
cretion of  the   court,  and  is   not 
reviewable  here.     (In  re  ilorsfalls, 
77  N.  T.,  514.) 

28.  Such  an  order  also  is  not  appeal- 
able, because  it  is  not  a  final  order 
within  the  provision  of  the  Code 
of  Civil  Procedure  (sub.  3,  sec.  190), 
regulating  appeals  to  this  court. 
(Id.) 

29.  The  question  whether  the  mov- 
ing creditor  has  such  an  interest 
as  authorized  him  to  make  the 
motion  cannot  be  reviewed  on  ap- 
peal from  such  an  order.     (Id) 

30.  Before  an  action  of  trespass  can 
be  said  to  affect  the  title  to  real 
estate,  within  the  meaning  of  the 
provision  of  the  Code  of  Procedure 
(sec.  11,  as  amended  by  cliapier  322, 
Laws  of  1874),  limiting  appeals  to 
this  court,   the   issues,   trial  and 
judgment  must  be  such  as  totde- 
termine   or   establish  the  title  in 
favor  of  one  party  or  the  other. 
(Scully  agt.  Sanders,  11  N.T ,  598.) 

31.  It  is  within  the  discretion  of  the 
supreme  court  to  grant  or  with- 
hold a  common-law  certiorari,  and 
its  discretion  cannot  be  reviewed. 
(People  ex  rel.   Hudson  agt.  Fire 
Commissioners,  11  N.  T.,  605.) 

82.  An  unreasonable  delay  in  apply- 
ing for  the  writ  may  be  a  ground 
for  refusing  it,  and  for  quashing 
it  even   after  a  hearing  on  the 
return  thereto.     (Id.) 

83.  Plea  of  former  suit  pending  in 
action  upon  undertaking  given  on, 
when  not  sustained.     (See  Porter 
agt.  Kiiujsbury,  11  N.  Y.,  164.) 


34.  Order    made    by    special    term 
for  examination  of  defendant  to 
enable  plaintiff  to  make  complaint, 
reviewable  here.    (See  Heitlion  agt. 
Knick.  L  Ins.  Co.,  11  N.  T.,  278.) 

35.  An   order    setting    aside   an   ex 
parte  order  vacating  a  levy  under 
an    attachment,    is   discretionary 
and  so  not  appealable.      (See  Ellis 
agt.  Bice  [Mem.],  77  N.  T.,  610.) 

36.  When    no    material     evidence 
given  under  offer  of  evidence  on 
criminal  trial,  exception  not  avail- 
able.     (See    Morris    agt.    People 
[Mem.],  77  N.  T.,  622.) 

37.  Although  the  granting  or  refusal 
of  a  writ  of  mandamus  is  regarded 
as  discretionary,  as  distinguished 
from  a  writ  of  right,  it  is  not  an 
absolute   or  arbitrary  discretion, 
but  is  to  be  exercised    mder,  and 
may  be  regulated  and  controlled 
by  legal  rules  ;  and  the  exercise 
of    the    discretion    is  reviewable 
here.     (Peo.  ex  rel.  Gas  Light  Co. 
agt.  Com.  Council  of  Syracuse,  78 
JT.  Y.,  56.) 

38.  Where  the  writ  is  refused,  and  it 
appears  that  there  is  a  clear  legal 
right,  and  that  there  is  no  other 
adequate    remedy,    the    order  or 
judgment  may  be  reversed.     (Id.) 

39.  There  is  no  distinction  between 
legal  and  equitable  actions,  or  be- 
tween actions  tried  by  a  jury  or 
a   court,    in   respect  to  the  avail- 
ability of  exceptions  taken  upon 
the  trial  upon  admission  of  incom- 
petent evidence  ;  in  any  case  an 
error  in  receiving  such  evidence, 
if  properly  excepted  to,  can  only 
be   disregarded    when    it   can   be 
seen   that   it   could   do   no  harm. 
(Footeagt  Beecher,  78  N.  Y.,  155.) 

40.  An   order  of  the   general   term 
granting  a  new  trial,    in  a  case 
tried  by  a  jury,  where  the  facts 
were    before    the   general    term, 
and  it  had  the  power  to  grant  a 
new  trial  thereon,  is  not  appeal- 


JSEW  YORK  PRACTICE  REPORTS. 


525 


Digest. 


able.     (Snebley  agt.  Conner,  78  N. 
Y.,  218.) 

41.  The  opinion  of  the  general  term 
cannot  be  looked  to  for  the  reason 
or  grounds  of  its  decision.     (Id.) 

42.  Upon  appeal  from  such  an  order, 
field,  that  as  the  practice  in  such 
cases  had  become  thoroughly  es- 
tablished and  known,   the  order 
should  be  affirmed  in  accordance 
with  the  stipulation  in  the  notice 
of  appeal,   instead  of  the  appeal 
being  dismissed.    (Id.) 

43.  A  trustee  of  a  fund  for  the  security 
of  an  indebtedness  to  others,  who 
as  such  is  plaintiff  in  an  action  to 
enforce  such    indebtedness,   may 
appeal    from  a  judgment  which 
reduces  and  limits  the  number  of 
those  who  are  creditors  upon  the 
fund;  he  is  aggrieved  by  the  judg- 
ment when  a  real  claim  is  not  added 
into  the  amount  adjudged  to  be 
due,  and  a  real  claimant  is  shut 
out  by  it  from  a  share  in  the  pro- 
ceeds.   (Bockes  agt.  Hathorn,  78  N, 
Y.,  222.) 

44.  It  seems,  that  where  there  is  a 
pressing  need  to  enforce  a  lien  for 
the  benefit  of  the  trust,  one  of  sev- 
eral trustees,  as  sole  plaintiff,  may 
bring  an  action  for  that  purpose, 
when  his  associates  will  not  join  ; 
in  which  case  they  may  be  made 
defendants.     (New  Code,  sec.  448). 
(Id.) 

45.  Where  an  action  is  so  brought, 
the  plaintiff  may  appeal  from  the 
judgment  without  the  consent  of 
his  co-trustees.     The  responsibil- 
ity of  his  position  as  plaintiff  hav- 
ing been  put  upon  him  by  the  re- 
fusal of  his  associates  to  act,  it  is 
with  him  to  take  such  action  in 
the  suit  as  his  judgment  dictates. 
(Id.) 

46.  The  plaintiff  m  such  an  action 
may,  and  it  is  his  duty  in  a  proper 
case,  to  permit  his  name  to  be  used 
by  Acestui  que  trust,  for  the  review 
of  a  judgment  fatally  adverse  to 


the  latter;  and  the  court  may  by 
order  permit  such  an  appeal  to  be 
brought.  (Id.) 

47.  The  fact  that  the  cestui  que  trust 
is  a  party  to  the  action,  and  has 
or  may  take  an  appeal  in  his  own 
name,   does    not  take  away  the 
power  in  the  trustee  or  the  court; 
it  is  for  the  consideration  of  the 
trustee  and  the  court  in  the  exer- 
cise of  their  discretion.     (Id.) 

48.  The  notice  of  entry  of  judgment 
required  to  be  served  (new  Code, 
sec.  1351),  in  order  to  limit  the  time 
of  appeal  from  a  judgment  en- 
tered upon  the  report  of  a  referee, 
must  be  one  Coming  from  the  pre- 
vailing party;  no  other  party,  nor 
the  attorney  representing  another 
party,   has  the  right  to  serve  a 
notice  for  the   prevailing   party; 
and  a  notice  so  served  will  not,  so 
far  as  he  is  concerned,  set  running 
the  bar  of  the  statute.     (Kilmer 
agt.  Hathorn,  78  N.  Y.,  228.) 

49.  Two  of  three  trustees  brought 
an  action,  among  other  things,  to 
determine  the  validity  of  claims 
upon  the  trust  fund,  in  which  ac- 
tion B. ,  a  co-trustee,  was  made  a 
party  defendant.     Judgment  was 
entered  upon  the  report  of  a  ref- 
eree against   certain    of    the  de- 
fendants;   B.   was    only   affected 
thereby    as    trustee.     Notice    of 
judgment  was  served  by  plaintiff's 
attorney  on  defendants;  no  notice 
thereof  was  served  on  behalf  of  B. 
Within  thirty  days  after  such  serv- 
ice notice  of  appeal,  on  the  part  of 
one    of    the    defendants    against 
whom  the  judgment  was  rendered, 
was  served  upon  plaintiff's  attor- 
ney;   none   was   served   upon   B. 
Upon  plaintiff's  motion  the  appeal 
was  dismissed: 

Held,  error;  that  service  of  no- 
tice of  appeal  upon  B.  was  not 
required;  and  that  the  notice  of 
appeal  was  good  as  to  the  prevail- 
ing party,  who  served  notice  ofj 
judgment.  (Id.) 

50.  Also,  held,  that  the  notice   of 
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judgment  was  insufficient  to  limit 
the  time  to  appeal,  as  the  office 
address  or  place  of  business  of  the 
attorney  was  not  stated  as  required 
by  the  rules.  (Supreme  Court  Rule 
2).  (Id.) 

51.  Where  a  surrogate,  in  his  decree 
upon  the  final  accounting  of  an 
executor,  directed  the  payment  by 
him  to  his  counsel  of  a  sum  stated : 

Held,  that  the  question  as  to  the 
jurisdiction  of  the  surrogate  to 
make  the  order,  could  be  raised 
by  motion  before  the  surrogate  to 
set  aside  that  portion  of  the  de- 
cree ;  and  that  an  appeal  lay  from 
an  order  denying  such  motion. 
(Seaman  agt.  Whitehead,  78  N. 
T.,  306.) 

52.  A  court" of  equity  may,  in  its 
discretion,  set  aside  a  sale  made 
under  its  decree,  and  may  order  a 
re-sale,   where    fraud  is  alleged, 
upon  facts  casting  such  a  degree 
of  suspicion  upon  the  fairness  of 
the  sale  as  to  render  it,  in  its  judg- 
ment, expedient  so  to  do,  although 
the    alleged    fraud    may    not  be 
clearly  established.     (Fisher  agt. 
Hersey,  78  N.  T.,  387.) 

53.  An  order  of   special  term,  set- 
ting aside  a  sale  under  such  cir- 
cumstances is  reviewable  at  gen- 
eral term,  but,  as  a  general  rule, 
where  only  the  rights  of  the  par- 
ties to  the  action  are  involved,  no 
appeal  lies  to  this  court.     (Id.) 

51.  Q.  having  been  appointed  re- 
ceiver of  an  insolvent  savings 
bank  executed  his  bond  with  O'D. 
as  surety.  Q.  entered  upon  his 
duties,  but  subsequently  by  leave 
of  the  court  resigned,  and  a  new 
receiver  was  appointed.  An  order 
of  special  term  was  made  settling 
the  accounts  of  Q.,  as  receiver, 
which  contained  a  clause  author- 
izing O'D.  to  appeal  on  stipulat- 
ing to  be  bound  by  the  decision 
thereon.  O'D.  appealed  to  the 
general  term,  making  the  required 
stipulation,  which  was  accepted 
by  the  opposite  party.  The  ap- 


peal was  heard  without  objection 
to  the  right  of  O'D.  to  appeal; 
the  order  appealed  from  was 
affirmed,  with  a  direction  that 
O'D.  pay  to  the  new  receiver  the 
amount  of  the  bond. 

Held,  that  O'D.  was  entitled  to 
appeal  to  this  court.  (In  re  Rec'r- 
ship  of  Guardian  Savings  Inst. ,  78 
N.  T.,  408.) 

55.  The  determination  of  questions, 
relating  solely  to  matters  of  prac- 
tice in  the  disposition  by  the  court 
below  of  causes  on  its  own  calen- 
dar, will  not  be  interfered  with  by 
this  court.     (Kellum  agt.  Durfoo, 
78  N.  T.,  484.) 

56.  A  cause  was  moved  for  trial  at 
circuit ;  by  direction  of  the  court 
it  was  placed  on  the  special  term 
calendar.      The  special  term  or- 
dered   additional    parties    to    be 
brought  in  as  parties  defendant. 
On  appeal  from  such  order  the 
general   term  reversed  it  and  di- 
rected the  cause  to  be  placed  on 
the  circuit  calendar  for  trial: 

Held,  that  the  general  term  order 
was  not  appealable ;  that  any  ques- 
tion as  to  the  mode  of  trial,  or  as 
to  parties,  could  and  should  be 
raised  upon  trial,  and  an  excep- 
tion taken,  to  be  heard  on  appeal 
from  judgment.  (Id.) 

57.  After  the  satisfaction  of  a  judg- 
ment  in   favor  of   plaintiff,  it   is 
within  the  discretion  of  the  court 
to  vacate  it  and  to  amend  the  com- 
plaint by  adding  new  causes  of 
action,  although  by  so  doing  the 
statute  of  limitations  is  avoided. 
(Hatch  agt.  Centl.  Nat.  Bk.,  78  N. 
T.,  487.) 

58.  An   order,    therefore,    granting 
such  relief  is  not  reviewable  here. 
(Id.) 

59.  Plaintiff  was  nonsuited;  on  ap- 
peal a  new  trial  was  granted,  costs 
to  abide  event.     On  the  second 
trial  defendant  had  a  verdict,  and 
the  clerk  taxed  costs  of  appeal  in 
his  favor.     On  appeal  from  order 
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of  general  term,  affirming  an  or- 
der of  special,  directing  a  re-tax- 
ation and  disallowing  costs  of 
appeal: 

Held,  as  the  appeal  was  from  the 
construction  by  a  general  term  of 
its  own  order,  which  was  in  ac- 
cordance with  the  construction  of 
other  similar  orders,  such  inter- 
pretation would  not  be  interfered 
with  by  this  court.  (Un.  Tr.  Co. 
agt.  Wkiton,  78  N.  T.,  491.) 

60.  Where  costs  were  denied  by  the 
court  below,  on  the  sole  ground 
of  want  of  power  to  grant  them, 
the  court  recognizing  the  right  of 
the  applicant  to  such  costs,  on 
appeal  to  this  court,  it  being  de- 
termined that  the  court  below  had 
the  power; 

Held,  that  the  order  be  reversed 
and  application  granted.  (Marvin 
agt.  Mar nn,  78  N.  T.,  541.) 

Cl.  Defendants'  attorney  having 
served  an  offer  of  judgment  signed 
by  defendants'  attorney  to  which 
no  affidavit  showing  his  authority 
to  make  it  is  annexed,  as  required 
by  the  Code  of  Civil  Procedure 
(sec.  740),  and  plaintiff  on  the  trial 
having  recovered  less  than  the 
amount  named,  said  attorney 
moved  to  be  allowed  to  serve  the 
affidavit  nunc  pro  tune,  and  for 
an  extra  allowance.  The  motion 
was  denied : 

Jfe/d,  that  if  such  an  amendment 
was  authorized,  it  was  in  the  dis- 
cretion of  the  court,  and  an  order 
denying  the  application  therefor, 
was  not  reviewable  here ;  and  that 
as  the  question  of  costs  could  not 
arise  until  this  relief  was  obtained, 
the  decision  of  the  motion  did  not 
determine  the  right  to  costs,  and 
so  was  not  appealable  on  that 
account.  (Rigffs  agt.  Waydell,  78 
N.  Y.,  586.) 

62.  Where  a  receiver  has  been  ap- 
pointed in  proceedings  supplemen- 
tary to  execution  instituted  in  fa- 
vor of  one  judgment  creditor,  in 
an  action  brought  by  another 
judgment  creditor,  to  set  aside 


such  proceedings  on  the  ground 
of  collusion,  it  is  in  the  discretion 
of  the  court  to  appoint  another 
receiver,  and  to  direct  the  first  re- 
ceiver to  hand  over  to  him  the 
property  received.  (Connolly  agt. 
Kret*,  78  N.  Y.,  620.) 

63.  An  order  therefore,  making  such 
appointment  and  giving  such  di- 
rection, is  not  reviewable  here. 
(Id.) 

64  Where  the  affidavits  upon  which 
an  attachment  was  granted,  and 
those  used  in  opposing  a  motion  to 
vacate  the  same,  show  a  state  of 
facts  authorizing  the  granting  of 
the  attachment  upon  the  ground 
stated,  an  order  denying  the  motion 
is  not  reviewable  here.  ( Whiltfiker 
agt.  Imp.  Skirt  Mfg.  Co.,  78  A. 
Y.,  621.) 

Go.  From  a  surrogate's  decree  made 
in  1807,  on  the  accounting  of  an 
administrator,  the  latter  appealed; 
the  petition  of  appeal  specified 
certain  portions  of  the  decree  as 
erroneous.  The  general  term  made 
an  order  in  February,  1871,  which 
the  contestant  claimed  reversed 
the  whole  decree.  The  latter  made 
a  motion  at  general  term,  in  June, 
1878:  1st.  For  leave  to  renew  a 
former  motion.  2d.  To  amend  or 
modify  the  general  term  order. 
This  motion  was  denied: 

Held,  that  the  order  was  not  re- 
viewable  here;  that  if  the  order  of 
1871  was  erroneous  and  reviewable 
an  appeal  should  have  been  taken 
therefrom;  if  irregular,  the  atten- 
tion of  the  court  should  sooner 
have  been  called  to  it;  but,  in  any 
view,  it  was  a  matter  within  the 
discretion  of  the  supreme  court. 
(Bentley  agt.  Waterman,  78  N.  Y., 
623.) 

66.  From  decision  of   commission- 
ers of  highways,  requisites  of  no- 
tice, and  what   questions  can  be 
raised  on.     (See  liettor  agt.  Clark, 
78  N.  Y.,  21.) 

67.  When  notice  of  appeal  should 
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be  served  on  defendant  who  has 
not  answered.  (See  Argall  agt. 
Pitts,  78  N.  Y.,  239.) 

68.  Order  granting  attachment,  when 
reviewable  here.    (See  8.  G.  Bank 
agt.  Alberger,  78  N.  Y.,  253.) 

69.  When  order  striking  out  incom- 
petent evidence  received  without 
objection,   not   reviewable    here. 
(See  Miller  agt.  Montgomery,  78  N. 
Y.,  282.) 

70.  Where  judgment  on  report  of 
referee  was  reversed  by  general 
term  on  questions  of  law  and  fact, 
the  court  disagreed  with  the  gen- 
eral term   as  to  law,   and  were 
equally  divided  upon  the    facts 
(one  of  the  judges  not  sitting),  or- 
dered that  appellant  have  leave  to 
withdraw  appeal.      (Set   Parsons 
agt.  Brown  [Mem.],  78  N.  Y.,  613.) 

71.  In  action  of  trespass  upon  lands 
defendant  claimed  to  be  in  posses- 
sion under  a  parol  contract  for  the 
purchase,  the  referee  found  that 
defendant  was  in  lawful  posses- 
sion: 

Held,  that  an  exception  to  evi- 
dence on  the  part  of  defendant, 
incompetent  under  section  399  of 
the  Code,  as  to  the  parol  contract 
(the  vendor  having  died),  was  not 
ground  for  reversal,  as  the  evi- 
dence was  entirely  immaterial  and 
could  not  have  injured.  (See 
Fonner  agt.  Johnson  [Mem.],  78 
N.  Y.,  617.) 

72.  When  order  as  to  disposition  of 
funds  in  hands  of    receiver  ap- 
pointed in  a  foreclosure  suit,  is  in 
discretion  of  court  and  not  review- 
able  here.     (See  Embury  agt.  Fos- 
ter [Mem.],  78  N.  Y.,  624.) 


APPEARANCE. 

1.  The  general  appearance  and  an- 
swer of  a  defendant  corporation 
ought  to  be  deemed  an  admission 
of  its  corporate  existence;  and  it 
ought  not  afterwards,  when  no 


special  issue  is  presented,  insist 
that  plaintiff  must  produce  and 
prove  its  character;  at  all  events, 
in  such  case  it  is  enough  to  show 
user  or  corporate  acts  to  make  a 
prima  facie  case  of  the  entity  and 
identity  of  such  corporation.  (Der- 
renbacker  agt.  LeMgh  Valley  Rail- 
road Company,  ante,  283.) 

2.  A  corporation,  like  a  natural  per- 
son, may  appear  voluntarily  by 
attorney;  and  such  appearance 
gives  jurisdiction  to  the  same  ex- 
tent as  if  there  was  actual  service 
of  process.  (In  re  Atty.-Gen.  agt. 
Guard.  Mut.  L.  Ins.  Co.,  77  N.  Y., 
272.) 

ARREST. 

1.  Subdivision  4  of  section  550  of  the 
Code  of  Civil  Procedure,  was  in- 
tended and  is  a  substitute  for  the 
writ  of  ne  exeat.     (Boucicault  agt. 
Boucicault,  ante,  131.) 

2.  Where,   in  a  suit    by  the   wife 
against  her  husband,  for  a  divorce, 
the  plaintiff  shows  that  the  de- 
fendant is  about  to  depart  from 
the  state,  with  no  present  inten- 
tion of  returning,  except,  possibly, 
to  pass  through  it,  and  that-  he  is 
to  sail  for  Europe  within  a  month, 
to  be  gone  indefinitely: 

Held,  that  a  case  is  made  out 
in  which  an  order  of  arrest  may 
lawfully  issue.  As  the  judgment 
may  require  the  performance  of 
an  act,  the  neglect  or  refusal  to 
perform  which  would  be  punisha- 
ble by  the  court  as  a  contempt,  the 
case  is  brought  within  subdivision 
4  of  section  550  of  the  Code  of 
Civil  Procedure.  (Id.) 

3.  Under  section  770  of  the  Code  of 
Civil  Procedure,  in  the  first  judi- 
cial district,  a  motion,  which  else- 
where must  be  ipade  in  court,  may 
be  made  to  a  judge  out  of  court, 
except  for  a  new  trial  upon  the 
merits.     (Id.) 

4.  An  application  for  an  order  of 
arrest  may  be  lawfully  made  to, 
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and  properly  granted  by,  a  justice 
out  of  court  in  the  first  judicial 
district.  (Id.) 

5.  Any  application  which  elsewhere 
may  be  made  in  court,  may  here 
be  made  at  any  time  to  a  judge 
out  of  court.    (Id.) 

6.  An  order  of  arrest  is  not  irregular 
which  prescribes  the  form  of  un- 
dertaking as  directed  in  subdivi 
sion  1  of  section  575  of  the  Code 
of  Civil  Procedure.     (Id.) 

7.  A  defendant's  right  to  the  jail  lib- 
erties under  section  149,  is  not  in 
the  least  affected  by  such  direction. 
If  the  defendant  does  not  desire  to 
give  the  bail  required  by  the  order 
to  effect  his  discharge,  he  has  a 
perfect  right  to  offer  the  limit  bond 
under  section  149,  and  the  sheriff 
would  be  bound  to  accept  it.    (Id.) 

See  APPEAL. 

In  re  Nebenzahl,  ante,  192. 

8.  In  an  action  to  recover  damages 
for  a  sum  of  money  embezzled  by 
defendant  while  acting  in  a  fidu- 
ciary capacity  as  agent  of  plaintiff, 
where  defendant  collected    such 
money  and  after  appropriating  it 
to  his  own  use  gave  secured  notes 
to  plaintiff  for  the  amount  embez- 
zled, representing  that  the  notes 
were  well  secured  when  they  were 
not: 

Held,  that  because  of  the  false 
statements  made  by  defendant  in 
inducing  plaintiff  to  take  the  notes 
plaintiff  could  repudiate  the  set- 
tlement for  fraud.  (Spence  agt. 
Baldwin,  ante,  375.) 

9.  And  where,  on  a  motion  by  de- 
fendant to  vacate    the   order  of 
arrest  granted  in  the  action,  the 
point  is  raised  that  no  tender  or 
surrender  of  the  notes  received  in 
settlement  was  made  before  the 
commencement  of  the  action: 

Held,  that  the  notes  must  be  sur- 
rendered, and  such  surrender  must 
be  a  condition  of  upholding  the 
order  of  arrest.  The  notes  must 


be  filed  with  the  clerk  to  await  the 
final  order  of  the  court.  If  this  ia 
complied  with  the  motion  to  va- 
cate the  order  of  arrest  will  be 
denied.  (Id.) 

10.  Where  the  defendant  was  held 
on  an  order  of  arrest,  a  motion 
having  been  made  upon  affidavits 
to  vacate  the  order  of  arrest,  a 
reference  was  ordered,  and  pend- 
ing the  reference  the  action  was 
tried  and  judgment  was  rendered 
for  the  amount  of  the  debts  and 
costs,  the  judge  declining  to  hear 
evidence  on  the  question  of  fraud. 
An  execution  having  been  issued 
against  the  person  of  defendant,  a 
motion  was  made  to  set  it  aside: 

Held,  that  the  application  was 
made  in  this  case  before  judgment, 
and  in  season.  The  judgment  only 
determined  the  fact  and  amount 
of  the  defendant's  indebtedness, 
and  not  necessarily  what  kind  of 
execution  may  be  issued  to  en- 
force it.  The  question  whether 
the  execution  could  be  issued 
against  the  body  could  only  be 
determined  in  this  action  by  the 
existence  of  the  order  of  arrest  af- 
ter the  defendant  had  lost  the  right 
to  move  to  vacate  such  order. 
(Kohn  agt.  Burtnett,  ante,  410.) 

11.  Under  section  2437  of  the  Code 
of  Civil  Procedure,  it  is  necessary 
for  the  creditor,  before  he  is  enti- 
tled to  a  warrant  of  arrest  against 
the  judgment  debtor,  to  establish, 
to  the  satisfaction  of  the  judge  to 
whom  the  application  for  the  issu- 
ing of  a  warrant  is  presented,  by 
affidavit,  that  there  is  danger  that 
the    judgment  debtor  will   leave 
the  State  or  conceal  himself,  and 
there  is  reason  to  believe  that  he 
has  property  which   he   unjustly 
refuses  to  apply  to  the  payment  of 
the  judgment.     (Netzel  agt.    Mai- 
ford,  ante,  452.) 

12.  Where  the  allegations  in  the  affi- 
davit,   on   which  the   warrant   is 
asked  are  stated  to  be  upon  belief, 
and   the  fact   of  the  defendant's 
having  property  is  a  mere  matter 
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of  inference  on  the  part  of  the 
plaintiff,  based  upon  the  fact  that 
the  defendant  is  a  man  of  ex- 
travagant habits,  living  in  the  best 
of  hotels,  &c. : 

Held,  that  such  an  affidavit  is 
insufficient.     (Id.) 

13.  The   court,    in   granting  a  dis- 
charge from  arrest  when  t  he  arrest 
was  made  upon  an  execution  is- 
sued without  authority  of  law,  has 
no  power  to  impose  a  condition 
that    the    party   thus  discharged 
from  an  unlawful  arrest  shall  not 
bring    an    action   to   recover  his 
damages   for  such   unlawful   im- 
prisonment.    (Mayer  agt.    Rotlis- 
child,  ante,  510.) 

14.  The  irresistible  effect  of  such  a 
rule  would  be  to  compel  a  party  to 
surrender  one  right  to  obtain  an- 
other right  to  which  he  was  enti- 
tled absolutely.    (Id.) 

15.  Where,  in  an  action  upon  con- 
tract, an  order  of  arrest  has  been 
granted  on  the  ground  that  the 
defendant  was  guilty  of  fraud  in 
contracting  the  debt,  and  he  has 
thereafter  been  arrested  under  an 
execution  issued  upon  the  judg- 
ment, an  application  for  his  dis- 
charge from  imprisonment  must 
be  made  under  article  5,  chapter 
5,  part  2,  title  1  of  the  Revised 
Statutes,  and  not  under  article  6 
thereof.     (Devlin  agt.    Cooper,  20 
Ilun,  188.) 

16.  Where,  in  an  inventory,  attached 
to  the  application  of  an  insolvent 
debtor  for  a  discharge  from  im- 
prisonment, all  his  debts  were  suf- 
ficiently set  forth  and  described, 
except  one,  as  to  which  the  state- 
ment was   probably    insufficient, 
held,  that  the  inventory  was  suf- 
ficient to  give  the  officer  to  whom 
the  application  was  made  juris- 
diction,   and    that    a    discharge 
granted  by  him  would  protect  the 
sheriff    m    releasing    the    debtor 
from  imprisonment.     (Id.) 

17.  In  an  action  on  contract,  the  de- 
fendant was  arrested  under    an 


order  of  arrest,  granted  upon 
grounds  extrinsic  to  the  causes  of 
action,  and  confined  in  the  county 
jail.  Subsequently  he  was  taken 
and  held  by  the  sheriff  under  an 
execution  against  his  person,  is- 
sued upon  a  judgment  entered  in 
the  action  in  favor  of  the  plain- 
tiff, which  judgment  was  affirmed 
by  the  general  term  but  was  re- 
versed by  the  court  of  appeals,  by 
which  latter  court  a  new  trial  was 
granted  because  of  errors  com- 
mitted on  the  trial: 

Held,  that  the  reversal  of  the 
judgment  by  the  court  of  appeals 
only  operated  to  restore  the  par- 
ties to  the  same  position  in  which 
they  were  before  any  trial  had 
been  had,  and  did  not  supersede 
the  order  of  arrest,  or  authorize 
the  discharge  of  the  defendant 
from  confinement.  (People  ex  rel. 
Roberts  agt.  Bowe,  20  Hun,  *5.) 

18.  Under  sections  549,  550,  557  and 
55S  of  the  Code  of  Civil  Proced- 
ure, as  amended  by  chapter  542 
of  1879,  in  order  to  subject  a  de- 
fendant  in   an   action  upon  con- 
tract, express  or  implied,  to  arrest 
for  fraud  in  contracting  or  incur- 
ring the  liability  sought  to  be  en- 
forced,   the   facts   showing   such 
fraud  on  his  part  must  be  alleged 
in    the    complaint.      (Ilecht    agt. 
Levy,  20  Hun,  53.) 

19.  The  validity  of  an  order  of  arrest 
is  to  be  determined  by  the  law  ex- 
isting at  the  time  of  the  arrest  of 
the  defendant  thereunder,  and  not 
by  that  existing  at  the  time  the 
order  was  issued.     (Id.) 

20.  The  fact  that  an  order  of  arrest 
has  been  vacated,  on  the  ground 
that  the  affidavit  upon  which  it 
was  granted  failed  to  establish  any 
fraudulent  intent  on  the  part  of 
the  defendant,   does  not  prevent 
the  court  from -granting  a  second 
order  of  arrest  in  the  same  action 
upon   further    facts,    if    satisfied 
that    the    application     for    such 
second    order    is    not   vexatious. 
(Meucci  agt.  Raudnitz,   20   Hun, 
343.) 
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21.  Where  a  defendant  has,  l)efore 
the  entry  of  judgment  in  an  ac- 
tion, been   arrested   and   held   to 
bail   under  an    order    of    arrest, 
which  order  has  not  been  vacated, 
and  where  the  defendant  has  not 
been   discharged   therefrom,    nor 
his  bail  exonerated,  the  plaintiff 
cannot,  after  the  entry  of  judg- 
ment, procure  his  arrest  for  the 
same  offense,  upon  a  warrant  is- 
sued under  and  by  virtue  of  the 
Hilwell  act.     (Townsend  agt.  Ne- 
bcnzahl,  20  Hun,  81.) 

22.  Discharge  from,  under  the  in- 
solvent law  —  when  granted  —  the 
fact  that  the  defendant  converted 
money  received  in  a  fiduciary  ca- 
pacity does  not  prevent  his  dis- 
charge.    (See  Kuydam  agt.   Belk- 
iMp,  20  Hun,  87.) 

23.  Undertaking  given  on  procuring 
order  of  arrest  —  power  of  court 
to  allow  an  amendment  of  defects 
therein.     (See  Irwin  agt  Jitdd,  20 
Hun,  562.) 

24.  A  warrant  of  arrest  cannot  be 
issued  under  the  provisions  of  the 
act  "  to  abolish  imprisonment  for 
debt    and    to   punish    fraudulent 
debtors  "  (chap.  300,  Laws  of  1831), 
to  enforce  a  judgment  in  an  action 
in  tort.     To  authorize  the  issuing 
of  the  warrant  it  must  appear  by 
the  affidavit    presented  that  the 
judgment   was    founded   upon   a 
contract,  or  that  the  cause  of  action 
was  to  recover  damages  for  the 
non-performance  of  a  contract,  ex- 
press or  implied.      (People  ex  rel. 
Dusenbury  agt.    Spier,   77  N.  Y. 
144.) 

25.  Accordingly,  held,  where  an  affi- 
davit, presented  for  the  purpose 
of  obtaining  a  warrant  under  said 
statute,    set   forth  a  judgment  in 
an   action    for    obtaining   money 
deposited  in  court  by  fraud  and 
imposition,  and  in  violation  of  an 
injunction,  that  defendant  was  not 
protected  from  arrest  in  that  ac- 
tion by  said  statute;  and  that  the 
affidavit  did  not  give  jurisdiction 


to  issue  a  warrant  under  the  satute. 
(Id.) 

26.  The  recitals  in  a  warrant  of  the 
governor  of    this    state    for    the 
arrest  of  a  fugitive  from  the  jus- 
tice  of    another  state  are   to   be 
taken,  at  least  prima  facie,  as  true. 
(People  ex  rel  Draper  agt.  Pinrker- 
ton,  77  N.  Y.,  245.) 

27.  A  return  therefore  to  a  writ  of 
habeas  corpus  setting  forth  such  a 
warrant, which  contains  recitals  of 
facts  necessary  to  confer  authority, 
under  the  Constitution  and  laws 
of  the  United  States,  to  issue  it,  is 
a  sufficient  justification  for  hold- 
ing the  prisoner,  without  produc- 
ing the    papers  or  evidence    on 
which  the  governor  acted.     (Id.) 

28.  As  to  whether  the  warrant   is 
conclusive,  or  may  be  met  by  evi- 
dence on  the  part  of  the  prisoner 
showing  that  the  papers  presented 
to  the  governor  were,  in  fact,  de- 
fective, quw.re.     (Id.) 

29.  Where,    in    an    affidavit    upon 
which  an  order  of  arrest  is  granted, 
the  facts  are  stated  positively,  not 
on  information  and  belief,  are  not 
denied  or  disputed  by  defendant 
when  opportunity  is  afforded,  and 
the  facts  alleged  are  not  such  that 
the  affiant  could  not  by  any  possi- 
bility have  sufficient  knowledge  of 
to  verify,  an  appellate  court,  sit- 
ting in  review  of  the  order,  may 
take  the  facts  as  stated.     (Pierson 
agt.  Freeman,  77  N.  Y.,  5^J.) 

30.  Where  facts  are  thus  positively 
affirmed,  the    affiant    is    not    re- 
quired to  state  the  source  of  his 
knowledge  or  his  means  of  infor- 
mation;   this    is    necessary    only 
where  the  facts  are  stated  on  infor- 
mation and  belief.     (Id.) 


ASSIGNEE. 

1.  An  assignee  for  the  benefit  of 
creditors  is  not  required,  pending 
an  action  for  the  foreclosure  of  a 
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mortgage  made  by  his  assignor, 
where  the  mortgagees  have  pos- 
session of  the  mortgaged  lands, 
through  a  receiver,  to  pay  taxes  in 
arrears  when  the  mortgaged  lands 
are  insufficient  security.  (Matter 
of  Lewis,  ante,  251.) 

2.  The  statute  has  provided  for  the 
mode  in  which  an  assignee  in  an 
assignment  for  the  benefit  of  cred- 
itors under  the  statute,  where  there 
has  been  a  composition   between 
the  assignor  and  his  creditors,  may 
be  discharged,  which  is  on  a  pro- 
ceeding for  an  accounting  under 
the  act  (Laws  of  1877,   chap.  4(56, 
section  SiO).     (Matter  of  Assignment 
of  Horxfall,  ante,  265.) 

3.  The  only  mode  in  which  the  court 
has   power   to   discharge   the   as- 
signee is  upon  proof  of  the  com- 
position in  a  proceeding  for  an 
accounting     (Id.) 

4.  It  is  essential  and  indispensable 
that  there  should  be  an  account- 
ing in  every  case,  and  that  it  can- 
not be  dispensed  with  unless  there 
has  been  a  clear,  distinct  and  un- 
doubted waiver   of   it    by   every 
creditor  who   could   in  any  way 
be  affected  by  the  assignee's  dis- 
charge.    (Id.) 


ASSIGNMENT. 

1.  The  creditors  have   an  absolute 
right  to  examine  into  the  affairs 
of  the  assignors,  and  for  that  pur- 
pose to  inspect  their  books.     (Mat- 
ter of  Isidor  and  Ilein,  ante,  98. ) 

2.  The  inspection  need  not  be  made 
by  the    creditor  personally.     He 
may  designate  some  one  to  make 
it  for  him,  and  it  cannot  be  an  ob- 
jection that  the  person  so  desig- 
nated is  an  expert.     (Id.) 

3.  A  father  made  an  assignment  of 
all  his  property  to  his  son,  in  con- 
sideration that  the  latter  should 
pay  four  debts  specified  therein 
and  support  the    grantor's  wife 


during  her  natural  life.  The  con- 
veyance was  made  by  the  father 
with  intent  to  defraud  his  credit- 
ors, but  was  accepted  by  the  son 
in  good  faith,  with  the  desire  to 
prevent  his  father  from  squander- 
ing the  property,  and  in  the  belief 
that  the  debts  named  were  all  his 
father  owed.  On  subsequently 
learning  of  the  existence  of  other 
debts,  the  son  paid  some  of  them, 
in  pursuance  of  an  agreement 
with  his  father,  by  which  he  was 
to  have  a  lien  upon  the  property 
for  the  amounts  so  advanced  by 
him.  In  this  action,  brought  by  a 
receiver  appointed  in  proceedings 
supplementary  to  execution,  to  set 
aside  the  conveyance  as  fraudu- 
lent, held,  that  the  son  was  properly 
allowed  the  amounts  advanced  by 
him  in  paying  the  debts  of  his 
father  existing  at  the  time  of  the 
assignment.  (Pondagi.  Comstock, 
20  Hun,  492.) 


ATTACHMENT. 

See  APPEAL. 

Claflin  et  al.  agt.  Baere,  ante,  20. 

1.  In  an  action  against  the  members 
of  a  firm,  the  plaintiff,  D.,  pro- 
cured an  attachment  upon  an  affi- 
davit which  omitted  to  state  that 
the  amount  which  he  claimed  was 
due  over  and  above  all  counter- 
claims known  to  him.  Both  de- 
fendants were  non-residents.  The 
one,  B.,  upon  whom  personal  serv- 
ice in  the  action  was  made  appear- 
ed, but  interposed  no  defense. 
The  other,  W.,  was  not  personally 
served  with  process,  and  publica- 
tion was  not  made  within  the  thirty 
days  required  by  the  statute.  In 
another  action  by  R. ,  the  attach- 
ment issued  was  also  against  both 
defendants,  ca^  of  whom,  B. ,  ap- 
peared, but  interposed  no  defense, 
and  the  other,  W.,  was  duly  pro- 
ceeded against  by  advertisement : 

Held,  that  D's  attachment  was 
bad,  ab  initio,  because  of  the  fail 
ure  to  comply  with  section  636  of 
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the  Code  of  Civil  Procedure,  in 
omiting  to  state  that  the  plaintiff 
was  entitled  to  recover  the  sum 
specified  over  and  above  all  count 
er-claims  known  to  him  (Per  BAH- 
RETT,  J.). 

Held,  also,  that  the  effect  of  non- 
publication  was  to  destroy  the 
attachment  of  D.  as  to  W.,  and 
were  it  not  for  his  failure  to  com- 
ply with  section  (5H6,  the  plaintiff, 
D. ,  would  be  entitled  to  retain  his 
attachment  as  to  B.  for  whatever 
it  was  worth.  It  could  not  be 
absolutely  discharged  merely  be- 
cause no  lien  upon  the  firm's  prop- 
erty had  been  thereby  acquired 
(Per  BARRETT,  J.).  (DonneU  agt. 
William*  etal.,  ante,  68.) 

2.  A  state  court  has  jurisdiction  of 
an  action  on  contract  brought  by 
a  resident  of  the  state  agairJst  a 
national  bank  incorporated  under 
title  62  of  the  Revised  Statutes  of 
the  United  States  located  in  an- 
other state.  (Robinson  agt.  National 
Bank  of  New  Berne,  ante,  218.) 

3.  The  last  clause  of  section  5242, 
United    States  Revised   Statutes, 
forbidding  an  attachment,  injunc- 
tion  or   execution    to   be   issued 
against  a  national  bank  before  final 
judgment  in  any  proceeding  in  a 
state  court   applies  only  to   such 
banks  as  have  committed  or  are 
contemplating  an  act  of  insolv- 
ency.    (Id.) 

4.  An    attachment    can,    therefore, 
issue    against    a    national    bank, 
except  under  the  above  circum- 
stances,  from    a    state    court  as 
provided  by  the  Code  of  Civil  Pro- 
cedure (Affirming,  8.  C.,  58  How., 
30(5).     (Id.) 

« 

5.  After  an  attachment  is  invalidated 
by  failure  to  serve  or  publish  the 
summons  within  thirty  days  after 
the  issuing  of  the  warrant,  though 
the  court  may  acquire  jurisdiction 
and   proceed  with   the   action  in 
pt-rmnam  upon  the  service  of  the 
summons  or  the  defendant's  vol- 
untary appearance  at  a  later  date, 


yet  the  provisional  remedy  falls 
unless  the  service  is  effected  or 
the  publication  commenced  within 
the  time  prescribed  by  statute.  A 
defendant  has  a  right  to  move  to 
vacate  the  attachment  even  if  his 
object  be  to  assist  his  assignees, 
the  present  Code  expressly  giving 
a  status  to  other  interested'  parties 
(Blvstsom  agt.  Extes,  ante,  88 1.) 

6.  The  failure  to  allege,  in  the  lan- 
guage of  section  31(59,  subdivision 
5  of  the  Code  of  Civil  Procedure, 
that  the  defendant  is  an  adult  is 
not  material.     The  law  will  pre- 
sume that  he  is  an  adult,  and  what 
is   presumed  need  not   be  other- 
wise proved  in  the  first  instance. 
(Wentzler  agt.  Ross,  ante,  397.) 

7.  Facts  stated  in  an  affidavit  upon 
information    and  belief  are  evi- 
dence where  the  affiant  gives  the 
sources  of  his  information  and  a 
sufficient  excuse  for  not  obtaining 
the  affidavits  of  the  informants. 
(Id.) 

8.  A  mere  levy  under  an  execution 
is  not  such  an  actual  application 
of  the   attached   property  or   the 
proceeds  thereof,  under  section  682 
of  the  Code  of  Civil  Procedure,  as 
to  bar  the  right  of  the  subsequent 
lienor  to  move  to  vacate  the  same, 
as  provided  in  this  section.    (  Wood- 
mansee  et  al.  agt.  Rodgers,   ante, 
402.) 

9.  The  language  of  this  section  of 
the  Code  means  an  actual  and  real 
application  of  the  property  or  its 
proceeds,  as  distinguished  from  a 
constructive  one.     (Id.) 

10.  While  the  property  remains,  be- 
fore it  has  been  actually  transfer- 
red to  the  plaintiff,  or  in  rase  of 
sale,  before  its  proceeds  have  gone 
to  him,  it  is  possible  for  the  court 
to  control  and  determine  the  liens 
upon  it,  fixing  their  order  and  en- 
forcing their  payment  on  the  one 
hand,  or  discharging  or  removing 
them  on  the  other  (Affirming  .S.  C., 
58  MM.,  439).     (Id.) 
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11.  March  1,  1867,  the  Marine  Bank 
of  Chicago  recovered  a  judgment, 
in  the  supreme  court  of  this  state, 
against  T.  Van  Brunt,  of  the  city 
of  New  York,  who  died  December 
2!i,    1807.      Thereafter  an   action 
was  commenced  in  this  State  by 
one    Hammond   against   the   said 
Marine  Bank,  in  which  an  attach- 
ment was  issued  on  June  20,  18'i9, 
under  which  the  said   judgment 
was  attempted  to  be  levied  on,  by 
serving   a   certified   copy   of   the 
warrant  upon  one  of  the  attorneys 
who    represented    the    said   Van 
Brunt    in     the     action     brought 
against  him  by  the  said  bank.    No 
copy  of  the  attachment  was  served 
upon  any  of  the  legal  representa- 
tives of  Van  Brunt's  estate : 

Held,  that  the  attorney  was  not 
"  an  individual  holding  "  the  said 
judgment,  within  the  meaning  of 
section  '230  of  the  old  Code;  that 
it  could  only  be  attached  by  serv- 
ice upon  the  debtor,  as  therein 
provided,  and  that  as  no  such 
service  was  made  the  said  judg- 
ment was  never  legally  attached. 
(Matter  of  Flandrow,  20  Hun,  36.) 

12.  It  seems,  that  a  seizure  and  levy 
by  a  sheriff,  under  an  attachment 
against  one  person,  upon  the  entire 
property  of    a  firm,  as  the  sole 
property  of  the  debtor,  is  not  justi- 
fied by  showing  that   the  debtor 
has  an  interest,  in  the  property  as 
a  copartner.     (Atkins  agt.  Saxlon, 
77  N.  T.,  195.) 

13.  The  power  of  the  sheriff, "for  the 
purpose   of   rendering    the    levy 
upon  the  interest  of  one  partner  in 
the  co-partnership  property  effect- 
ual, to  take  possession  of  the  whole 
property,  is  merely  incidental  to 
the  right  to  reach  the  debtor's  in- 
terest; and  is  to  be  exercised  as 
far  as  possible  in  harmony  with, 
not  in  hostility  to,  the  rights  of  the 
other  partners.     (Id.) 

14.  When,  therefore,  the  sheriff  ex- 
ceeds this  limit;   and,  instead  of 
levying  on  the  debtor's  interest, 
levies  upon  and  seizes  the  prop- 


erty as  the  sole  property  of  the 
debtor,  he  is  a  trespasser.     (Id.) 

15.  An    attaching   creditor    cannot 
defend   an   action  brought  by  an 
assignee  of  the  debtor,  for  the  con- 
version of  a  chose  in  action  attach- 
ed,  by  showing  fraud  in  the  as- 
signment.    (Castle  agt.  Lewis,  78 

N:  Y.,  1:31.) 

16.  The  M.  G.  Co.,  a  manufacturing 
corporation  prior  to  May,  1872,  had 
three  trustees,  one  of  whom  resign- 
ed.    One  of  the   others  was  the 
treasurer  and  general  agent  of  the 
company,    having    charge   of   its 
property  and  business.     The  two 
remaining  trustees  left  a  portion 
of  the  company's  goods  with  B.  & 
Co  to  sell  on  commission,  and  sub- 
sequently, in  the  name  of  the  com- 
pany, made  an  assignment  of  the 
goods  unsold  and  of  the  proceeds 
of  sales  in  the  hands  of  B.  &  Co. 
to  A.,  to  secure  a  loan  made  by 
him  to  the  company,  and  in  pur- 
suance of   an  arrangment  made 
at  the  time  of  the  loan.     Inactions 
brought    by    an    assignee   of   A. 
against  creditors  of  the  company, 
who  had  caused  the  property  and 
the  avails  of  sales  to  be  levied  up- 
on   under    attachments    in   their 
favor,     defendants    claimed     the 
transfer  to  A.  to  be  void  for  want 
of    authority,    as   by   the   statute 
(sec.    1,  chap.    269,  Laws  of  I860, 
amending  chap.  40,  Laws  of  1848), 
it  is  required  that  such  corpora- 
tions shall  have  not  less  than  three 
trustees : 

Held-,  untenable;  that  the  objec- 
tion was  not  available  in  these 
actions,  and  defendants  were  not 
in  a  position  to  raise  the  same. 
(Id.) 

17.  It  appeared  that  after  the  levy 
plaintiff   sought  to  establish    his 
title  by  the  aidx>f  a  sheriff's  jury; 
defendants'     attorney     appeared, 
and  upon  his  request  an  adjourn- 
ment was  had  upon  his  stipulating 
to  give  a  bond  of  indemnity:  he 
also  received  a  portion  of  the  pro- 
ceeds of  the  sale  of  the  goods. 
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Held,  that,  in  the  absence  of 
proof  of  want  of  authority  in  the 
attorney,  defendants'  interference 
with  the  property  was  sufficiently 
established  to  render  them  liable 
for  the  conversion.  (Id.) 

18.  Upon  motion  made  under  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure (sec.  68'2),  giving  a  person 
having  a  lien  upon  property  at- 
tached, acquired  subsequent  to  the 
attachment,  a  right  to  apply  to 
vacate  or  modify  it,  it  appeared 
that  the  attorney  of  the  party 
claiming  the  lien  delivered  to  the 
clerk  of  E.  county  a  judgment-roll, 
including  a  sufficient  statement  in 
writing  to  warrant  the  entry  of  a 
judgment  by  confession  in  her 
favor  against  the  attachment  debt- 
or; the  clerk  did  not,  in  fact,  enter 
the  judgment,  but  delivered  a  tran- 
script to  the  attorney,  which  was 
filed  the  next  day  in  the  office  of 
the  clerk  of  N  county,  and  exe- 
cution issued  to  the  sheriff  of  that 
county: 

Held,  that  the  lien  acquired  by 
the  docket  of  the  judgment  in 
N.  county  and  the  issuing  of  exe- 
cution, upon  the  personal  property 
of  the  debtor  in  that  county,  was 
sufficient,  until  set  aside,  to  confer 
upon  the  plaintiff  therein  the 
rights  of  a  lienor  under  said  pro- 
vision. (Steube/i  Co.  Bk.  agt.  Al- 
beryer,  78  N.  Y.,  252.) 


19.  The  grounds  upon  which  a  war- 
rant of  attachment  was  issued 
were,  as  stated  in  the  affidavit, 
that  the  attachment  debtor  was 
"about  to  assign,  dispose  of,  or 
secrete  his  property  with  intent  to 
defraud  his  creditors  "  All  of  the 
material  facts  were  stated  on  infor- 
mation and  belief  only;  it  was  not 
shown  that  the  persons  from  whom 
the  affiant  professed  to  have  ob- 
tained his  information  were  absent, 
or  that  their  depositions  could  not 
be  procured: 

Held,  that  the  affidavit  was  insuf- 
ficient to  give  the  court  jurisdic- 
tion to  issue  the  attachment;  and 


that  the  order  granting  it  was  re- 
viewable  here.     (Id.) 

20.  Where  the  affidavits  upon  which 
an  attachment  was  granted,  and 
those  used  in  opposing  a  motion 
to  vacate  the  same,  show  a  state 
of  facts  authorizing  the  granting 
of  the  attachment  upon  the  ground 
stated,  an  order  denying  the  mo- 
tion is  not  reviewable  here.  (  Whit- 
n her 'Agt.  Imp.  Skirt  Mfg.  Co.,  78 
N.  Y.,  621.) 


ATTORNEY  AND   CLIENT. 

1.  It  is  the  duty  of  the  court,  in  a 
case   where    an    attorney   retains 
money  collected  by  him,  as  com- 
pensation  for    professional    serv- 
ices  rendered  and  disbursements 
expended  by  him,  to  see  to  it  that 
while  the  attorney  is  protected  in 
his  legal  rights,  and  fairly  compen- 
sated for  his  services,  he  does  not 
take  the  slightest  advantage  of  his 
particular  relations  to  his  client, 
or  of  the  fact  that   the  disputed 
moneys  are  in  his  own  hands  and 
may   be   retained   by  him   under 
his  lien  until  his  compensation  is 
adjusted.     (Matter  of  Knapp,  ante, 
307.) 

2.  It  must  be    shown,  where    the 
charges  are  against  an  executor, 
not  only  that  they  are  a  fair  com- 
pensation  for  such  services,   but 
that  they  were  the  proper  subject 
of  charges   against   an    executor, 
and  were  necessary  under  the  cir- 
cumstances.    (Id.) 

3.  Interviews  with  creditors  of  the 
estate  and  the  answering  of  their 
inquiries  are  not  the  proper  basis 
of  a  claim   against  the   client  of 
the  attorney.     (Id.) 

4.  A  lawyer  has  no  right,  while  act- 
ing merely  as  a  lobbyist,  to  a-sk 
the  court  to  consider  him  as  enti- 
tled to  the  protection  and  compen- 
sation generally  regarded  as  due 
to  the  office  of 'attorney  and  coun- 
selor.    (Id. ) 


536 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


5.  Although  an  attorney  is  prohib- 
ited by  the  laws  of  the  United 
States  from   charging  or  taking 
more  than  ten  dollars  for  prose- 
cuting a  claim  for  a  pension,  such 
prohibition  does  not  cover  services 
rendered  for  the  person  claiming 
the  pension  after  the  certificate  for 
the  same  was  issued.     (Adee  agt. 
Howe,  ante,  459.) 

6.  Dissolution  of  a  firm  of  lawyers, 
by  the  death  of  one  of  them  — 
duty  of  the  survivor  as  to  carry- 
ing on  pending  litigations,  without 
charge,  for  the  benefit  of  the  estate 
of  the  deceased.     (See  Sterne  agt. 
Goep,  20  Hun,  396.) 

7.  A    surrogate  has  no  authority, 
upon  the  accounting  of  an  execu- 
tor, to  direct  him  to  pay  a  sum  to 
his  counsel  for  the  services  of  the 
latter;  charges  for  services,   ren- 
dered by  an  attorney  to  an  exe- 
cutor,  are    against   the  executor 
individually,  and  there  is  no  au- 
thority warranting    a    decree   in 
favor  of  the  attorney,  against  the 
estate,  or  against  the  executor  as 
such.      (Seaman  agt.    WhiteJiead, 
78  N.  T.,  306.) 

8.  The  allowances  authorized  to  be 
made  by  the  act  of  1863,  relating 
to  proceedings  in  the  surrogate's 
court  (sec.  8,  chaw.  362,  Laws  of 
1863),  are  to  the  executor  himself, 
and  allow  him  to  charge  the  estate 
for  such  counsel  fees  as  he  has 
been  obliged  to  pay,  limited,  how- 
ever,   by  the  rate  prescribed  by 
the  act.     (Id.) 

9.  It  is  not  within  the  scope  of  the 
authority  of   an   attorney  in   an 
action  to  change  the  rights  of  his 
client,  except  so  far  as  it  may  be 
done  in  the  action  ;    he  cannot 
justify    the    commencement    of 
another  action,  or  create  a  cause 
of  action  against  his  client  which 
did  not  before  exist.    ( Arthur  agt. 
Homestead  F.  Ins.  Co.,  78  2V.  Y., 
462.) 

10.  Where  the  court  assigns  counsel 


to  defend  a  prisoner,  the  counsel's 
claim,  for  his  services,  is  not  a 
legal  charge  against  the  county. 
(People  ex  rel.  Ransom  agt.  Suprs. 
Nia.  Co.,78N.  Y.,  622.) 


BAIL. 

1.  The  plaintiff  in  error  upon  being 
brought  before  the  police  justice 
of  the  town  of  VVatervliet,  acting 
as  a  court  of  special  sessions,  vipon 
a  warrant  charging  him  with  the 
offence  of  petit  larceny,  pleaded 
not  guilty,  and  the  said  plea  was 
duly  entered  in  the  minutes  of  the 
court.     The  case  was  then,  upon 
his  application,  twice  adjourned. 
On  the  last  adjourned  day  he  ap- 
peared and  stated  that  he  would 
waive  an  examination,  and  offered 
to  give  bail  to  appear  and  answer 
any    indictment    that    might    be 
found  against  him.      The  justice 
refused  to  permit  him  to  do  so, 
and  he  was  thereupon  tried  and 
convicted,  and  sentenced  for  the 
said  offence : 

Held,  that  the  accused  by  plead- 
ing to  the  charge,  without  object- 
ing, and  applying  for  and  obtaining 
two  adjournments,  had  waived  his 
right  to  waive  an  examination  and 
give  bail.  (Devine  agt.  People,  20 
Hun,  98.) 

2.  Chapter  390  of  1879.     Does  not 
restrict  the  power  of  a  justice  of 
the  supreme  court  to  admit  to  bail 
one  arrested  for  a  criminal  offense. 
(People  ex  rel. 

20  Hun,  241.) 

3.  The  exercise  of  the  power  given 
by  the  provision  of  the  Revised 
Statute  (2  E.  S.y  728,  sec.  56),  au- 
thorizing a  justice  of  the  supreme 
court  to  admit  to  bail  a  person 
indicted  for  a  bailable  offense,  if 
the  court  having  sognizance  of  the 
offense  is  not,  at  the  time  sitting, 
is  not  restricted  to  the  county  in 
which  the  indictment  was  present- 
ed; and,  under  that  provision,  one 
arrested  upon  a  warrant  after  in- 
dictment may  be  admitted  to  bail 
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by  a  justice  in  the  county  where 
he  is  arrested,  although  the  indict- 
ment was  found  in  another  county. 
(T/te  People  agt.  Clews,  77  N.  Y., 
89.) 

4.  Said  provision  was  not  repealed 
or  altered  by  the  provision  of  the 
act  of  18:10  (sec.  62,  chap,  320,  Lam 
of  1830).  providing  for  the  issuing 
of  warrants  of  arrest  after  indict- 
ment found,  which  prescribes  pro- 
ceedings upon  such  warrants  when 
served  in  a  county  other  than  that 
in  which  the  indictment  was  pre- 
sented. The  purpose  of  the  later 
enactment  was  to  add  to,  not  to 
repeal,  alter  or  amend  the  former 
one.  (Id.) 

BANK. 

1.  An  out  of  town  note  or  draft  de- 
posited with  a  bank  for  collection 
may  be  sent  by  mail  to  the  bank 
on  which  it  is  drawn  or  made 
payable,  provided  that  be  the  or- 
dinary method  of  transacting  such 
business.      Such    first-mentioned 
bank  is  authorized  to  surrender 
the  note  given  for  collection  to 
the  bank  upon  which  it  was  drawn 
on   receiving    its    draft    for    the 
amount.    (Nidig  agt.  National  City 
Bank  of  Brooklyn,  ante,  10.) 

2.  In  an  action  against  a  bank  for 
negligence,  while  acting  as  a  col- 
lection agent,  it  is  incumbent  on 
the  plaintiff  to  prove  in  what  re- 
spect the  defendant  has  been  neg- 
ligent.    So  long  as  the  collecting 
agent  has  pursued   the   ordinary 
and  reasonable  methods  of  making 
the  collection,  it  is  free  from  fault 
What    is    sufficient    evidence   of 
agency  considered.     The  effect  of 
not  presenting  a  note  or  check 
payable  at   the    particular  place 
where  it  is  payable  discussed  and 
explained.      Payment    made    by 
check  or  note,  when  inoperative 
if    such  check  or  note    be    dis- 
honored.    Effect  of  failure  of  the 
bank  pending  the  collection.     In- 
solvency must  be  proved  and  will 
not  be  presumed.    (Id.) 

VOL.   LIX         68 


BANKRUPTCY. 

1.  A  discharge  in  bankruptcy  may 
be  pleaded  by  a  simple  averment, 
that  on  the  day  of  its  date  it  was 
granted  to  the  bankrupt,  setting 
forth  a  copy  thereof.     In  such  a 
case   it  is   not   necessary  for  the 
defendant  to  allege  the  facts  which 
show  that  the  court  of  bankruptcy 
had  jurisdiction  of  the  party  or 
of  the  subject-matter.     (Cruniwett 
etal.  agt  Burr,  ante,  93.) 

2.  All  other  proceedings  which  are 
relied  upon  to  discharge  a  bank- 
rupt from  his  debts  must,  when 
pleaded,  be  accompanied  by  aver- 
ments which  show  that  the  court 
in  which  they  were  taken  had  ju- 
risdiction  of  the  parties   and  of 
the    subject-matter.      Such    pro- 
ceedings are  regarded  as  the  judg- 
ment of  an  inferior  court  of  special 
and  limited  jurisdiction,  or  as  a 
discharge  in  insolvency,  and  juris- 
diction must    be   shown   by  the 
averment    of    facts    which    con- 
ferred it     (Id.) 

3.  This  court  has  jurisdiction  in  all 
actions,  legal  or  equitable,  brought 
by  an   assignee  in  bankruptcy  to 
recover  the  estate  of   the   bank- 
rupt,  or  to   determine   rights  to 
property  claimed  by  him  as  such 
assignee,  or  in  any  way  affecting 
the  same,  and  the  jurisdiction  con- 
ferred upon  the  Federal  courts  by 
section  1  of  the  bankrupt  act  was 
not  exclusive.     Nor  does  the  sub- 
sequent amendment  to  that  sec- 
tion passed  June  22,  1874,  affect 
the  statute  in  this  respect      (Ruth- 
erford agt.  Hewey  et  al.,  ante,  231.) 

4.  An  assignee  in  bankruptcy  may 
maintain  an  action  for  partition. 
(Id.) 

5.  Leave  of  the  bankruptcy  court 
is  not  necessary  before  commenc- 
ing the  action.     (Id.) 

6.  The  two  years'  limitation  of  the 
bankruptcy  act  has  no  application 
to  such  a  case  as  this.     The  suit 
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is  not  to  recover  property  in  dis- 
pute or  to  which  there  is  any  ad- 
verse claim,  but  it  is  brought  for 
the  purpose  of  getting  it  into  a 
situation  where  it  will  bring  the 
largest  sum  to  the  estate.  (Id.) 

7.  Nor  does  the  discharge  of  the 
bankrupt  restore  to  him  this  prop- 
erty.    (Id.") 

See  SAVINGS  HANKS. 

Jlun  agt.  Gary  et  al.,  ante,  426. 

8.  This  action  wa,s  brought  by  the 
plaintiff   to   recover   for  services 
rendered  to,  and  for  lumber  con- 
verted by  the  defendant  as  assignee 
in  bankruptcy  of  one  Sisson.     In 
the  summons  and  complaint  the 
defendant    was    named    "  as    as- 
signee,"   and    the    services  were 
alleged  to  have  been  rendered  to, 
and   the   property   to   have   been 
converted  by  him,  as  such  assignee; 

Held,  that  for  services  rendered 
to  the  defendant  after  his  appoint- 
ment as  assignee,  and  for  property 
converted  by  him,  whether  or  not 
the  proceeds  were  applied  to  the 
Use  of  the  bankrupt  estate,  he  was 
liable  individually  and  not  in  his 
representative  capacity  as  as- 
signee. That  the  allegations 
showing  that  the  defendant  was 
sued  as  assignee  and  not  individ- 
ually could  not  be  disregarded, 
and  that  the  complaint  must  be 
dismissed.  (Griswold  agt.  Watkins, 
20  Hun,  114.) 

9.  Semble,  that  even  if  the  bankrupt's 
estate  could  be  held  liable  for  such 
acts  of   the  assignee,  the  United 
States  courts  would,  under  subdi- 
vision 6  of    section    711   of    the 
United    States   Revised   Statutes, 
have  exclusive  jurisdiction  of  an 
action  to  reach  the  assets  of  the 
bankrupt.     (Id.) 

10.  State  courts  have  jurisdiction  of 
an  action  by  an  assignee  In  bank- 
ruptcy to  set  aside  and  have  de- 
clared  void   a  chattel    mortgage 
executed  by  the  bankrupt,  on  the 
ground     that     it    constitutes    a 


fraudulent  preference  within  the 
bankrupt  act,  and  to  compel  an 
accounting  on  the  part  of  the 
mortgagee;  it  is  not  a  matter  or 
proceeding  in  bankruptcy  within 
the  meaning  of  section  7  1  of  the 
United  States  Revised  Statutes. 
(Ansley&gt.Pat(erson,77N.  F.,  156.) 

11.  The  remedy  given  by  the  bank- 
rupt act  (U.  £  R.  8.,  sec.  51^0), by 
application   to  the  district   court 
which  granted  a  discharge,  to  an- 
nul it,  applies  only  to  cases  where, 
upon  some  of  the  grounds  speci- 
fied, the  creditor  could  ha,ve  suc- 
cessfully opposed  the  granting  of 
the  discharge,  had   he  known  of 
the  facts  at  the  time  of  the  appli- 
cation.    (Portion  agt.  Lawrence,  77 
N.  Y.,  207.) 

12.  The  remedy  given  by  said  act 
is  exclusive  only  when  the  inva- 
lidity of  the  discharge  is  based  on 
one  or  more  of  the  grounds  speci- 
fied therein.     (Id.) 

13.  A  discharge  may  be  attacked  by 
a  creditor,  in  an  action  in  a  state 
court   to  recover  his  debt,  for  a 
fraud  which  is  not  one  of  those 
specified,  and  which  does  not  nec- 
essarily affect  its  validity  except 
as  to  the  creditor.     (Id.) 

14.  Where  a  discharge  in  bankrupt- 
cy is  pleaded,  the  territorial  juris- 
diction of  the  court,  granting  the 
discharge,   to   entertain   the   pro- 
ceedings, is  an  issuable  fact.     (Id.) 

15.  It   seems,   that   a  discharge    in 
bankruptcy  of   one  member  of  a 
co-partnership,  under  proceedings 
giving  no  schedule  of  firm  debts 
or  assets,  and  not  praying  for  a 
discharge  from  firm  liabilities, will 
not  relieve  the  bankrupt  from  such 
liabilities.'  (Id.)^ 

16.  As  to  whether  it  bars  recourse 
to  the  separate  estate  of  the  bank- 
rupt for  a  firm  debt,  quo&re.     (Id.) 

17.  An  action  for  the  conversion  of 
securities,  pledged  to  the  defend- 
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ant  as  collateral  security  for  a 
loan,  is  barred  by  the  defendant's 
discharge  in  bankruptcy.  (Henne- 
quin  agt.  Clews,  77  N.  Y.,  427.) 

18.  The  cause  of  action  is  not  a  debt 
"created  by  the   fraud     *    *    * 
of  the   bankrupt,      *     *      *     or 
while  acting  in  any  fiduciary  ca- 
pacity," within  the  meaning  of  the 
provision  of    the    bankrupt   act, 
declaring    that   such   debts   shall 
not  be  discharged  by  proceedings 
in  bankruptcy  (V.  S.  R.  S.,  sec. 
5117).     (Id.) 

19.  The  word  "fraud, "as  used  in 
said  provision,   means  an  active, 
express  fraud,   not   one    implied 
from  an  unjustifiable  or  illegal  act. 
(Id.) 


BEQUESTS   TO    CORPORA- 
TIONS. 
See  WILL 

Kerr  agt.  Dougherty,  ante,  44. 


BONA  FIDE  HOLDER. 

1.  To  constitute  an  indorsee  of  ne- 
gotiable paper  a  holder  for  value 
so  as  to  exclude   the  equities   of 
antecedent  parties  he  must  have 
relinquished  some  right,  incurred 
some  responsibility  or  parted  with 
value  upon  the  credit  of  the  paper 
at  the  time  of  the  transfer.     (Phce- 
nix     Insurance     Company      agt. 
Church,  ante,  293.) 

2.  If  the  indorsee,  at  the  time  of  re- 
ceiving a  diverted   note,  surren- 
ders a  pastdue  check  held  by  him 
and  made  by  the  person  delivering 
such  diverted  note  he  becomes  a 
bona  fide  holder  for  value  and  is 
entitled     to     recover,     and     this 
whether  the  surrendered  note  be 
not  due  or  overdue.     (Id.) 

3.  The  rule,  however,  is  technical 
and  is  not  to  be  extended   to   a 
bank    check    surrendered    under 
similar  circumstances.     (Id.) 


4.  The  distinction  consists  in  this, 
that  the  note  is  given  as  the  repre- 
sentative of    the   debt   while   the 
check  is  not.     Nor  is  it  even  a  se- 
curity for  it;  it  is  taken  in  place 
of  money.     Its  delivery  amounts 
to  a  representation  by  the  drawer 
that  there  are  funds  in  the  bank 
upon  which  it  is  drawn  sufficient 
to  meet  it,  and  if  the  representa- 
tion proves  untrue  the  check  is  a 
false  token  and  does  not,  in  any 
sense,  pay  or  discharge  the  debt. 
(Id.) 

5.  The  courts  of  this  state  will  not 
take  judicial  notice  that  the  law  of 
another    state    differs    from    our 
own.     (Id.) 

6.  The  various  cases  reviewed  (See 
same  case,  reported  vol.  5G,  pp.  29, 
493).     (Id.) 


BURDEN  OF  PROOF. 

1.  This  action  was  brought  by  the 
plaintiff  to  recover  certain  bonds, 
claimed  to  have  been  the  property 
of  his  intestate  at  the  time  of  his 
death,  which  were   held   by   the 
defendant,  and  which  she  had  re- 
fused to  deliver  upon  the  plaintiff's 
demand.      The  answer  admitted 
the  plaintiff's  appointment  as  ad- 
ministrator and  that  the  intestate 
owned  the  bonds  in  his  life-time, 
but  averred  that  prior  to  his  de- 
cease they  became  the  property  of 
the  defendant  by  a  donatio  mortis 
cnuxfi,  and  that  she  then  took  and 
thereafter  continuously  kept  pos- 
session of  them: 

Held,  that  the  defendant  held 
the  affirmative,  and  that  the  bur- 
den of  establishing  the  alleged 
gift  rested  upon  her.  (Conklin 
agt.  Conklin,  20  Hun,  278.) 

2.  The    defendant,    who    was    the 
widow  of   the   intestate,  testified 
that  a  few  days  before  his  death 
she  took  possession  of  the  bonds, 
and   kept    continuous    po>se<sion 
thereof  until  after  his  death,  when 
she  deposited  them  with  a  friend: 
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Held,  that  this  evidence  failed 
to  show,  as  between  a  husband 
and  his  wife,  a  change  of  the  title 
to  the  bonds,  or  in  any  )egal  sense 
a  change  of  his  possession  thereof, 
and  was  insufficient  to  establish  a 
gift  from  the  husband  to  his  wife. 
(Id.) 

3.  Where,  in  an  action  to  recover 
property  delivered  to  a  warehouse- 
man, the  plaintiff  proves  a  refusal 
or  omission  on   the   part  of   the 
warehouseman  to  deliver  the  prop- 
erty after  the  same  has  been  duly 
demanded,   the  burden  of   proof 
is  shifted,   and  the  defendant   is 
bound  to  account  for  the  property 
and  excuse  his  omission  to  deliver 
the  same.     (Golden  agt.  Homer,  20 
Hun,  438.) 

4.  In  cases  where  contributory  negli- 
gence may  be  claimed,  the  absence 
thereof  is  part  of  the   plaintiff's 
case,  and  the  burden  of  satisfying 
the  jury   on   that  point   is   upon 
plaintiff.     (Hale  agt.  Smith,  78  N. 
Y.,  480.) 


CEMETERY  LOT. 

.  Where  a  person  has  taken  a  con- 
veyance of  a  burial  lot,  and  has 
made  interments  therein  of  the 
dead  of  his  family,  it  is  in  such 
condition  that  it  cannot  be  mort- 
gaged to  secure  the  payment  of  a 
debt  or  the  return  of  money  bor- 
rowed. (Thompson  agt.  Hickey, 
ante,  434 ) 


CERTIORARI. 

1.  A  writ  of  certiorari  will  not  lie 
to  the  corporation  of  the  city  of 
New  York  to  correct  alleged  errors 
of  the  board  of  assessors,   or  of 
the  board  of  revision  and  correc- 
tion of  assessments  therein.    (Peo- 
vle  ex  rel.  liobbins  agt.  Mayor,  20 
Hun,  73.) 

2.  The  writ  must  be  directed  to  the 
board  having  the  matter  in  charge 


at  the  time  it  issues    from    the 
court.     (Id.} 

3.  A  certiorari,  to  review  summary 
proceedings  for  a  forcible  entry 
and  detainer,  may  be  issued  after 
the  defendant  had  traversed   the 
inquisition,   and  before   the   pro- 
ceedings upon  the   said   traverse 
have  been  completed.     (People  ex 
rel.  Pierce  agt.  Govill,  20  Hun,  460.) 

4.  Where  assessors  for  a  local  im- 
provement adopt  the  correct  legal 
rule,  ^.  e.,  that  all  property  bene- 
fited must  be  assessed,  an  error  in 
determining  what   property  is  in 
fact  benefited  must  be   reviewed 
and  corrected  by  certiorari  not  by 
suit,     (Kennedy  agt.  City  of  Troy, 
77  N.  Y.,  493.) 

5.  It  is  within  the  discretion  of  the 
supreme  court  to  grant  or  with- 
hold a  common  law  certiorari,  and 
its  discretion  cannot  be  reviewed. 
(People  ex  rel.  Hudson  agt,  Ed.  Fire 
Comrs.,  UN.  Y.,  B05.) 

6.  An  unreasonable  delay  in  apply- 
ing for  the  writ  may  be  a  ground 
for  refusing  it,  and  tor  quashing  it 
even  after  a  hearing  on  the  return 
thereto.     (Id.) 


CITIZENSHIP. 

1.  Where  a  person  asking  to  be  reg- 
istered claims  to  be  a  citizen  by 
virtue  of  the  naturalization  of  his 
parents,  the  best  evidence  of  the 
naturalization  of  the  parent  would 
be  the  original  certificate  of  natu- 
ralization, or  a  duplicate  thereof, 
when  it  can  be  obtained.     But  a 
party  may,  in  the  matter  of  prov- 
ing   his     citizenship,     resort     to 
secondary  evidence  when  prelim- 
inary evidence  caanot  be  obtained. 
(The  People  ex  rel.  O'Donnell  agt. 
McNally,  ante,  500.) 

2.  Where  the  relator  stated  to  the 
inspectors,    under    oath,    that   he 
was  born  in  Ireland,  and  is  of  full 
age;  that  he  came  to  this  country 
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when  lie  was  about  five  or  six 
years  old;  that  his  father  was  a 
citizen  as -early  as  1858,  and  that 
he  has  seen  his  father  vote,  but  is 
unable  to  give  the  date  of  his 
father's  certificate  of  naturaliza- 
tion, although  he  had  seen  it;  that 
the  relator  has  voted  in  this  city 
for  the  last  fifteen  years,  and  that 
he  claimed  the  right  to  be  regis- 
tered on  the  ground  of  his  father 
having  been  naturalized  long  be- 
fore the  relator  became  of  age; 
that  his  father  had  been  dead  for 
over  twenty  years : 

Held,  that  in  the  absence  of  any- 
thing impeaching  the  relator's  tes- 
timony, his  oath  is  pritna  facie 
evidence  of  the  truth  of  his  state- 
ments, and  a  case  is  made  out  in 
which  it  is  impossible  for  the  per- 
son seeking  registration  to  pro- 
duce the  certificate  of  naturaliza- 
tion of  his  father. 

Held,  further,  that  in  such  a  case 
the  party  is  entitled  to  the  benefit 
of  secondary  evidence  to  establish 
his  right  to  vote,  and  that  the  al- 
leged elector  is  just  as  competent 
to  prove  that  fact  as  he  is  to  prove 
that  he  is  a  native  born  citizen,  is 
twenty-one  years  of  age,  his  place 
of  birth,  his  residence  and  that  he 
has  lived  for  the  requisite  time  in 
the  state,  county  and  election  dis- 
trict. (Id.) 


CODE  OF  PROCEDURE. 

1.  Section  11  —  Befiore  an  action  of 
trespass  can  be  said  to  affect  the  ti- 
tle to  real  estate,  within  the  mean- 
ing of  the  provision  of  the  Code 
of   Procedure  (sec.   11,  as  amend- 
ed by  chapter  322,  Lairs  of  1874), 
limiting  appeals  to  this  court,  the 
issues,  trial  and  judgment  must  be 
such  as  to  determine  or  establish 
the  title  in  favor  of  one  party  or 
the  other.      (Scully  agt.  Sanders, 
77  N.  Y.,  598.) 

2.  Section  91,  subdivision  5  —  Stat- 
ute of  limitations  —  When  amend- 
ments  thereto  are  applicable  to 
existing  causes  or  action.      (See 


Dubois  agt.  City  of  Kingnton,  20 
Hun,  500.) 

3.  Section  94  — Statute    of    limita- 
tions—  What  amendments  there- 
to are  applicable  to  existing  causes 
of  action.      (See  Dubri*  agt.  City 
of  Kinyxton,  20  Hun,  50U.) 

4.  Section  99 — The  provision  of  this 
section  of  the  Code  of  Procedure, 
declaring  that  an  action  .shall  be 
deemed   commenced,   within   the 
meaning  of  the  statute  of  limita- 
tions, when  the  summons  is  deliv- 
ered to  the  sheriff  or  other  officer 
with   intent  that  it  shall  actually 
be  served,  applied  only  to  defend- 
ants who  were  parties  to  the  action 
at  the  time  of  such  delivery, or  who 
were  made  parties  before  the  stat- 
ute had  run  against  the  claim  upon 
which   the   action   was   brought. 
Such  delivery  of  the  summons  did 
not   prevent   the   running  of  the 
statute  in  favor  of  persons  who, 
although  liable  upon  the  obliga- 
tion sued  upon,  were  not  named 
as  defendants   in   the  summons; 
and  it  is  immaterial   whether  the 
omission  was  by  design  or  through 
ignorance,    mistake   or    inadvert- 
ence. 

So,  also,  where  by  order  amend- 
ing the  summons  a  new  party  de- 
fendant was  brought  in,  the  suit 
was  only  commenced  as  to  him 
when  thus  brought  in;  and  if  be- 
tween the  time  of  the  commence- 
ment of  the  action  as  to  the  origi- 
nal parties,  and  the  time  when  the 
new  defendant  was  brought  in, 
the  period  of  limitation  had  ex- 
pired, a  plea  of  the  statute  in  bar 
of  his  liability  is  good.  (Shaw 
agt.  Cock,  78  N.  Y.,  194.) 

5.  Sections  172,  272— A  referee  had 
power,    under    these    sections   of 
Code   of    Procedure,    on    motion 
made  at  the  close  of  the  evidence 
in  a  case,  to  allow  an  amendment 
of  a  pleading  so  as  to  conform  it 
to   the  proof,    where  it   does  not 
substantially  change  the  cause  of 
action  or  defense. 

Where  the  referee,  without  ob- 
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jection  on  the  part  of  the  opposite 
party,  reserved  his  decision  on 
motion  made  for  such  an  amend- 
ment, and  granted  it  on  deciding 
the  case: 

Held,  proper.  (Chapin  et  al. 
agt.  Dobson,  78  N.  T.,  74.) 

6.  Section  235  —  Attachment    of   a 
judgment  —  Service  of  warrant  — 
when   it   must   be  made   on    the 
debtor  himself  —  the  attorney  not 
"  an  individual  holding  "  the  judg- 
ment,   within    meaning    of    said 
section.     (See  Matter  of  Flandrow, 
20  Hun,  36.) 

7.  Section  302  —  The  court  has  no 
power  to  release  a  defendant  held 
under  an    execution  against  his 
person,  because  of  his  inability  to 
endure  the  imprisonment. 

Section  302  of  the  Code  au- 
thorizing the  release  of  a  person 
committed  for  a  contempt,  in 
case  of  his  inability  "to  endure 
the  imprisonment, "is  not  applica- 
ble to  one  who  is  suffering  from 
a  malarial  fever,  but  only  to  one 
suffering  from  a  disease  in  the 
nature  of  a  slow  wasting,  a  steady 
diminution  of  the  vital  forces, 
tending,  unless  arrested  by  sun- 
light, open  air,  proper  exercise,  or 
the  enjoyment  of  freedom,  to  .a 
complete  destruction  of  his  con- 
stitution, and,  as  a  not  remote  con- 
sequence, death.  (Moore  agt. 
McMahon,  20  Hun,  44.) 

8.  Section    305  —  Defendants    who 
sever  in  their  defense  and  all  of 
whom  succeed  are  entitled  to  sepa- 
rate bills  of  costs  under  this  section 
as  matter  of   law,   subject,   how- 
ever, to  the  power  of  the  court  to 
confine  them  to  one  bill  in  case  it 
should  be   made  to  appear  that 
they  had  made  their  separate  de- 
fenses collusively  to  enhance  costs. 
( Williams  agt.  C'assady  et  al.,  ante, 
490.) 

9.  Section  309  — Under  the  judici- 
ary act  the  poundage  of  the  referee 
on  foreclosure  and  sale  is  limited 
to   ten    dollars,    and    is    not  in- 


creased by  the  act  of  1876 
amending  this  section  of  the  Code 
of  Procedure. 

This  amendment  does  not  give 
the  right  to  such  fees  or  pound- 
age, but  is  merely  a  limitation  of 
the  fees  or  poundage  allowable, 
the  right  thereto  being  dependent 
upon  other  statutory  provisions. 

If  the  seventy-seventh  section 
of  the  judiciary  is  repealed  the 
referee  is  remitted  to  the  three  dol- 
lars per  day  under  the  general  rule 
as  to  referees'  fees  (liirge  agt. 
Ainsworth  et  al.,  ante,  473.) 

10.  Section  309  —  Additional  allow- 
ance—  when  a  case  is  ditiicult  and 
extraordinary  so  as  to  justify  it. 
(See  Morrison  agt.  Agate,  20  Hun, 
23.) 

11.  Section  313  —  An  oral  agreement 
between  the  parties  to  an  action  on 
trial  before  a  referee,  entered  by  a 
stenographer   upon    his   minutes, 
leaving  it  to  the  referee  to  fix  his 
own  compensation,  is  not  an  agree- 
ment in  writing  by  the  parties  for 
another  rate  of  compensation  than 
that  prescribed,  such  as  is  author- 
ized by  the  provision  of  this  sec- 
tion regulating  referees'  fees. 

If  such  an  agreement  can  be  con- 
sidered one  in  writing,  it  is  not 
binding  as  it  does  not  fix  any  rate 
of  compensation. 

The  cases  holding  that  oral 
agreements  between  parties  or 
their  attorneys,  made  in  open 
court,  in  respect  to  matters  con- 
nected with  the  litigation,  are 
binding  and  will  be  enforced,  have 
no  application  to  such  an  agree- 
ment, as  it  has  reference  to  a 
matter  wholly  collateral  to  the  liti- 
gation which  is  regulated  by 
statute.  (First  National  Bank  agt. 
Tamajo  et  al.,  77  N.  Y.,  476.) 

12.  Section  348  —-.This  plea  was  in- 
terposed in   an   action    upon    an 
undertaking  given  on  appeal.     It 
appeared  that  a  former  action  had 
been   brought,    the  complaint   in 
which  omitted  to  allege  that  notice 
of  judgment  had  been  served  as 
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required  by  this  section  of  the 
Code  of  Procedure;  the  complaint 
was  demurred  to  and  demurrer 
sustained  because  of  this  omission ; 
and  before  the  commencement  of 
the  second  action  the  former  suit 
had  proceeded  to  final  judgment 
on  the  demurrer,  which  judgment 
remained  unsatisfied.  Notice  of 
judgment  was  served  after  the 
commencement  of  the  first  and 
prior  to  the  second  action- 

Held,  that  the  plea  was  not  sus- 
tained ;  also  that  the  former  judg- 
ment was  not  a  bar.  (Porter  agt. 
Kintjxbury  ct  al.,  77  N.  Y.,  104.) 

13.  Section  371 — Judgment  in  jus- 
tice's court  —  who  entitled  to  costs 
on  a  partial   affirmance  of   such 
judgment   by   the   county   court. 
(SeeChttpin  agt.  tikeel,  20  Hun,44S ) 

14.  Section    875  —  The    proceeding 
provided  for  by  this   section    to 
bind  a  joint  debtor  not  originally 
summoned  is  a  special  statutory 
proceeding,  and  a  party  defendant 
is  entitled  to  twenty  days'  notice, 
and  this  although  the  suit  be  in 
the  marine  court.  (Kernochan  agt. 
Bland,  ante,  97.) 

15.  Section  399  —  In  an  action  upon 
a   promissory   note,    the    defense 
was,  in  substance,  that  defendants 
purchased  for  plaintiff,  and  with 
her  money,  certain  United  States 
bonds;  that  she,   not  desiring  to 
be  known  as  the  purchaser,  they 
were     bought    in    a    defendant's 
name,  and  left  in  their  hands  for 
safe  keeping,  the  note  being  given 
as  a  means  of  insuring  the  deliv- 
ery of  the  bonds  when  called  for, 
or   of  obtaining   a   compensation 
therefor  if  they  were   withheld; 
and  that   the   bonds  were   subse- 
quently   delivered    to    plaintiff's 
husband,  who  was  her  authorized 
agent.     Upon  the  trial  one  of  the 
defendants  was  allowed  to  testify 
to   conversations   with   plaintiff's 
husband,  who  was  then  deceased, 
in  one  of  which  he  requested  wit- 
ness to  go  and  purchase  the  bonds 
in  his  own  name.     No  authority 


had  then  been  shown  in  plaintiff's 
husband  to  act  for  her,  and  the 
evidence  was  objected  to  on  that 
ground;  the  authority  was  subse- 
quently proved,  and  it  appeared 
from  the  record  that  the  trial  court 
knew  that  this  should  be  estab- 
lished before  the  declarations  were 
competent: 

lldd,  that  the  objection  was 
simply  to  the  order  of  proof,  which 
is  always  in  the  discretion  of  the 
court,  and  so  was  untenable. 

Also,  field,  that  the  testimony 
was  relevant. 

The  testimony  was  also  objected 
to  as  in  violation  of  the  spirit  of 
this  section  of  the  Code  of  Pro- 
cedure. 

Held,  untenable.  (Plainer  agt. 
Plainer  et  al.,  78  N.  Y.,  90.) 

16.  Section  399  —  In  an  action  by  a 
grantee  of  mortgaged  premises  to 
have  the  mortgage  canceled    as 
paid,  declarations  of  the  mortga- 
gor while  the  owner  and  in  pos- 
session, as  to  payments  made  by 
him  on  the  mortgage,  are  not  com- 
petent as  evidence  against  plaintiff. 

One,  through  whom  the  plain- 
tiff in  such  action  derived  title, 
is  incompetent,  under  this  section 
of  the  Code  of  Procedure  to  tes- 
tify as  to  declarations  made  by 
the  mortgagor,  he  being  at  the 
time  deceased.  (Foote&gl.  Bteclier, 
1SN.  Y.,  155.) 

17.  Section  399  — The  surety  upon 
the  bond  of  a  non-resident  exec- 
utor is  interested  in  the  event  of 
the  accounting  of   his  principal, 
within  the  meaning  of  this  section 
of  the  Code  of  Procedure. 

Accordingly  field,  that  such  a 
surety  was  incompetent  to  testify, 
as  a  witness  on  behalf  of  the  ex- 
ecutor, to  a  personal  transaction 
or  communication  between  him 
and  the  deceased.  (Mill?r  agt. 
Montgomery  et  al.,  78  ^V.  Y.,'282.) 

CODE  OF  CIVIL  PROCEDURE. 

1.  Sections   25,    52   and   53  —  Sum- 
mary proceedings  under  the  stat- 
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utes  to  recover  the  possession  of 
lands,  &c. ,  commenced  before  one 
marine  court  justice  may  be  con- 
tinued before  another  by  consent 
of  the  parties.  (People  ex  rel.  Jack- 
son agt.  Me  Adam,  ante,  465. ) 

2.  Section  1 49 — A  defendant's  right 
to  the  jail  liberties  under  this  sec- 
tion, is  not  in  the  least  affected  by 
a  direction  that  he  give  an  under- 
taking in  the  form  prescribed  by 
subdivision  1  of  section  575.     If 
the  defendant  does  not  desire  to 
to  give  the  bail  required  by  the 
order  to  effect  his  discharge,  he 
has  a  perfect   right  to  offer  the 
limit  bond  under  this  section,  and 
the   sheriff  would    be    bound  to 
accept  it.     (Boucicault  agt.  Bouci- 
cault,  ante,  181.) 

3.  Section  183  —  By  an  amendment 
of  this  section  the  defendant  has 
twenty  days  after  the  service  of 
the  order  of  arrest,   to  move  to 
vacate  the  same.     (Kohn  agt.  Burt- 
nett,  ante,  410.) 

4.  Section  190 — An  order  vacating 
and  setting  aside  an  ex  parte  order 
discharging  an  assignee  for  the 
benefit  of  creditors,  and  his  sure- 
ties from  all  liability  to  the  credit- 
ors, and  canceling  his  bond,  is  in 
the  discretion  of  the  court,  and 
is  not  reviewable  here. 

Such  an  order  also  is  not  appeal- 
able, as  it  is  not  a  final  order  with- 
in the  provision  of  the  Code  of 
Civil  Procedure  (sub.  3,  see.  190), 
regulating  appeals  to  this  court. 
(Matter  of  Horsfalls,  77  2f.  Y. ,  514.) 

5.  Section  191  — Where,  in  an  action 
for  divorce  on  the  ground  of  adul- 
tery, trial  is  had  before  a  referee, 
and  judgment  rendered  upon  his 
report    in    favor    of    defendant, 
which  is  reversed  by  the  general 
term  on  questions  of  fact  and  a 
new  trial  ordered,  the  order  of 
general  term  is  appealable  to  this 
court,   the  appellant   giving  the 
usual  stipulation  required  by  this 
section  of  Code  of  Civil  Proced- 
ure.   (Conger  agt.  Conger,  77  N.  Y., 
432.) 


6.  Section  420  —  Under    this    sec- 
tion, judgment  by  default  in  an 
action  for  conversion,  can  be  en- 
tered only  on  application  to  the 
court.     (Norton  agt.  La  Due,  ante, 
454.) 

7.  Section  440  —  Order  for   service 
of  summons  by  publication — when 
sufficient  —  designation  of   news- 
papers.    (See  Green  agt.  Squires, 
20  Hun,  15.) 

8.  Section  448  —  That  there  is  a  mis- 
joinder  of  parties  defendant  is  not 
a  ground  of  demurrer.     The  de- 
fect of  parties  defendant  for  which 
a  demurrer  may  be  interposed  un- 
der this  section,  is  a  deficiency. 
(Fish  agt.  Hose,  ante,  238.) 

9.  Section  448  —  It  seems,  that  where 
there  is  a  pressing  need  to  enforce 
a  lien  for  the  benefit  of  the  trust, 
one   of    several   trustees,    as   sole 
plaintiff,  may  bring  an  action  for 
that  purpose,  when  his  associates 
will  not  join ;  in  which  case  they 
may  be  made  defendants.    (Bockes 
agt.  Hathorn,  78  N.  Y.,  222.) 

10.  Section  452  —  Right  of   one  in- 
terested in  an  action  to  be  made  a 
party  thereto  —  when  such  right 
is  absolute.     (See  Earle  agt.  Hart, 
20  Hun,  75.) 

11.  Section  452  —  Where  an  action 
is  brought  by  the  attorney-general 
to  vacate  the  charter  of  a  railroad 
corporation,  which  has  leased  a 
portion  of  its  road  to  another  com- 
pany, the  lessee  has  such  an  inter- 
est in  the  subject  of  the  action  and 
in  the  real  estate  to  be  affected  by 
thejudgment  as  to  entitle  it,  under 
this  section  of  the  Code  of  Civil 
Procedure,  upon  application   for 
that  purpose,  to  be  made  a  party 
defendant. 

This  is  especially  so  when  the 
interests  of  the  fessor  are  protected 
by  stipulations  rendering  the  judg- 
ment innocuous  as  to  it,  though 
fatal  to  the  rights  of  the  lessee, 
and  where  there  is  reason  to  sup- 
pose that  the  lessor  is  not  unfriend- 
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ly  to  such  a  judgment.  (The  Peo- 
ple agt.  Albany  and  Vermont  It.  It. 
Co.,  77  N.  r.,232.) 

12.  Sections    524,  526  — Denial  of 
allegations  in  the  complaint  may 
be  made  upon  information  and 
belief. 

A  party  has  no  right  to  interpose 
an  unqualified  denial  in  a  verifica- 
tion, unless  it  be  founded  upon 
personal  knowledge,  and  where  he 
has  not  personal  knowledge,  but 
has  knowledge  or  information 
sufficient  to  form  a  belief,  he  is 
not  only  permitted  but  bound,  at 
his  peril,  to  deny  upon  informa- 
tion and  belief.  (Brotherton  agt. 
Dow  My,  ante,  206.) 

13.  Section  549  —  Under  this  section 
judgment  by  default  in  an  action 
for  conversion  can  be  entered  only 
on  application  to  the  court.     (Nor- 
ton agt.  La  Due,  ante,  454.) 

14.  Section  549  —  An  action  against 
a  common  carrier  for  loss  of  bag- 
gage, when  founded  on  the  breach 
of  the  carrier's  legal  duty  is  iu 
tort,  and  for  an  injury  to  property 
and  within  this  section  of  the  Code 
of  Civil  Procedure  and  not  on  con- 
tract.      (Catlin    agt.    Adirondack 
Co.,  20  Hun,  19). 

15.  Sections  549,  550,  557  and  558, 
as  amended    by  chapter  542  of 
1879  —  On  arrest  for  fraud  in  con- 
tracting a  debt  —  the  facts  estab- 
lishing the  fraud  must  be  alleged 
in  the  complaint.     (See  Hecht  agt. 
Levy,  20  Hun,  53.) 

16.  Section  549  —  Where,  in  an  affi- 
davit upon  which  an  order  of  ar- 
rest is  granted,  the  facts  are  stated 
positively,  not  on  information  and 
belief,  are  not  denied  or  disputed 
by  defendant  when  opportunity  is 
afforded,  and  the  facts  alleged  are 
not  such  that  the  affiant  could  not 
by  any  possibility  have  sufficient 
knowledge  of  to  verify,  an  appel- 
late court,  sitting  in  review  of  the 
order,  mdy  take  the  facts  as  stated. 
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Where  facts  are  thus  positively 
affirmed,  the  affiant  is  not  required 
to  state  the  source  of  his  knowl- 
edge or  his  means  of  information; 
this  is  necessary  only  where  th.e 
facts  are  stated  on  information  and 
belief.  (Pierson  agt.  Freeman.  77 
N.  T.,  589.) 

17.  Section  550  —  Subdivision  4  of 
this  section  was  intended,  and  is  a 
substitute,  for  the  writ  of  ne  exeat. 
As  the  judgment  in  a  divorce  suit 
may  require  the  performance  of 
an  act,  the  neglect   or  refusal  to 
perform  which  would  be  punisha- 
ble by  the  court  as  a  contempt,  the 
case  is  brought  within  subdivision 
4  of  this  section.     (Boucicault  agt. 
Boucicault,  ante,  131.) 

18.  Section  575  —  An  order  of  arrest 
is  not  irregular  which  prescribes 
the  form  of  undertaking  as  di- 
rected in  subdivision  one  of  this 
section.      (Boucicault  agt.   Boud- 
cault,  ante,  131.) 

19.  Section  576  —Where  the  defend- 
ant was  held  on  an  order  of  arrest, 
a  motion  having  been  made  upon 
affidavits  to  vacate  the  order  of 
arrest,  a  reference  was  ordered, 
and  pending  the  reference  the  ac- 
tion was  tried  and  judgment  was 
rendered  for  the  amount  of  the 
debts  and  costs,  the  judge  declin- 
ing to  hear  evidence  on  the  ques- 
tion   of   fraud.      An    execution 
having    been  issued  against  the 
person  of  defendant,  a  motion  was 
made  to  set  it  aside: 

Held,  that  the  application  was 
made  in  this  case  before  judgment 
and  in  season.  The  judgment  only 
determined  the  fact  and  amount  of 
the  defendant's  indebtedness,  and 
not  necessarily  what  kind  of  exe- 
cution may  be  issued  to  enforce 
it.  The  question  whether  the  ex- 
ecution could  be  issued  against  the 
body  could  only  be  determined  in 
this  action  by  the  existence  of  the 
order  of  arrest  after  the  defend- 
ant had  lost  the  right  to  move  to 
vacate  such  order.  (Kohn  agt. 
Burtnett,  ante,  410.) 
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20.  Section  601  —  Special  term  has 
power  to  grant  sheriff  such  further 
time,   after  answer,  as  it  deems 
just,  to    surrender    a    defendant 
charged  in  execution.     (Douglas 
agt.  Haberstro.,  ante,  194.) 

21.  Section  604  —  Where  the  action 
was  to  recover  damages  for  false 
representations  made  by  the  de- 
fendants,   except    H.,   by  which 
plaintiffs     parted    with    a    large 
amount  of  goods,  and  while  judg- 
ment is  asked  against  the  defend- 
ants,   other    than     H.,    for    the 
amount  so  -lost,  the  suit  is  against 
H.  to  restrain  him  from  parting 
with,  or  disposing  of,   goods  as- 
signed to  him,  pending  the  action : 

Held,  that  under  a  proper  con- 
struction of  section  604,  subdivi- 
sion 2,  an  injunction  should  not 
be  granted.  (Jerome  Co.  agt.  Loebe 
&  Co.  et  al.,  ante,  508.) 

22.  Section  636  —  An  attachment  is 
bad  ad  initio  where  the  affidavit 
omits  to  state  as  required  by  this 
section,    that    the    plaintiff'  was 
entitled  to  recover  the  sum  speci- 
fied over  and  above  all  counter- 
claims known  to  him.     (Donnell 
agt.  Williams  et  al. ,  ante,  68.) 

23.  Section  682  — A  mere  .levy  under 
an  execution  is  not  such  an  actual 
application  of  the  attached  prop- 
erty or  the  proceeds  thereof,  under 
this  section  of  the  Code  of  Civil 
Procedure,  as  to  bar  the  right  of 
the  subsequent  lienor  to  move  to 
vacate  the  same,  as  provided  in 
this  section. 

The  language  of  this  section  of 
the  Code  means  an  actual  and 
real  application  of  the  property  or 
its  proceeds,  as  distinguished  from 
a  constructive  one. 

While  the  property  remains, 
before  it  has  been  actually  trans- 
ferred to  the  plaintiff,  or  in  case 
of  sale,  before  its  proceeds  have 
gone  to  him.  it  is  possible  for  the 
court  to  control  and  determine 
the  liens  upon  it,  fixing  their  order 
and  enforcing  their  payment  on 
the  one  hand,  or  discharging  or 


removing  them  on  the  other  (af 
firming  S.  C. ,  58  How.,  439).  ( Wood- 
mansee  et  al.  agt.  Rogers,  ante,  402.) 

24.  Section  724  —  A  case  which  the 
provision  of  this  section  permit- 
ting the  court  to  relieve  a  party 
from  a  judgment  order,  or  other 
proceeding  within  one  year  after 
notice,  does  not  affect  as  in  the 
absence  of  an  express  prohibition, 
courts  have  always  control  over 
their  own  proceedings.     (In  Mat- 
ter of  City  of  Buffalo,  78  N.  Y.,  302.) 

25.  Section  740  —  An  offer  of  judg- 
ment signed  by  defendant's  attor- 
ney, to  which  no  affidavit  showing 
his  authority  to  make  it  is  annexed, 
as  required  by  this  section  of  the 
Code  of  Civil  Procedure  is  invalid. 
(Riggs   agt.    Waydett,    78    N.    Y., 
586.) 

26.  Section  749  —  An  offer  of  judg- 
ment signed  by  defendants'  attor- 
ney, to  which  no  affidavit  showing 
his  authority  to  make  it  is  annexed, 
as  required  by  this  section  of  the 
Code  of  Civil  Procedure,  is  in- 
valid.    (Riggs  agt.  Waydett  et  al., 
78  N.  Y.,  586.) 

27.  Section    757,    as    amended    by 
chapter  542  of  1879,  is  only  appli- 
cable to  the  case  of  a  sole  plaintiff 
or  defendant  —  words  "sole  de- 
fendant" cannot  be  construed  as 
meaning  "all  defendants."     (See 
Coit  agt.  Campbell,  20  Hun,  50.) 

Q-ucere  —  as  to  how  far  the  court 
is  bound  under  this  section,  as 
amended,  to  allow  a  continuance 
of  the  action  in  all  cases,  no  matter 
how  great  the  laches  of  which  the 
applicant  has  been  guilty.  (Id.) 

28.  Section  758  —  The  provision  of 
this  section  of  the  Code  of  Civil 
Procedure,    npoviding    that    the 
estate  of  one  jointly  liable  with 
others  shall  not  be  discharged  by 
his  death,  does  not  affect  contracts 
entered  into  before  its  passage. 
The  provision  is  not  merely  reme- 
dial, as  it  imposes,  in  some  cases, 
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an  obligation  where  none  existed 
before. 

Where,  therefore,  after  action 
brought  against  two  sureties  upon 
a  joint  undertaking  given  upon 
appeal  prior  to  the  passage  of  said 
Code,  one  of  the  defendants  died, 
held,  that  his  liability  ceased  upon 
his  death;  and  that  a  motion  to 
revive  the  action  against  his  execu- 
tors, and  to  substitute  them  as 
defendants,  made  after  said  Code 
went  into  effect,  was  properly 
denied.  (Randall  agt.  Sackett,  77 
N.  Y.,  480.) 

29.  Sections  763,  765,  1010  and  1022 
—  The  decision  intended  by  sec- 
tions 763,  765,  1010  and  1022  of 
the  Code  is  the  written  findings 
of  facts  and  the  legal  conclusions 
with  the  direction  for  the  final 
judgment  to  be  entered,  and 
which  must  constitute  a  part  of 
the  judgment  roll. 

Until  such  a  decision  is  signed 
and  filed  the  cause  is  not  removed 
from  the  authority  of  the  trial 
court,  but  remains  within  its  con- 
trol ;  and  although  the  justice  may 
have  signed  and  delivered  his 
opinion  stating  the  facts  and  con- 
clusions, and  the  judgment  that 
should  be  entered,  other  and  dif- 
ferent findings  and  conclusions 
may  properly  be  made  and  a  dif- 
ferent judgment  be  directed  from 
that  stated  to  be  proper  in  the 
opinion  (See  Weyman  agt.  The 
National  Broadway  Bank,  ante, 
331).  (Adams  agt.  Nettis,  ante, 
385.) 

80.  Sections  763,  1210  — On  March 
24,  1876,  plaintiff  obtained  a  ver- 
dict against  defendant.  Judgment 
was  suspended  until  exceptions 
could  be  heard  at  general  term. 
They  were  argued  in  November, 
1876,  and  in  May,  1877,  the  excep- 
tions were  overruled  and  judg- 
ment ordered  on  verdict  The 
defendant  died  after  argument  and 
before  decision.  Plaintiff,  follow- 
ing the  practice  prescribed  by  the 
Code  of  Civil  Procedure  (sections 
763, 1210),  entered  up  judgment  in 


the  names  of  the  original  parties. 
In  March,  1879,  the  general  term, 
on  application  of  plaintiff,  granted 
an  order  vacating  the  judgment, 
and  directing  that  it  be  "re-entered 
nunc  pro  mnc  »\s  of  the  day  when 
the  said  verdict  was  rendered:" 
Held,  error;  that  the  case  was 
within  the  said  provisions  of  the 
Code,  and  that  the  general  term 
had  no  power  to  make  the  order. 
(Tuomy  agt.  Dunn,  77  N.  Y.,  515.) 

31  Section  765  — Where  a  party 
dies  before  the  "  decision  "  is  actu- 
ally signed  or  rendered  against 
him,  in  a  cause  tried  before  the 
court,  such  decision  and  all  sub- 
sequent proceedings,  including  the 
judgment  entered  thereon, are  void 
under  this  section  of  the  Code, 
although  an  opinion  in  duplicate 
directing  the  findings  of  facts  and 
conclusions  of  law,  and  giving 
the  reasons  therefor,  was  signed 
and  delivered  by  the  justice  to  the 
respective  attorneys  while  such 
party  was  living.  (Adams  agt 
NeUis,  ante,  385.) 

32.  Section  770  — Under  this  section, 
in  the  first  judicial  district,  a  mo- 
tion,  which    elsewhere   must  be 
made  in  court,  may  be  made  to  a 
judge  out  of  court,  except  for  a 
new  trial  upon  the   merits.     An 
application  for  an  order  of  arrest 
may  be  so  made.     (Boucicault  agt. 
Boucicault,  ante,  131.) 

33.  Section  799  —  An  order  for  the 
inspection  of  books,  as  also   an 
order  to  show  cause  why  an  answer 
should  not  be  stricken  out  because 
of  a  failure  to  comply  with  such 
order  for  inspection,  may  be  served 
on  the  attorney.    (See  Rossner  agt. 
New  York  Museum  Association,  20 
Hun,  182.) 

34.  Section  803  —  Directors  of  a  cor- 
poration   cannot   be   required   to 
produce  before  trial,  for  the  in- 
spection of  the  opposite  party,  the 
books  of   the  corporation,   or  to 
give  him  sworn  copies  of  entries 
therein,   under  the   provision   of 
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this  section  authorizing  the  court 
to  compel  such  production  or 
copy  by  "a  party  to  an  action. 
(Boorman  agt.  Atlantic  and  Pacific 
R.  R.  Co.,  78  N.  Y.,  599.) 

35.  Section  812  —  Who  are  house- 
holders within   the    meaning  of 
this     section.       (Delamater    agt. 
Bryne,  ante,  71.) 

36.  Section  829  — One  Cornelia  Wol- 
ford  died  leaving  a  will  by  which 
she  devised  all  her  property  to 
Harah  A.  Schoonmaker,  and  ap- 

Eointed  the  said  Sarah  and  her 
usband  executors  thereof.  An 
application  made  by  the  execu- 
tors for  the  probate  of  the  will 
was  opposed  by  the  three  broth- 
ers of  the  deceased,  her  only 
heirs-at-law  and  next  of  kin,  on 
the  ground  that  she  was  of  un- 
sound mind  and  incapable  of 
making  a  will.  Upon  the  hearing 
one  of  the  brothers  was  allowed 
by  the  surrogate,  against  the  ob- 
jection and  exception  of  the  pro- 
ponents of  the  will,  to  testify  as 
to  personal  transactions  had  wilu 
the  deceased.  Subsequently  the 
other  brothers  were  allowed  to 
give  similar  testimony,  without 
any  specific  objection  to  it  being 
made  or  exception  to  it  taken  by 
the  said  proponents. 

Upon  an  appeal  from  a  decree 
of  the  surrogate  refusing  to  admit 
the  said  will  to  probate,  Jield,  that 
this  section  of  the  Code  of  Civil 
Procedure  forbidding  any  person 
interested  in  the  event  of  an  action 
or  special  proceeding  from  testify- 
ing in  his  own  behalf  as  to  any 
personal  transactions  or  commun- 
ications with  the  deceased,  as 
against  his  executor,  or  any  per- 
son interested  through  or  under 
him,  was  applicable  to  surrogates' 
courts. 

That  although  technically  the 
proponents  were  neither  executors 
of  or  legatees  under  the  will  until 
it  was  admitted  to  probate,  yet, 
as  it  was  well  executed  as  regarded 
all  legal  formalities,  they  held 
before  the  surrogate  the  position 


of  executors  and  legatees,  and 
were  protected  by  the  said  section. 
That  the  evidence  was  inadmis- 
sible under  the  said  section,  and 
that  it  should  have  been  rejected. 
(Schoonmaker  agt.  Wolford,  20  Hun, 
166.) 

37.  Section  829  —  In  an  action  by  an 
administrator  to  set  aside  an  as- 
signment of  a  mortgage  made  by 
his    intestate,   the    next  of    kin, 
though  interested  in  the  event  of 
the    action,    and    claiming    their 
rights  through  the  plaintiff,  are 
not  prohibited,  by  this  section  of 
the  Code  of  Civil  Procedure,  from 
testifying,    in  his    behalf,   as    to 
what  they  had  noticed   and  ob- 
served in  the  conduct  and  actions 
of  the  intestate,  and  as  to  personal 
transactions   of    his   with   which 
they  had  no  connection,  and  also 
as  to  communications  made  by 
him   to  others  in   their  presence 
without  any  inducement,  sugges- 
tion or  participation  on  their  part. 
(Rolcomb  a^t.Holcomb,20  Hun,  156.) 

38.  Section  837  —  When  a  witness 
will  be  excused  from  testifying  on 
the  ground  that  it  will  have  a  ten- 
dency to  accuse  himself  of  any 
crime  or  misdemeanor,  or  to  ex- 
pose him  to  any  penalty  or  forfeit- 
ure.   ( Greensward  agt.  Union  Dime 
Savings  Institution,  ante,  399.) 

39.  Section  870  —  Plaintiff  may  ex- 
amine defendant,  to  obtain  facts 
necessary  to  frame  the  complaint 
—  the  affidavit  need  not  state  that 
the  deposition  is  to  be  used  on 
the  trial.     (See  Brisbane  agt.  Bris- 
bane, 20  Hun,  48.) 

40.  Section  870  —  An  order  requir- 
ing a  party  to  an  action  to  appear 
for  examination  before  trial,  un- 
der the  provisions  of  this  section 
of  the  Code  of  Civil  Procedure, 
must  be  served  personally  upon 
him;    a  service  on  his  attorney 
is  not  sufficient  to  give  the  court 
jurisdiction  to  punish  him  for  not 
obeying    the    order.      (Tebo  agt. 
Baker,  77  N.  Y.,  33.) 
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41.  Section  870 — The  words,  "party 
to  an  action,"  in  the  provision  of 
this  section  of  the  Code  of  Civil 
Procedure,  providing  for  the  tak- 
ing of  the  deposition  of  a  party 
before  trial,  includes  only  parties 
to  the  record;  that  a  person  is  a 
party  in  interest  is  not  sufficient 
to  authorize  his  examination  under 
said  provision.    (Seeley  agt.  Clark, 
78  N.  Y.,  220.) 

42.  Section  870  — The  provision  of 
this  section  of  the  Code  of  Civil 
Procedure,  authorizing  the  taking 
of    the    deposition   "of   a  party 
to  an  action,"  before  trial,  at  the 
instance    of    an    adverse    party, 
does  not   authorize  the  examina- 
tion of  the  directors  of    a  cor- 
poration, which  is  a  party.    (Boor- 
man  agt.  Atlantic  and  Paicfic  R. 
R.  Co.,  78  N.  Y.,  599.) 

43.  Section    872,    subdivision    4  — 
-After  the  service  of  an  amended 

complaint  herein,  and  before  the 
service  of  an  amended  answer, 
the  defendant  applied  for  an  order 
requiring  the  plaintiff  to  appear 
and  be  examined  before  trial.  The 
defendant's  affidavit  set  out  at 
length  the  nature  of  the  action, 
the  relief  sought  and  the  various 
matters  alleged  in  the  complaint, 
and  alleged  that  the  deponent  was 
advised  and  believed  that  it  was 
material  and  necessary,  in  the 
preparation  of  his  answer,  that 
he  snould  be  permitted  to  examine 
the  plaintiff  as  to  the  allegations 
set  forth  in  the  complaint.  The 
affidavit  then  set  forth  the  allega- 
tions as  to  which  the  plaintiff  was 
to  be  examined,  but  no  facts  tend- 
ing to  show  such  examination  to 
be  necessary  or  material,  nor  did 
it  set  forth  the  nature  of  the  de- 
fense to  be  interposed. 

Upon  an  appeal  from  an  order 
requiring  the  plaintiff  to  appear 
and  be  examined,  held,  that  the 
affidavit  was  defective  in  not  set- 
ting forth  the  nature  of  the  defense 
to  be  interposed.  (Robertson  agt. 
Russtett,  20  Hun,  243.) 

That  it  was  also  defective  in  not 


setting  forth  the  facts  and  circum- 
stances showing  an  examination 
of  the  plaintiff  to  be  material  and 
necessary.  (Id.) 

44.  Sections  872-873  — The  court  at 
special  term  has  no  power  to  grant 
an  order  for  the  examination  of  a 
defendant  for  the  purpose  of  en- 
abling the  plaintiff  to  make  and 
serve  his  complaint. 

The  right  to  such  an  examina- 
tion is  purely  a  statutory  one ;  the 
mode  pointed  out  by  the  statute 
must  be  followed;  and  by  the 
statute  (New  Code,  sections  872-873) 
the  application  must  be  made  to, 
and  the  order  granted  by,  a  judge, 
not  by  the  court. 

Such  an  order,  made  by  the 
special  term,  is  reviewable  here. 
(Heishon  agt.  Knickerbocker  Life 
Insurance  Co.,  77  N.  Y.,  278.) 

45.  Section  873  —  Where,  upon  mo- 
tion for  the  examination  of  a  de- 
fendant before  trial,  the  affidavit 
states  enough  to  show  the  materi- 
ality of  the  examination,other  facts 
and  conclusions  stated  by  way  of 
argument  to  show  the  materiality 
of  testimony  to  meet  alleged  de- 
fenses should  not,  under  the  cir- 
cumstances of  this  case,  defeat  the 
examination. 

Where  a  broker  or  commission 
merchant  withholds  the  fullest 
information  to  his  customer  in  re- 
lation to  property  alleged  to  have 
been  bought  or  sold,  the  right  to 
examination  before  trial  in  an  ac- 
tion to  recover  alleged  profits,  or 
to  adjust  unsettled  accounts, 
should  be  fully  accorded.  (Miller 
agt.  Kent,  ante,  321.) 

46.  Section  873  — An  order  for  the 
examination  of  an  adverse  party 
before  trial  will  not  be  granted 
where  the  applicant  only  seeks  to 
find  out  what  the  opposite  party 
will  swear  to,  so  as  to  enable  him 
to  prepare  to  meet  and  overcome 
it.     (Fitzpatrick  agt.  Van  Schaick 
et  al.,  ante,  472.) 

47.  Section  982  — This  section  con- 
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sidered  as  to  change  of  venue. 
(Fletcher  agt.  Cooper,  ante,  873.) 

48.  Section  1022— What  is  a  deci- 
sion of  the  court  upon  the  trial  of 
the  whole  issue  of  fact,  so  as  to 
authorize  the  entry  of  judgment 
upon  it  within  the  meaning  of  this 
section.    (Weyman  agt.    The  Na- 
tional Broadway  Bank,  ante,  331.) 

49.  Section  1214  —  Judgment  by  de- 
fault in  an  action  for  conversion, 
can  be  entered  only  on  application 
to  the  court.     Such  a  case  falls 
under  this  section,  and  judgment 
can  only  be  entered  on  application 
to  the  court,  in  which  case  the 
damages  which  were  unliquidated 
would  have  been  legally  assessed. 
(Norton  agt.  La  Due,  ante,  454.) 

50.  Sections  1240, 1292-1323  — A  di- 
rection   for    the    restitution     of 
moneys  paid  upon  a  judgment, 
which  has   been  set  aside  upon 
motion  or  reversed  upon  appeal, 
as  authorized  by  the  Code  of  Civil 
Procedure    (Code,    sections    1292, 
1323),  is  in  effect  a  judgment  "  for 
a  sum  of  money"  (sec.  1240);  and 
is  enforceable  by  execution. 

Accordingly  fold,  that  an  order 
punishing  a  party,  as  for  a  con- 
tempt in  not  complying  with  such 
a  direction,  was  unauthorized. 
(O'Gara  agt.  Kearney,  77  If.  T., 
423.) 

51.  Section  1278  —  The  true  sense 
of  this  section  is,  that  one  joint 
debtor  may  confess  a  judgment 
upon  a  joint  debt  so  as  to  be  en- 
forced against  his  individual  prop- 
erty, and  that  such  confession  and 
judgment  is  no  bar  to  an  action 
against  all  the  joint  debtors  upon 
the  same  demand.     (Tripp  el  al. 
agt.  Saunders,  ante,  379.) 

53.  Sections  1282,  1283-1290  —  A 
case  which  was  not  within  the 
provisions  of  these  sections,  limit- 
ing the  time  within  which  judg- 
ments may  be  set  aside  for  irregu- 
larity, or  for  errors  of  fact  not 
arising  on  the  trial,  as  it  was  a 


special  proceeding  and  the  deci- 
sion therein  not  a  judgment.  (See 
Matter  of  City  of  Buffalo,  78  N.  Y. , 
362.) 

53  Section  1290  —  In  an  action  to 
foreclose  a  mortgage  where  the 
judgment  was  entered  by  default, 
a  motion  to  open  the  same  by 
defendants,  where  in  the  contract 
for  the  purchase  they  were  simply 
to  take  the  property  subject  to  the 
mortgage,  and  on  the  trial  the  con- 
tract could  not  be  found;  upon 
the  discovery  of  the  contract,  it 
showed  defendant's  non-liability 
for  the  deficiency;  the  motion  is 
based  upon  an  error  of  fact  not 
arising  upon  the  trial,  and  falls, 
therefore,  within  this  section. 
(Trustees  of  the  Northern  Dispen- 
sary of  New  York  agt.  Merriam  et 
al.,  ante,  227.) 

54.  Section    1326— Sufficiency     of 
surety  under  this  section.     (Dela- 
mater  et  al.  agt.  Bryne,  ante,  71.) 

55.  Section  1351  —  Stay  of  proceed- 
ings upon  judgment  of  foreclosure 
pending  appeal  to  general  term, 
discretionary.     Plaintiff  is  not  en- 
titled as  matter  of  right  to  a  defi- 
ciency undertaking.     (Wilson  agt. 
Grant,  ante,  350.) 

56.  Section  1351  —  The  notice  of  en- 
try of  judgment  required  to  be 
served  by  this  section,  in  order  to 
limit  the  time  of  appeal  from  a 
judgment  entered    upon  the  re- 
port of  a  referee,   must  be  one 
coming  from  the  prevailing  party ; 
no  other  party,  nor  the  attorney 
representing    another  party,   has 
the  right  to  serve  a  notice  for  the 
prevailing  party;  and  a  notice  so 
served  will  not,  so  far  as  he  is  con- 
cerned, set  running  the  bar  of  the 
statute.    (Kilmer  et  al.  agt.  Hath- 
orn,  78  N.  Y.,  328.) 

57.  Sections  1356,  1357 — It  seems, 
that  the  distinction  between  pro- 
ceedings instituted  at  special  term 
and  those  commenced  before  a 
judge  at  chambers,  is  disregarded 
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in  this  section  of  the  Code  of  Civil 
Procedure  (In  Matter  of  Petition 
of  Jetter,  78  N.  T.,  601.) 

58.  Section  1487,  subdivision  1 — An 
action  against  a  common  carrier 
for  loss  of  baggage,  when  founded 
on  the  breach  of  the  carrier's  legal 
duty,  is  in  tort,  and  for  an  injury 
to  property  within  section  549  of 
the  Code  of  Civil  Procedure;  and 
if  defendant  recovers  a  judgment 
for  costs  therein,  it   may  under 
section  1487,  subdivision  I  of  the 
Code  of  Civil  Procedure,  issue  an 
execution  against  the  plaintiff  for 
the    collection    thereof.      (Catlin 
agt.  Adirondack  Co.,  20  Hun,  19.) 

59.  Section  1405  —  To  obtain  the  lien 
upon  the  personal  property  of  a 
judgment    debtor    given    by  the 
statute  (2  R.  8.,  366,  sec.  13;  Code 
of  Civil  Procedure,  sec.  140o),  from 
the  time  an  execution  is  delivered 
to  a  sheriff  "to  be  executed,"  it 
is  not  sufficient  merely  to  place  an 
execution   in   the    hands  of    the 
sheriff.     (Smith  et  al.  agt.  JSrwin, 
77  JV.  T.,  466.) 

60.  Sections    1704-1706  —  Where  a 
defendant  desires  to  reclaim  chat- 
tels replevied  he  must  serve  upon 
the  sheriff  written  notice  that  he 
requires  the  return  thereof;  and 
he  must  file  an  affidavit  that  he  is 
the  owner  of    the  property,    or 
that  he  is  lawfully  entitled  to  the 
possession  thereof. 

These  conditions  are  mandatory, 
and  the  failure  of  a  defendant  to 
comply  with  them  renders  his 
counter-bond  nugatory.  (T'tchner 
agt.  Deveron,  ante,  467.) 

61.  Section  2437  —  Under  this  sec- 
tion of  the  Code  of  Civil  Proced- 
ure, it  is  necessary  for  the  creditor, 
before  he  is  entitled  to  a  warrant 
of  arrest    against   the  judgment 
debtor,  to  establish,  to  the  satis- 
faction of  the  judge  to  whom  the 
application  for  the   issuing  of  a 
warrant  is  presented,  by  affidavit, 
that  there  is  danger  that  the  judg- 


ment debtor  will  leave  the  stat« 
or  conceal  himself,  and  there  in 
reason  to  believe  that  he  has  prop- 
erty which  he  unjustly  refuses  to 
apply  to- the  payment  of  the  judg 
ment. 

Where  the  allegations  in  the 
affidavit,  on.  which  the  warrant  i.i 
asked  are  stated  to  be  upon  belief, 
and  the  fact  of  the  defendant's 
having  property  is  a  mere  matter 
of  inference  on  the  part  of  the 
plaintiff^  based  upon  the  fact  that 
the  defendant  is  a  man  of  extrava- 
gant habits,,  living  in  the  best  of 
hotels,  &c. : 

Hilil,  that  such  an  alfidavit  is 
insufficient.  (Netzel  agt.  Mulford, 
ante,  452.) 

62.  Section  2458  — In  order  to  ex- 
amine a  non-resident  of  the  county 
upon  supplementary  proceedings, 
it  must  appear  that  the  defendant 
has  within  the  city  an  office  for 
the  regular  transaction  of  business 
in  person,  as  contradistinguished 
from  cases  where  he  transacts  the 
same    through    agents.       (Brown 
agt.  Gump  et  al.,  ante,  507.) 

63.  Section    3169  — The  failure  to 
allege,  in  the  language  of  this  sec- 
tion,  subdivision  5,  that  the  de- 
fendant is  an  adult,  is  not  material. 
The  law  will  presume  that  he  is 
an  adult,  and  what  is  presumed 
need  not  be  otherwise  proved  in 
the  first  instance.     (Wentzler  agt. 
Ross,  ante,  397.) 

64.  Section    3279  —  Summary    pro- 
ceedings to  recover  the  possession 
of  real   property  is  not  "such  a 
special  proceeding,  instituted  in  a 
court  of  record,"    as  is  contem- 
plated   by   this   section.     (Uaxler 
agt.  Johnson,  ante,  432.) 


COLLECTING  AGENT. 

See  BANK. 

Nidig  agt.  National  City  Bank  of 
Brooklyn,  ante,  10. 
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COMPLAINT. 

1.  A  subsequent  separate  cause  of 
action  cannot  be  upbeld  by  alle- 
gations contained  in  a  preceding 
one    unless    they  are    connected 
therewith  by  proper  averments. 
(Seiners  agt.  Brandhorst,  ante,  91.) 

2.  Victory  Webb,  &c.,  Manufacturing 
Company  agt.  Beecher  (55  How.  P. 
R.,  193)  applied.     (Id.) 

3.  Where  a  plaintiff,  in  her  com- 
plaint, averred  that  she  "is  the 
only  heir  at  law  of  the  deceased," 
and  as  such  is  entitled  to  certain 
property  of  the  deceased,  but  it 
was  not  alleged  that  the  deceased, 
died  intestate,  or  what  issue,  if 
any,  he  left  him  surviving,  or  how 
her  claim  as  sole  heir  at  law  arose : 

Held,  on  demurrer,  that  the  aver- 
ment was  a  conclusion  of  law  and 
not  the  allegation  of  a  fact,  and 
that,  for  such  reason,  the  com- 
plaint was  defective  in  substance. 
(Id.) 

4.  Res  adjudicata  has  no  proper  ap- 
plication on  demurrer  to  an  amend- 
ed complaint  where  the  amend- 
ment is  material  and  the  pleading 
essentially  different  by  reason  of 
the  amendment.      Such    amend- 
ment relieves  the  question  from 
being  res  adjudicata,  and  the  com- 
plaint is  tested  as  to  its  sufficiency 
or  insufficiency  by  the  rules  of 
pleading     otherwise     applicable. 
(Clegg  agt.   American  Newspaper 
Union,  ante,  122.) 


6.  Where  a  complaint,  based  upon 
an  alleged  agreement  between 
plaintiff  and  defendants,  omitted 
to  set  out  the  agreement  in  full, 
was  held  good  on  demurrer  at  first, 
but  afterwards  the  complaint  was 
amended  voluntarily,  giving  the 
agreement  in  full,  and  the  portion 
of  the  agreement  omitted  in  the 
original  complaint  and  included 
in  the  amended  complaint,  con- 
sists of  a  condition  precedent  to 


be  performed  by  plaintiff  before 
any  obligation  of  defendants 
arises,  and  the  complaint  so 
amended  fails  to  allege  perform- 
ance of  such  condition  prece- 
dent, or  tender  or  waiver  of  per- 
formance : 

Held,  the  objection  based  upon 
the  absence  of  an  averment  of 
the  performance  of  the  condition 
precedent  is  well  taken;  and  re» 
adjudicata,  though  it  might  have 
been  available  to  defendants  in 
answer  to  a  demurrer  had  the 
amended  complaint  been  based 
upon  the  contract  as  originally  set 
forth,  is  not  available  as  the  com- 
plaint stands  by  reason  of  the 
presence  of  the  precedent  con- 
dition not  shown  to  have  been 
performed.  (Id.) 

6.  In  an  action  against  two  defend- 
ants a  complaint  will  not  be  held 
defective  on  a  joint  demurrer  by 
both,  put  upon  the  ground  that  it 
does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  if  it 
states  a  cause  of  action  against 
either.    (Fish  agt.  Hose,  ante,  238.) 

7.  That  there  is  a  misjoinder  of  par- 
ties defendant  is  not  a  ground  of 
demurrer.     The  defect  of  parties 
defendant,  for  which  a  demurrer 
may  be  interposed  is  a  deficiency. 
(Id.) 

See  CORPORATIONS. 

Dodge  agt.  The  Bradstreet  Com- 
pany, ante,  104. 


COMMISSIONERS   OF  EXCISE. 

1.  The  laws  of  this  state  permit  the 
granting,  in  the  city  of  New  York, 
of  an  ale  and  b3er  license  author- 
izing its  sale,  to  be  drank  on  the 
premises,  when  the  party  selling 
is  not  licensed  as  a  hotel  keeper. 
Such  licenses  are  in  the  discretion 
of  the  board  of  excise.  (Matter 
of  Mundy,  ante,  359.) 
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COMMISSIONERS    TO    ASCER- 
TAIN DAMAGES. 

1.  The  court  should  not,  unless  there 
be  a  palpable  and  manifest  error 
committed,  interfere  with  the  find- 
ings and  conclusions  of  a  commis- 
sion duly  appointed  by  the  court 
to  ascertain  the  damages  to  the 
owners  of  property  taken  for  the 
widening  of  a  street  or  avenue, 
and  to  assess  and  apportion  the 
same.     (Matter  of  Union  Avenue, 
ante,  228.) 

2.  The  report  considered   and  the 
objections  commented  upon  and 
reasons  given  for  the  confirmation 
of  the  report.     (Id.) 


CONSTABLE'S  RETURN. 

See  JUSTICES'  COURTS. 

Snyder  agt.  Schram,  ante,  404 


CONSTITUTIONAL  LAW. 

1.  Chapter  394  of  the  Laws  of  1870, 
entitled  "An  act  to  confer  addi- 
tional powers  upon  surrogates  and 
to  authorize  an  examination  as  to 
the  effects  of  deceased  persons," 
is  unconstitutional,  inasmuch  as 
sections  5  and  6  thereof  are  clearly 
unconstitutional  and  the  act  indi- 
visible. (Matter  of  Rosenthal,  ante, 
827.) 

CONTEMPT. 

1.  Where  a  final  order   has  been 
made  convicting  a  person  of  con- 
tempt and  pronouncing  upon  him 
judgment  of  fine  and  imprison- 
ment,   the   proceedings   are,    for 
the    purposes    of    review,   to  be 
deemed  to  have  been  terminated. 
(The  People  ex  rel.    Gilmcre  agt. 
Donahue,  ante,  417.) 

Bee  PRACTICE. 

Wttcox  agt.  Harris,  ante,  262. 

2.  At  9  A.  M.,  on  the  18th  day  of 

VOL.  LIX         70 


May,  1874,  one  Fountain  entered 
a  judgment  in  his  favor,  in  an 
action  of  ejectment  brought  by 
him  against  one  Scudder  to  re- 
cover the  possession  of  a  house 
and  lot  in  I  iinira.  A  writ  of  pos- 
session was  issued  thereon  to  the 
sheriff,  requiring  him  to  deliver 
possession,  "without  delay,"  in 
pursuance  of  which  he,  accom- 
panied by  one  Arnot,  the  assignee 
of  Fountain's  right,  went  to  the 
household  Scudder  that  he  wanted 
immediate  possession,  refused  his 
request  for  a  delay,  took  the  keys 
of  the  front  and  back  doors  and 
put  them  in  his  pocket,  and  pro- 
ceeded, with  his  assistant,  to  re- 
move Scudder's  property  from  the 
house.  At  1  P.  M.,  of  the  same 
day,  he  was  served  with  an  order 
staying  all  proceedings  upon  the 
judgment  and  the  writ,  pending 
the  decision  of  a  motion  for  a  new 
trial.  After  he  had  read  the  order 
he  stopped  the  further  removal  of 
the  goods,  told  a  person  in  the 
house  that  she  had  better  go  out, 
as  he  was  going  to  lock  up  the 
house,  and  having  locked  the  doors 
went  away,leaving  a  deputy  in  pos- 
session. Upon  an  appeal  from  an 
order  adjudging  the  sheriff  guilty 
of  a  contempt  in  violating  the 
stay  of  proceedings,  and  imposing 
a  fine  upon  him  therefore;  held, 
that  Arnot,  as  the  assignee  of 
Fountain,  was,  by  virtue  of  the 
judgment,  entitled  to  take  posses- 
sion of  the  premises  if  he  could 
do  so  peaceably.  That  the  sheriff 
could  take  possession  as  his  agent, 
and,  having  done  so,  rightfully 
commenced  to  remove  the  defend- 
ant's goods.  (People  ex  rel.  Scudder 
agt.  Cooper,  20  Hun,  486.) 

3.  That  when  served  with  the  order 
staying  all  further  proceedings 
Arnot  was  already,  by  virtue  of 
what  had  been  done,  in  posses- 
sion of  the  premises;  that  the 
sheriff  was  not  required  to  turn 
out  Arnot  and  reinstate  Scudder 
in  possession,  and  that  his  failure 
so  to  do  did  not  render  him  guilty 
of  a  contempt.  (Id.) 
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4.  In  proceedings  to  punish  for  a 
contempt  where    the    party    has 
acted  in  good  faith,  and  in  accord- 
ance with  what  he  believed  to  be 
his  duty,  only  motion  fees  and 
disbursements  can    be    taxed  as 
costs.     (Id.) 

5.  Where  in  an  action  brought  by  a 
wife,  for  a  divorce,  the  husband 
is  arrested  under  a  commitment 
issued  upon  an  order  adjudging 
him  guilty  of  a  contempt,  because 
of  his  failure  to  pay  certain  sums 
awarded  to  her  for  counsel  fees 
and  alimony,  he  is  not  entitled  to 
the  jail  liberties  upon  giving  the 
usual  bond  to  the  sheriff.     (Matter 
of  Clark,  20  Hun,  551.) 

6.  A  direction  for  the  restitution  of 
moneys  paid  upon  a  judgment, 
which  has  been  set  aside  upon 
motion  or  reversed  upon  appeal, 
as  authorized  by  the  Code  of  Civil 
Procedure    (Code,    sections    1292, 
1823),  is  in  effect  a  judgment  "for 
a  sum  of  money"  (sec.  1240);  and 
is     enforceable     by      execution. 
(O'Oura  agt.  Kearney,  77  N.  Y., 
423.) 

7.  Accordingly  held,  that   an  order 
punishing  a  party,  as  for  a  con- 
tempt in  not  complying  with  such 
a   direction,    was    unauthorized. 
(Id.) 

8.  Punishment  of  attorney  for  con- 
tempt,   when    not  justified;   and 
what    punishment    illegal.       (See 
Ellis  agt.  Rice  [Mem.],  77  N.  Y., 
610.) 

CORPORATIONS. 

1.  Where,  in  an  action  against  a 
corporation  defendant  sued  with 
others,  it  is  alleged  in  the  com- 
plaint that  the  corporation  com- 
bined and  confederated  with  the 
other  defendants  to  injure  the 
plaintiff  by  circulating  false  and 
slanderous  statements  to  his  in- 
jury with  the  view  of  compelling 
him  to  become  a  subscriber  to  the 
publications  of  the  corporation 


defendants,  in  pursuance  of 
which  combination  the  slander- 
ous words  were  uttered  by  the 
other  defendants : 

Held,  upon  demurrer  to  the 
complaint,  that  a  cause  of  action 
was  alleged  against  the  corpora- 
tion. (Dodge  agt.  The  Bradstreet 
Company,  ante,  104.) 


COSTS. 

1.  Costs  should  not  be  allowed  in 
an  ex  parte  order  directing  defend- 
ant to  file  his  answer.     (Edleson 
agt.  Duryee,  ante,  326.) 

2.  The  court  of  appeals,  in  affirm- 
ing the  judgment  of  the  general 
term,  ordering  a  new  trial,  with 
judgment  absolute  for  the  plain- 
tiff, said,  "with  costs:" 

Held,  That  that  judgment  for 
costs  carries  the  general  costs  of 
the  action  from  beginning  to  end, 
except  the  costs  of  the  appeals 
taken  by  plaintiff  from  the  order 
confirming  the  report  of  the  ref- 
eree, which  were  specially  ad- 
judged to  the  defendant,  and  that 
these  costs  should  be  offset  against 
each  other,  and  judgment  should 
be  entered  for  the  plaintiff  for  the 
excess.  (Rust  agt.  Hauselt,  ante, 
389.) 

3.  In  summary  proceedings  to  re- 
cover the  possession  of  real  prop- 
erty, a  landlord  being  a  non-resi- 
dent, but  owning  property  in  the 
city  and  county  of  New  York, 
cannot  be  required  to  file  security 
for  costs.     (Hasler  agt.  Johnston, 
ante,  432.) 

4.  This  proceeding  is  not  "such  a 
special  proceeding  instituted  in  a 
court   of    record "   as  is  contem- 
plated by  section  3279  of  the  Code 
of  Civil  Procedure.     (Id.) 

5.  Defendants  who  sever  in  their 
defense,  and  all  of  whom  succeed 
are  entitled  to  several  bills  of  costs, 
unless,  however,    such   severance 
be  in  bad  faith  and  to  increase 
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costs.    (Williams  agt.  Cassady,  et 
al.,  ante,  490.) 

6.  Thus,  if  persons  actually  partners 
should  sever  in  defending  an  ac- 
tion on  a  partnership  liability,  or 
if  one  defendant  should  defend  by 
an  attorney,  and  another  by  the 
attorney's  clerk,  these  would  be 
cases  of  bad  faith.     (Id.) 

7.  The  defendants,  R.  C.  and  J.  C., 
were    brothers,   but    when    sued 
they  had  no  joint  business  rela- 
tions, although  they  had  been,  at 
a  previous  time,  in  business  to- 
gether: J.  C.  was  a  non-resident, 
having  gone  from  the    state    to 
avoid  creditors.     All  the  property 
was  in  the  hands  of  R.  C.,  the 
other  defendant.     The  summons 
was  served  on  J.  C.  by  publication ; 
there  could  be  no  personal  service 
upon  him,  and  there  was  no  prop- 
erty subject  to  attachment.     The 
retainer  of  R.  C.  is  in  the  hand- 
writing of  the  attorney  for  J.  C. 
The  answers  are  indentical,  that 
of  J.  C.  being  copied  and  verified 
in  the  office  of  the  attorney  for  R. 
C.     The  attorney  for  J.  C.  stated 
that  he  received  a  letter  from  J. 
C.   about  the  fifteenth  of   April 
requesting  him  to  appear.      But 
he  does  not  state  that  he  had  not 
himself  previously  written  to  J.  C. : 

Held,  that  the  defendants  had  the 
right  to  appear  by  different  attor- 
neys and  interpose  separate  de- 
fenses, and  having  succeeded  on 
the  trial  they  were  entitled  to  sepa- 
rate bills  of  costs  under  section 
305  of  the  Code  as  matter  of  law, 
subject,  however,  to  the  power  of 
the  court  to  confine  them  to  one 
bill  in  case  it  'should  be  made  to 
appear  that  they  had  made  their 
separate  defenses  collusively  to 
enhance  costs. 

Held,  further,  that,  taking  all 
these  matters  into  consideration, 
and  seeing  the  uselessness  of  this 
severance,  or  perhaps  of  any  de- 
fense by  J.  C.,  the  severance  of 
defendants  was  not  in  good  faith, 
and  they  should  be  confined  to 
one  bill  of  costs.  (Id.) 


See  MECHANIC'S  LIEN. 

McMurray  agt.  Hutcheson,  ante, 
210. 

8.  In  proceedings  to  punish  for  a 
contempt  where  the  party  acted 
in  good  faith,  and  in  accordance 
with  what  he  believed  to  be  his 
duty,  only  motion  fees  and  dis- 
bursements can  be  taxed  as  costs. 
(People  ex  rel.  Scudder  agt.  Cooper, 
20  Hun,  486.) 

9.  Claims  against  an  estate  may  be 
presented  at  any  time  after  execu- 
tors qualify  and  enter  upon  the 
discharge    of    their   duties;    and 
when  they  examine  and  decide 
upon  the  justice  of  a  claim  pre- 
sented, although  no  notice  to  cred- 
itors has  been  published,  the  effect 
of  their  decision  is  the  same  as 
though  the  claim  was  presented 
after  publication  of  such  a  notice. 
(Field  agt.  Field,  77  N.  Y.,  294.) 

10.  It  is  not  requisite  therefore  that 
a  claim  be  presented  to  executors, 
and  their  refusal  to  refer  made 
during  the  publication  of  notice  to 
creditors,  to  entitle  a  plaintiff,  su- 
ing upon  such    claim,   to  costs. 
(Id.) 

11.  Where,   upon    appeal  from  an 
order  allowing  to  plaintiff  costs 
in  such  an  action,  the  question  as 
to  whether  there  was  an  offer  to 
refer  appears  to  have  been  one  of 
fact,  although  this  court  has  power 
to  pass  upon  the  question  as  an 
original  one,  the  general  rule  acted 
upon  by  it  is  to  adopt  the  finding 
of  the  court  below.    (Id.) 

12.  The  facts  that  the  plaintiff  in 
such  an  action  was    allowed  to 
amend  his  complaint  so  as  to  claim 
a  larger  recovery,  and  to  prove 
and  to  recover  a  larger  compensa- 
tion for  services  than  that  stated 
in  the  claim  presented  to  the  execu- 
tors, do  not  change  the  claim  from 
that  originally  presented.     (Id.) 

13.  Plaintiff  wa£  nonsuited;  on  appeal 
a  new  trial  was  granted,  costs  to 
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abide  event.  On  the  second  trial 
defendant  had  a  verdict,  and  the 
clerk  taxed  costs  of  appeal  in  his 
favor.  On  appeal  from  order  of 
general  term,  affirming  an  order 
of  special  term,  directing  a  re-tax- 
ation, and  disallowing  costs  of 
appeal : 

Held,  as  the  appeal  was  from 
the  construction  by  a  general  term 
of  its  own  order,  which  was  in  ac- 
cordance with  the  construction  of 
other  similar  orders,  such  interpre- 
tation would  not  be  interfered 
with  by  this  court,  appeal  there- 
fore dismissed.  (Union  Tr.  Co. 
agt.  Whiton,  78  N.  Y.,  491.) 

14.  An  application  to  enforce  the  lia- 
bility imposed  by  the  statute  (2  R. 
8.,  619,  sec.  44),  declaring  an  as- 
signee of  the  cause  of  action,  or 
one  beneficially  interested  in  the 
recovery,  liable  for  the  costs  of  an 
action,   brought    by  him  in  the 
name  of  another,  is  a  special  pro- 
ceeding ;  and,  under  the  provisions 
of  the  act  of  1854  (sec.  8,  chap.  270, 
Laws  of  1854),  in  reference  to  such 
proceedings,  costs  are  allowable 
therein.     (Marvin  agt.  Marvin,  78 
N.  Y.,  541.) 

15.  Where  costs  were  denied  by  the 
court  below,  on  the  sole  ground 
of  want  of  power  to  grant  them, 
the  court  recognizing  the  right  of 
the  applicant  to  such  costs,  on 
appeal  to  this  court: 

Held,  that  the  order  be  reversed 
and  application  granted.  (Id.) 

16.  It  xeems,  that  the  distinction  be- 
tween   proceedings  instituted  at 
special  term, and  those  commenced 
before  a  judge  at  chambers,  is  dis- 
regarded in  the  Code  of  Civil  Pro- 
cedure (Sees.  1356,  1357).     (In  re 
Jetter,  78  JV.  F.,601.) 

17.  The  provision  of  the  act  of  1859 
(sec.  2,  chap.  262,  Laws  of  1859),  in 
reference  to  payment  of  costs  by 
municipal  corporations,  which  pre- 
scribes that  no  costs  shall  be  re- 
covered in  any  judgment  against 
such    a    corporation,   unless   the 


claim  upon  which  the  judgment 
is  founded  was  presented  for  pay- 
ment to  the  chief  fiscal  officer 
thereof  before  suit  brought,  has 
no  application  to  the  costs  of  such 
proceedings.  (Id.) 

18.  In  proceedings  instituted  under 
said  act  of  1858,  the  special  term 
vacated  the  assessment  with  costs 
to  the  applicant,  from  which  order 
no  appeal  was  taken;  costs  were 
taxed  as  in  an  action  which  were 
struck  out  by  the  general  term  on 
appeal  from  an  order  of  special 
term  denying  a  motion  to  strike 
out: 

Held,  error;  that  said  applicant 
was  entitled  to  costs  at  the  rate 
allowed  for  similar  services  in 
civil  actions.  (Id.) 


COUNTER-CLAIM. 

1.  By  the  report  of  the  referees,  to 
whom  this  cause  was  referred,  a 
judgment  was  recovered  and  duly 
entered  in  favor  of  the  plaintiffs 
for '$399,203.43.  An  appeal  was 
taken  from  this  judgment  by  the 
defendants  to  the  general  term  of 
this  court  who  reversed  said  judg- 
ment and  ordered  a  new  trial,  with 
costs  to  abide  event.  The  plain- 
tiffs appealed  to  the  court  of  ap- 
peals, stipulating  in  such  notice  of 
appeal  as  follows :  '  'And  the  plain- 
tiffs hereby  stipulate  and  consent, 
that  if  the  said  order  hereby  ap- 
pealed from  is  affirmed,  judgment 
absolute  may  and  shall  be  ren- 
dered against  the  plaintiffs  and 
appellants."  The  remittitur  from 
the  court  of  appeals  declared  that, 
after  hearing  counsel  for  the  par- 
ties, and  after  due  deliberation 
had  thereon,  they  did  order  and 
adjudge  that  the  order  of  the  gen- 
eral term  appealffti  from  in  this 
action  to  this  court  be  and  the 
same  is  hereby  affirmed,  and  judg- 
ment rendered  absolute  for  the 
defendants  on  stipulation,  with 
costs.  (The  People  agt.  Denison, 
ante,  157.) 
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2.  An  order  of  this  court  was  made 
and  entered  which,  after  reciting 
the  previous  proceedings,  says: 
"And  the  said  plaintiffs  having  in 
their  notice  of  appeal  stipulated 
and  consented  that  if  the  order 
appealed  from  should  be  affirmed 
that  judgment  absolute  should  be 
rendered  against  them,  the  said 
court  of  appeals  having  affirmed 
the  order  of  the  said  general  term, 
and  directed  judgment  absolute  in 
favor  of  the  defendants  on  stipu- 
lation :  ordered  that  the  judgment 
of  the  court  of  appeals  be  and  the 
same  is  hereby  made  the  judgment 
of  this  court. "  Under  these  orders 
the  clerk  of  Albany  county  entered 
a  judgment  against  the  plaintiffs 
and  in  favor  of  the  defendants 
for  the  sum  of  $95,38^.45,  the 
amount  of  their  counter-claim, 
and  $6,507.14,  as  and  for  their 
costs  in  this  action,  amounting  in 
the  aggregate  to  $  1 0 1 , 899. 59.  On 
motion  by  plaintiffs  to  vacate  the 
judgment  for  the  amount  of  the 
counter-claim : 

Held,  first,  that  even  prior  to  the 
act  of  1876,  which  established  a 
state  board  of  audit,  there  was  no 
authority  either  by  a  suit  against 
the  state,  or  in  one  instituted  by  it 
to  enforce  a  claim  against  it. 

Second.  Since  the  act  of  1876, 
creating  "a  state  board  of  audit," 
it  matters  not  whether  a  suit  is 
brought  against  the  state  to  recover 
a  supposed  debt,  or  whether  it  is 
set  up  in  an  action  brought  by  the 
state  by  way  of  set-off  or  counter- 
claim, that  supposed  debt  is  within 
the  broad  words  of  the  act,  "all 
private  claims  and  accounts  against 
the  state"  and  must,  therefore,  be 
submitted  to  the  special  tribunal 
created  by  it. 

Ihird.  Unless  this  state  has  au- 
thorized a  set-off  of  an  independ- 
ent claim  against  itself  in  an  action 
which  it  has  brought,  and  has  fur- 
ther authorized  an  affirmative 
judgment,  the  judgment  in  this 
action  cannot  be  upheld. 

Fourth.  The  set-off  and  judg- 
ment are  not  authorized  by  6  Re- 


vised Statutes  (Mhed.,  page  860, 
section  13). 

Fifffi.  If  this  action  had  been 
between  private  individuals  the 
judgment  for  the  counter-claim 
could  not  be  upheld,  as  there  is  no 
judgment  or  order  of  any  court 
warranting  or  directing  it.  (Id.) 

3.  Where  an  order  granting  a  new 
trial  to  the  defendants  is  affirmed 
in  the  court  of  appeals  such  affirm- 
ance and  the  direction  for  "judg- 
ment absolute  upon  the  right  of 
the  appellant,"  without  any  fur- 
ther or  other  direction  does  not 
authorize  the  clerk  of  the  county, 
in  which  judgment  is  to  be  en- 
tered, to  include  therein  a  demand 
made  against  the  plaintiff  for  an 
independent  claim,  when  the  right 
thereto  has  never  been  adjudicated 
in  his  favor,  and  when  no  judg- 
ment, which  has  been  rendered, 
necessarily  involves  its  merits. 
(Id.) 

See  REMOVAL  OP  CAUSES 

Clarkson  et  al.  agt.  Hanson,  ante, 
480. 


COUNTY  COURT. 

1.  Chapter  855  of  1869,  as  amended 
by  chapter  695  of  1871,  empowers 
the  boards  of  supervisors,  on  the 
recommendation    of    the    county 
court  of  any  county,  ' '  to  correct 
any    manifest    clerical    or    other 
error  in  any  assessment,"  and  to 
refund  any  tax  illegally  or  im- 
properly assessed  or  levied : 

Held,  that  the  said  acts  author- 
ized an  application  to  the  county 
court  to  have  an  assessment 
stricken  from  the  roll,  where 
there  was  an  entire  want  of  juris- 
diction in  the  assessors  to  assess 
the  property  in  question,  e.  g.,  the 
surplus  profits  of  a  savings  bank 
wholly  invested  in  United  States 
bonds.  (Matter  of  Ulster  County 
Savings  Bank,  20  Hun,  481.) 
* 

2.  Under   the   provision  of  the  act 
"to  extend  the  powers  of  boards 
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of  supervisors,"  etc.  (sec.  5,  chap. 
8o5,  Laws  of  1869,  as  amended  by 
chap.  695,  Laws  of  1871),  which 
requires  the  board  of  supervisors 
of  a  county  (except  New  York  and 
Kings),  upon  the  order  of  the 
county  court  made  on  application 
and  notice  as  specified,  to  refund 
to  a  party  aggrieved  "  the  amount 
collected  from  him  of  any  tax 
illegally  or  improperly  assessed  or 
levied,"  where  a  tax  is  clearly 
illegal,  and  has  been  collected,  the 
county  court  has  power  to  order 
the  board  of  supervisors  to  refund 
the  amount  so  collected.  (In  re 
N.  Y.  Catholic  Protectory,  77  N.  Y., 
342.) 

3.  It  is  not  essential  to  the  exercise 
of  this  power  that  the  assessment 
shall  first    have    been    adjudged 
illegal  by  some  competent  tribunal. 
(Id.) 

4.  Certain  real   estate  belonging  to 
the  petitioner  was  assessed,  a  tax 
imposed   thereon    and    collected. 
By  its  charter  (sec.  3,  chap.  647, 
Laws  of  1866),  its  property  "used 
for  the  charitable  purposes  of  said 
association  "  is  exempted  from  tax- 
ation.    Upon  application  to  the 
county  court  under  said  act  for  an 
order  requiring  the  board  of  su- 
pervisors to  refund  said  tax,  the 
petition  alleged  that  the  land  upon 
which  the  tax  was  imposed  be- 
longed to  the  petitioners,  and  was 
used  for  such  charitable  purposes. 
This  was  not  controverted  in  any 
manner : 

Held,  that  the  order  was  prop- 
erly granted.     (Id. ) 

5.  An    assessment    upon    property 
which  is  by  law  exempt  from  tax- 
ation is  illegal ;  and  in  such  case, 
a  county  court  has  power  under 
the  act  of  1869  (sec.  5,  chap.  855, 
Laws  of  1869),  extending  the  pow- 
er of  boards  of  supervisors,  etc., 
to  order  such  board  to  refund  the 
amount  of  a  tax  so  illegally  as- 
sessed.     (Wittiams  agt.     Superv. 
Wayne  Co.,  78  N.  Y.,  561.) 


6.  Upon  application  to  a  county  court 
for  an  order,  under  said  act  of 
1869,  directing  the  board  of  super- 
visors to  refund  a  tax  upon  per- 
sonal property  assessed  to  peti- 
tioner as  agent,  the  proof  was  to 
the  effect  that  the  property  so 
assessed  consisted  of  bonds  and 
mortgages,  some  of  which  had 
been  sent  to  him  for  collection  by 
a  non-resident  of  the  State,  the 
residue  had  been  taken  by  him  on 
re-investments,  and  had  been  left 
or  deposited  with  him  for  collec- 
tion: 

Held  (CHURCH,  Ch.  J.,  FOLGEK 
and  EARL,  JJ.,  dissenting),  that 
such  property  was  exempt  from 
taxation ;  and  the  assessors  having 
refused  to  deduct  it  from  the 
agent's  assessment,  on  due  appli- 
cation being  made,  and  a  tax  hav- 
ing been  imposed  thereon  and  paid 
by  him  under  protest,  that  the 
county  court  properly  ordered  the 
refunding  of  such  tax.  (Id.) 


COUNTY  JUDGE. 

1.  The  provision  of  the  state  Con- 
stitution (art.  6,  sec.  13),  declaring 
that   "no  person  shall  hold  the 
office  of  judge  or  justice  of  any 
court "  after  the  last  day  of  Decem- 
ber next,  after  he  reaches  seventy 
years  of  age,   applies  to  county 
judges.     (People  ex  rel.  Joyce  agt. 
Brundage,  78  N.  Y.,  403.) 

2.  Said  provision  creates  a  limitation 
of  the  term  of  office  prescribed, 
applicable  when  the    incumbent 
attains  the  age  specified  before  the 
expiration  of  a  full  term ;  in  which 
case  his  term  expires  the  last  day 
of  December  succeeding  his  arrival 
at  that  age.     (Id.) 

3.  Where,  therefore,  a  county  judge 
who  was  elected  -in  1873,  and  en- 
tered upon  the  duties  of  his  office 
January  1, 1874,  arrived  at  seventy 
years  of  age  in  November,  1878: 

Held,  that  his  term  expired  on 
the  last  day  of  December,  1878; 
and  that  defendant,  who  was  elect- 
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ed  county  judge  at  the  general 
election  m  1878,  was  entitled  to 
the  office.  (Id.) 


COURT  OF  APPEALS. 

1.  This  court  has  control  of  its 
calendar,  and  when  case  is  put 
upon  motion  calendar  and  argued 
it  will  not  be  stricken  therefrom 
and  put  on  regular  calendar.  (See 
In  re  Reynolds  [Mem.],  77  N.  Y., 
631.) 

DAMAGES. 

1.  Damages  are  recoverable  in  an 
equitable  action,  though  the  plain- 
tiff fails  to  establish  his  right  to 
the  equitable  relief  sought.  (Mat- 
Hfiews  agt.  Del.  and  Hud.  Canal 
Co.,  20  Hun,  427.) 


DECISION. 

1.  A  judge  has  no  authority,  on  a 
.  written  opinion    delivered   by  a 

deceased  judge,  omitting  to  state 
separately  the  facts  found  and  the 
conclusions  of  law,  and  not  direct- 
ing judgment  to  be  entered  there- 
upon, and  which  does  not  indicate 
the  party  to  whom  costs  are 
awarded,  to  direct  the  entry  of 
judgment  upon  it.  ( Weyman  agt. 
The  National  Broadway  Bank, 
ante,  331.) 

2.  Where  a  party  dies  before  the 
"decision"  is  actually  signed  or 
rendered  against  him,  in  a  cause 
tried  before  the  court,  such  deci- 
sion and  all  subsequent  proceed- 
ings,   including     the     judgment 
entered  thereon,  are  void  under 
section  765  of  the  Code,  although 
an  opinion  in  duplicate  directing 
the  findings  of  facts  and  conclu- 
sions of  law,  and  giving  the  rea- 
sons   therefor,    was    signed    and 
delivered  by  the    justice  to  the 
respective    attorneys  while  such 
party    was    living.     (Adams  agt. 
Nellis,  ante,  385.) 


3.  The  decision  intended  by  sections 
7(>3,  765,  1010  and  1022  of  the  Code 
is  the  written  findings  of  facts  and 
the  legal    conclusions    with    the 
direction  for  the  final  judgment 
to  be  entered,  and  which  must 
constitute  a  part  of  the  judgment 
roll.     (Id.) 

4.  Until  such  a  decision  is  signed  and 
filed    the  cause  is  not  removed 
from  the  authority  of  the   trial 
court,  but  remains  within  its  con- 
trol ;  and  although  the  justice  may 
have    signed    and    delivered    his 
opinion  stating  the  facts  and  con- 
clusions, and  the  judgment  that 
should  be  entered,  other  and  dif- 
ferent  findings  and    conclusions 
may    properly  be    made    and    a 
different    judgment    be    directed 
from  that  stated  to  be  proper  in 
the  opinion  (See  Weyman  agt.  The 
National   Broadway   Bank,   ante, 
331).     (Id.). 


DEFAULT. 

1.  A  defendant,  by  not  answering 
the  complaint,  does  not  admit  that 
plaintiff  is  entitled  to  the  relief 
demanded  against  him,  but  only 
that  he  is  entitled  to  such  relief 
as  the  facts  properly  alleged  au- 
thorize. (Argatt  agt.  Pitts,  78  N. 
Y.,  239.) 


DEFENSES. 

1.  In  an  action  upon  two  promissory 
notes,  the  answer  alleged  an  agree- 
ment between  the  parties  for  a 
valuable  consideration  made  at  the 
time  the  notes  were  discounted,  for 
the  extension  of  the  time  of  pay- 
ment for  six  months,  by  giving  re- 
newal notes  for  those  in  suit,  that  at 
the  maturity  of  the  notes,  defend- 
ants tendered  new  notes  as  agreed, 
which  plaintiff  refused  to  accept : 
Held,  that  this  count  in  the 
answer  set  up  a  good  defense. 
(N.  Y.  S.  L.  and  T.  Co.  agt.  Hd- 
mer,  77  N.  Y.,  64.) 
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2.  Defendant    collected  an  award 
against  the  state  as  agent  of  plain- 
tiff: 

Held,  that  he  could  not  interpose 
as  a  defense,  to  an  action  to  re- 
cover the  same,  that  the  award 
belonged  to  a  third  person.  (Bal- 
lou  agt.  Ballou,  78  N.  F.,  325.) 

3.  Where  a  note  is  given  in  compro- 
mise and  settlement  of  a  claim  in 
suit,   in  the  absence  of  evidence 
of  duress,  or  that  fraud  was  prac- 
ticed in  bringing  about  the  com- 
promise, or  that  the  plaintiff  knew 
that  the  claim  was  groundless  or 
fictitious,  it  is  no  defense  to  an 
action  upon  the  note,  that  there 
was  a  good  and  meritorious  de- 
fense to  the  original  claim.    (Feeter 
agt.  Weber,  78  N.  T.,  334.) 

4.  It  seems,  that  where  the  facts,  out 
of  which  a  defense  to  the  claim 
arises,  were  known  to  the  party 
making  the  claim,   and    fraudu- 
lently concealed    from   and    un- 
known to  the  other  party  at  the 
time   of    the    compromise,    such 
fraud  may  be  shown.    (Id.) 

5.  It  is  no  defense  to  an  action  upon 
an  undertaking  given  by  the  plain- 
tiff, in  an  action  to  recover  posses- 
sion of  personal  property,  that  the 
property  is  in  such  position  that 
it  cannot  be  reached;  the  under- 
taking can  only  be  satisfied  by  a 
re-delivery  of  the  property  or  by 
payment  of  the  judgment.     (Har- 
rison agt.  Wilkin,  78  N.  T.,  390.) 

6.  In  an  action  upon  a  bond  given 
to    a    savings    bank,     defendant 
claimed  that  there  was  a  fraudu- 
lent suppression  and  concealment 
by  the  persons  who  solicited  him 
to  sign  as  to  the  true  condition 
of   the  bank.    It  appeared    that 
defendant  was  informed,  when  he 
executed  the  bond,  that  it  was  to 
be  used  to  give  credit  to  the  bank 
with  the  banking  department,  and 
with  the  public,  so  that  it  would 
be  enabled  to  continue  its  busi- 
ness: 

Held,  that  this  was  a  sufficient 


notice  that  the  bank  was  in  a  pre- 
carious condition,  and  that  under 
the  circumstances,  the  fact  that 
its  exact  condition  was  not  dis- 
closed was  no  defense ;  also,  that 
as  defendant  had  allowed  the 
bond  to  be  treated  as  an  asset  for 
three  years,  and  the  public  to  deal 
with  it  on  that  assumption  until 
it  became  insolvent,  he  was  estop- 
ped from  setting  up  such  a  defense. 
(Hurd  agt.  Kelly,  78  N.  T.,  588.) 


DEVISEES. 

See  TENANTS  IN  COMMON. 

Wright  agt.  Wright,  ante,  176. 


DIFFICULT  AND    EXTRA- 
ORDINARY. 

1.  The  action  was  brought  to  re- 
cover $15,000  damages  claimed  to 
have  arisen  from  a  malicious  in- 
terference by  the  defendant,  with 
the  enjoyment  and  occupation  of 
valuable  premises,  held  by  the 
plaintiff  under  a  long  lease;  it 
being  alleged  that  the  defendant 
so  disturbed  the  plaintiff's  tenants 
and  undertenants  that  the  latter 
were  obliged  to  abandon  the  prem- 
ises, whereby  the  plaintiff  lost  his 
tenants  and  rents,  and  the  premises 
became  greatly  injured,  and  the 
unexpired  term  of  the  plaintiff's 
lease  valueless. 

The  complaint  having  been  dis- 
missed at  the  circuit,  held,  that 
the  action  was  a  difficult  and  ex- 
traordinary one  within  section 
309  of  the  Code,  and  that  an  addi- 
tional allowance  of  $250  was 
properly  made.  (Morrison  agt. 
Agate,  20  Hun,  23.) 


DISCHARGE. 

1.  A  debtor  who  has  been  impris- 
oned for  removing  and  disposing 
of  his  property,  with  intent  to 
defraud  his  creditors,  is  not  en- 
titled to  a  discharge  under  the 
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provisions  of  the  Revised  Statutes 
relating  to  voluntary  assignments. 
(Coffin  agt.  Gourlay,  20  Hun,  308.) 


DISCO  VERYAND  INSPECTION. 

1:  The  directors  of  a  corporation 
which  is  a  party  to  an  action  can- 
not be  required  to  produce  before 
trial,  for  the  inspection  of  the 
opposite  party,  the  books  of  the 
corporation,  or  to  give  him  sworn 
copies  of  entries  therein,  under 
the  provision  of  the  Code  of  Civil 
Procedure  (sec.  803),  authorizing 
the  court  to  compel  such  produc- 
tion or  copy  by  "  a  party  to  an 
action."  (Boorman  agt.  Ail.  and 
Pac.  R  R.  Co.,  78  N.  Y.,  599.) 

2.  It  seems,  that  to  authorize  the 
production  of  books  and  papers 
under  said  provision,  it  must  be 
shown  that  they  are  in  the  posses- 
sion or  under  the  control  of  the 
person  required  to  produce  them. 
(Id.) 

DIVORCE. 

1.  Alimony  and  counsel  fee  will  be 
granted  to  the  wife  in  an  action 
against  her  husband  for  divorce 
to  annul    the    marriage    on    the 
ground  of  his  physical  incapacity. 
(Alien  agt.  Allen,  ante,  27.) 

2.  The  case  of  Bartlett  agt.  Bartlett 
(Clark's  Chy.  Reps.,  p.  460)  not 
followed.    (Id.) 

3.  In  an  action  brought  by  a  wife  to 
have    the  marriage  annulled  for 
the  alleged  impotency  of  the  hus- 
band, the  court  is  not  authorized 
to  make  an  order  against  the  hus- 
band for  alimony  to  the  wife,  pen- 
dente  lite,  or  to  provide  funds  to 
defray  the  expenses  of  the  suit. 
This  is  adverse  to  Allen  agt.  Allen, 
ante,  p.  27.     (Bloodgood  agt.  Blood- 
good,  ante,  42.) 

4.  The  provisions  of   the  Revised 
Statutes  as  to  requiring  the  hus- 
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band  to  pay  sums  necessary  to 
carry  on  the  suit  during  its  pen- 
dency, are  restricted  to  cases 
where  the  wife  admits  the  exist- 
ence of  a  valid  marriage  and  seeks 
a  divorce  or  separation  for  subse- 
quent misconduct  of  the  husband. 
(Id.) 

5.  Where  the  husband  is  plaintiff 
and  seeks  to  annul  the  marriage, 
but  the  wife  affirms  its  validity, 
she  is  entitled  to  alimony   and 
counsel  fees.     (Id.) 

6.  Where  the  husband  has   stipu- 
lated to  pay  half  the  referee's  fees, 
such  stipulation  will  be  enforced. 
(Id.) 

7.  Sudivision  4  of  section  550  of  the 
Code  of  Civil  Procedure,  was  in- 
tended and  is  a  substitute  for  the 
writ  of  ne  exeat.    (Boucicault  agt. 
Boucicault,  ante,  131.) 

8.  Where,   in  a  suit  by  the   wife 
against  her  husband  for  a  divorce, 
the  plaintiff  shows  that  the  de- 
fendant is  about  to  depart  from 
the  state,  with  no  present  inten- 
tion of  returning,  except,   possi- 
bly, to  pass  through  it,  and  that 
he  is  to  sail  for  Europe  within  a 
month,  to  be  gone  indefinitely : 

Held,  that  a  case  is  made  out  in 
which  an  order  of  arrest  may  law 
fully  issue.  As  the  judgment 
may  require  the  performance  of 
an  act,  the  neglect  or  refusal  to 
perform  which  would  be  punish- 
able by  the  court  as  a  contempt, 
the  case  is  brought  within  subdi- 
vision 4  of  section  550  of  the  Code 
of  Civil  Procedure.  (Id.) 

9.  Under  section  780  of  the  Code 
of  Civil  Procedure,   in  the  first 
judicial  district,  a  motion,  which 
elsewhere  must  be  made  in  court, 
may  be  made  to  a  judge  out  of 
court,  except  for  a  new  trial  upon 
the  merits.     (Id.) 

10.  An  application  for  an  order  of 
arrest  may  be  lawfully  made  to, 
and  properly  granted  by,  a  justice 
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out  of  court  in  the  first  judicial 
district.     (Id.) 

11.  Any    application    which    else- 
where may  be  made  in  court,  may 
here  be  made  at  any  time  to  a 
judge  out  of  court.     (Id.) 

12.  An  order  of  arrest  is  not  irregu- 
lar which  prescribes  the  form  of 
undertaking  as  directed  in  subdi- 
vision 1  of  section  575  of  the  Code 
of  Civil  Procedure.     (Id.) 

13.  A  defendant's  right  to  the  jail 
liberties  under  section  149,  is  not 
in  the  least  affected  by  such  di- 
rection.    If  the  defendant    does 
not  desire  to  give    the    bail  re- 
quired by  the  order  to  effect  his 
discharge,  he  has  a  perfect  right 
to  offer  the  limit  bond  under  sec- 
tion 149,  and  the  sheriff  would  be 
bound  to  accept  it.    (Id.) 

14.  Where  a  decree  of  divorce  has 
been  obtained  by  a  wife  against 
her  husband  and  an  allowance  of 
alimony  has  been  made  for  her 
support    and    "for    the  support 
and  maintenance"   of  her  three 
children: 

Held,  that  the  legislature  in- 
tended that  the  allowance  to  the 
wife  should  be  unchanged,  but 
that  the  provision  for  the  support 
of  the  children  might  be  altered 
as  their  circumstances  changed. 
(Kerr  agt.  Kerr,  ante,  255.) 

15.  In  a  suit  for  limited  divorce  on 
the  ground  of  cruelty,  where  the 
defendant  was  ordered  to  pay  ali- 
mony,  upon  which  he  left   the 
state,  and  upon  the  return  of  pre- 
cept unsatisfied  an  order  nisi  was 
made  that  he    pay    within    five 
days  or  that  his  answer  be  struck 
out: 

Held,  that,  on  proof  of  default, 
the  court  had  power  to  make  an 
order  striking  out  the  defendant's 
answer,  which  contained  a  gen- 
eral denial,  and  to  direct  a  refer 
ence  to  take  proof  as  if  no  answer 
had  been  served.  (Walker  agt. 
Walker,,  ante,  476.) 


16.  Where,  in  an  action  for  divorce 
on  the  ground  of  adultery,  trial  is 
had  before  a  referee,  and  judg- 
ment rendered  upon  his  report  in 
favor  of  defendant,  which  is  re- 
versed by  the   general  term    on 
questions  of  fact  and  a  new  trial 
ordered,  the  order  of  general  term 
is  appealable  to  this  court,   the 
appellant  giving  the  usual  stipula- 
tion required  by  the  Code  of  Civil 
Procedure  (sec.  191).     (Conger  agt. 
Conger,  .77  N.  T.,432.) 

17.  In  such  case,  upon  affirmance  of 
the  order  here,  judgment  absolute 
can  be  rendered  against  the  appel- 
lant upon  such  stipulation,  as  the 
question    of    adultery    has    been 
tried,  and  the  decision  of  the  gen- 
eral term  and  of  this  court  is  to  the 
effect  that  the  defendant  is  guilty. 
The  judgment  therefore  will  be 
based  upon    evidence  and   upon 
judicial  determinations.     (Id.) 

18.  As  to  whether  the  order  is  appeal- 
able, where  the  judgment  was  re- 
versed for  error  of  law,  not  invol- 
ing  the  merits,  quaire.     (Id.) 


DOUBLE  COSTS. 

1.  Allowed  against  superintendents 
of  poor  in  actions  against  over- 
seers of  the  poor.  (See  Gallup  agt. 
Bett,  20  Hun,  172.) 


ELECTION  OF  REMEDIES. 

.  Where,  after  the  goods  had  gone 
into  the  possession  of  the  defend- 
ant, the  plaintiff  accepted  from 
her  a  confession  of  judgment  for 
the  whole  value  thereof,  and  after 
the  facts  now  alleged  to  show 
conversion  of  the  property  were 
known  to  hi-ar,  he  issued  an  exe- 
cution for  its  enforcement  and 
collected  a  part  thereof : 

Held,  that  plaintiff,  by  accepting 
the  judgment  and  taking  out  and 
enforcing  his  execution,  must  be 
deemed  to  have  made  his  election 
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to  treat  the  goods  as  the  property 
of  the  defendant  under  a  Bale  by 
himself,  and  he  cannot  afterwards 
change  his  ground  to  that  of 
wrongful  taking  and  conversion. 
(Field  agt.  Bland,  ante,  85.) 


EQUITY. 

1.  The  erroneous  admission  of  evi- 
dence cannot  be  disregarded  where 
the  court  cannot  say  that  such 
evidence  did  not  affect  the  result 
in  the  case. 

Qiuere,  as  to  whether  the  doc- 
trine that  the  appellate  court 
might,  in  its  discretion  in  equity 
cases,  disregard  errors  in  the  ad- 
mission of  evidence,  if  satisfied 
that  the  findings  of  facts  were 
supported  by  other  and  sufficient 
proof,  has  not  been  overturned  by 
the  decision  of  the  court  of  appeals 
in  Foote  agt.  Beecher.  (Schoon- 
maker  agt.  Wolford,  20  Hun,  166.) 

2.  Qiicere,  as  to  the  right  of  an  appel- 
late court  to  disregard,  in  equity 
cases,  the  erroneous  exclusion  of 
evidence  offered  by  the  appellant, 
on  the  ground  that  the  result  would 
not  have  been  changed  had  such 
evidence  been  received.    (Holcomb 
agt.  Holcomb,  20  Hun,  156.) 


EQUITABLE  LIENS. 

1.  An  agreement  was  entered  into 
in  1875  between  the  plaintiffs  and 
the  firm  of  A.  Soleliac  &  Sons 
whereby  the  former  agreed  to  fur- 
nish said  firm  with  raw  materials 
for  the  manufacture  of  silk  goods, 
and  to  advance  funds  for  the  pur- 
chase thereof ;  which  goods, 
when  manufactured,  were  to  be 
delivered  to  and  sold  by  the  plain- 
tiffs, the  balance  of  the  proceeds 
of  each  sale,  after  deductions  for 
commissions,  insurance  and  ad- 
vances made,  to  be  paid  to  said 
firm.  During  the  years  1875  to 
1877,  the  plaintiffs  advanced  large 
sums  of  money  to  them,  and  the 
latter  in  turn  manufactured  silk 


and  consigned  the  same  to  plain- 
tiffs for  sale.  On  the  8th  of  Sep- 
tember, 1877,  Soleliac  &  Sons 
failed,  and  made  a  general  assign- 
ment to  the  defendant.  The  latter 
took  possession  of  all  the  stock 
and  machinery  of  the  debtors  ; 
among  these  were  nineteen  pieces 
of  silk  finished,  and  about  forty- 
five  pieces  unfinished.  The  plain- 
tiffs claimed  to  have  an  equitable 
lien  thereon  for  the  balance  due 
them  from  Soleliac  &  Sons,  which 
amounted  to  $10,000,  and  there- 
upon brought  this  action^to  en- 
force the  same : 

Held,  that  the  plaintiffs  were 
not  entitled  to  recover.  The  iden- 
tical property  or  its  proceeds 
must  be  traced  in  order  to  uphold 
the  lien.  (Person,  Hamman  & 
Co.  agt.  Oberteuffer,  ante,  339.) 

2.  Assuming  that  a  valid  trust  was 
created  and  a  lien  thereby  ac- 
quired, it  confers  a  right  of  re- 
covery of  the  subject-matter  of 
the  trust  or  its  proceeds  only; 
and  such  trust  cannot  be  impressed 
upon  the  funds  in  the  hands  of 
the  defendant  who  is  general  as- 
signee for  the  benefit  of  creditors. 
(Id.) 

ELECTION. 

See  CITIZENSHIP. 

The  People  ex  rel.  O'DonneU  agt, 
McNally,  ante,  500. 


EVIDENCE. 

1.  The  defendant  was  a  national 
bank  doing  business  at  Elmira. 
It  was  in  the  habit  of  receiving 
money  on  deposit  and  of  issuing 
certificates  therefor  to  the  depos- 
itor; in  some  cases  the  certificates 
were  issued  in  the  name  of  the 
bank,  in  other  cases  the  money 
was  placed  to  the  credit  of  its 
president,  Van  Campen,  and  the 
certificates  purported  to  be  issued 
by  him  individually,  this  course  of 
business  being  known  to,  and  per- 
mitted by  the  officers  of  the  bank: 
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Held,  that  the  evidence  was 
properly  admitted.  (West  agt. 
First  National  Bank,  20  Hun,  408.) 

2.  Upon  the  trial  one  of  the  direc- 
tors was  allowed  to  state  that  he 
was  aware  of  the  fact  that  Van 
Campen's  certificates  were  issued 
for  money  deposited  at  the  bank : 

Held,  that  the  evidence  was  prop- 
erly received,  for  the  purpose  of 
showing  that  the  officers  of  the 
ba-nk  had  knowledge  of  the  course 
of  business  adopted  by  their  em- 
ployees in  conducting  business 
over  the  counter  of  the  bank.  (Id.) 

3.  Upon  the    trial  of   this  action, 
brought  to  settle  the  accounts  of  a 
firm  that  had  been  engaged  in 
running  a  grist-mill,  it  appeared 
that  the  expenses  of  keeping  the 
mill-flume  and  dam  in  repair  were 
to  be  borne  by  the  parties  equally. 
Upon    the    examination    of    the 
plaintiff  as  a  witness  on  his  own 
behalf,  he  was  allowed,   against 
the  objection  and  exception  of  the 
defendant's  counsel,  to  state,  in 
answer  to  questions  put  to  him, 
that  he  should  think  that  the  re- 
pairs he  had  caused  to  be  made, 
including  the  labor  of  his  employ- 
ees, amounted,  in  each  year,  upon 
an  average,  to  about  fifty  dollars, 
and  that  the  repairs  he  had  caused 
to  be  made  in  the  last  thirteen 
years  were  worth  $300: 

Held,  that  it  was  error  to  allow 
the  plaintiff  to  give  an  aggregate 
estimate  as  to  the  yearly  cost  of 
the  repairs,  grouping  together  the 
labor  of  himself  and  his  employees 
and  the  cost  of  the  materials  used ; 
or  to  give  such  an  estimate  as  to 
the  gross  amount  of  the  repairs  for 
thirteen  years.  (Chandler  agt 
Allen,  2QHun,  424.) 

4.  That  the  items  of  labor  and  the 
materials    furnished    should    be 
proved  with  reasonable  certainty, 
before  any  allowance    could    be 
made  therefore.    (Id.) 

5.  That  as  the  evidence  was  material, 
and  bore  upon  an  important  issue, 


it  must  be  presumed  to  have  been 
influential  with  the  referee,  and 
that  a  new  trial  must  therefore  be 
ordered.  (Id.) 

6.  In  an  action  by  an  administrator 
to  set  aside  an  assignment  of  a 
mortgage  made  by  his  intestate, 
the  next  of  kin,  though  interested 
in  the  event  of  the  action,  and 
claiming  their  rights  through  the 
plaintiff,  are  not  prohibited,  by 
section  829  of  the  Code  of  Civil 
Procedure,  from  testifying,  in  his 
behalf,  as  to  what  they  had  noticed 
and  observed  in  the  conduct  and 
actions  of  the  intestate,  and  as  to 
personal  transactions  of  his  with 
which  they  had  no  connection, 
and  also  as    to  communications 
made  by  him  to  others  in  their 
presence  without  any  inducement, 
suggestion    or    participation    on 
their  part.    (Holwmb  agt.  Holcomb, 
20  Hun,  156.) 

7.  Quaere,  as  to  the  right  of  an  appel- 
late court  to  disregard,  in  equity 
cases,  the  erroneous  exclusion  of 
evidence  offered  by  the  appellant, 
on  the    ground    that    the  result 
would  not  have  been  changed  had 
such  evidence  been  received.   (Id.) 

8.  Although  the  plaintiff  in  an  action 
for  malicious  prosecution  is  bound 
to  prove  that  the  proceedings  in- 
stituted against    him  have  been 
terminated  by  the  failure  of  the 
grand  Jury  to  indict  or  otherwise, 
yet  this  fact,  when  proved,  is  not 
conclusive  evidence  of  his  inno- 
cence,  and    the   defendant    may 
prove  that  the  plaintiff  was  in  fact 
guilty  of  the  crime  with  which 
he  was    charged.      (Barber   agt. 
Gould,  20  Hun,  446.) 

9.  In  an  action  for  malicious  prose- 
cution, proof  of  the  actual  guilt 
of  the  accused  is  conclusive  evi- 
dence of  probable  cause,  and  if 
such  proof  be  made,  no  action 
can  be  sustained  by  the  said  ac- 
cused,   however    plainly    malice 
may  be  shown,  or  however  im- 
proper may  have  been  the  motives 
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of  the  person  instituting  the  prose- 
cution. 

Upon  the  trial  of  an  action  for 
malicious  prosecution,  the  defend- 
ant offered  to  prove  that,  before 
applying  for  the  warrant,  he  stated 
all  the  facts  within  his  knowledge, 
touching  the  charge  subsequently 
made,  to  one  Horton,  who  was  an 
attorney  and  counselor-at-law, 
and  also  a  justice  of  the  peace, 
and  sought  to  snow  the  advice  re- 
ceived from  him.  This  evidence 
was  rejected : 

Held,  that  the  evidence  was  im- 
properly rejected,  and  that  the 
fact  that  Horton  was  the  justice 
of  the  peace,  to  whom  the  appli- 
cation for  the  warrant  was  subse 
quently  made,  did  not  render  its 
rejection  proper.  (Turner  agt. 
Dinnegar,  20  Hun,  465.) 

10.  The  accused  was  drinking  in  the 
complainant's  saloon  when  one  of 
the  party  gave  a  dollar  bill  to  the 
bar-tender,   who  gave  back    the 
change  to  such  person,  and  put 
the  bill    in    the  money  drawer, 
which  was  left  open.     While  the 
bartender  was  stooping  down  to 
take    a    bottle    from    under    the 
counter  the  accused  reached  over 
the  counter  and  took  the  bill  from 
the  drawer;  he  made  no  attempt 
to  secrete  it,  and  at  once  returned 
it  with  the  remark  that  "it  was 
done  in  fun:" 

Held,  that  these  facts  did  not 
justify  a  conviction  of  petit  lar- 
ceny. (Demne  agt.  People,  20 
Hun,  98.) 

11.  The  minutes  of  the  proceedings 
of   a  manufacturing  corporation 
are  admissible  to  show  knowledge 
on  the  part  of  a  trustee  of  the 
falsity  of  the  report  as  to  its  capi- 
tal stock.      (Pier  agt.  George,   20 
Hun,  210.) 

12.  In  an  action  for  work  and  labor, 
where  the  value  of  the  service  is 
in  question,  it  is  competent  for  a 
witness,  who  has  heard  the  testi- 
mony of  another  witness  as  to  the 
nature  and  extent  of  the  services 


rendered,  to  give  an  opinion  as  to 
the  value  of  the  services  so  testi  - 
fled  to.  (Seymour  agt.  Fellows.  77 
N.  Y.,  178.) 

13.  In  an  action  for  slander  or  libel, 
evidence  of  the  repetition  by  de- 
fendant of  the  slanderous  or  libel- 
ous  matter,  after  the  commence- 
ment of  the  action,  is  incompetent. 
But  error  in  the  reception  of  suet 
evidence  cannot  be  based  upon  a 
general   objection  thereto.      The 
specific  objection  should  be  made 
presenting  the  fact  upon  which  the 
rule  is  based,  i.  e.,  that  the  repeti- 
tion   was    after  the  action  was 
begun.     (Daly  agt.  Byrne,  77  N. 
Y.,  182.) 

14.  Defendant  published  two  articles 
accusing  plaintiff  of  producing,  a 
play  and  claiming  to  be  the  author, 
when,  in  fact,  it  was  written  by 
another  person,  sent  to  plaintiff 
for  examination,   wrongfully   re- 
tained by  him,  and  subsequently 
so  produced  as  his  own.     In  an 
action  for  libel,  plaintiff  to  prove 
malice,    introduced    in    evidence 
other  articles  repeating  the  charge 
substantially,   and    also    alleging 
that  the  play  was  taken  bodily 
from  a  certain  published  novel. 
Thereupon  the  defendant  offered 
to  show  that  the  play  was  like  the 
novel  referred  to.    This  evidence 
was  rejected : 

Held,  no  error;  as  the  resem- 
blance of  the  play  to  the  novel 
was  not  an  issue  in  the  case.  (Id. ) 

15.  Defendant's  answer  alleged  the 
receipt  by  him  of  a  letter  from 
plaintiff's  attorneys,  and  gave  what 
purported  to  be  a  copy  thereof ;  it 
referred  to  an  article  published  in 
"The  World"   newspaper.     De- 
fendant, as  a  witness,  testified  that 
he  had  read  the  article  refened  to. 
The  article  was  offered  by  plain- 
tiff,  and    received    in    evidence: 

Held,  no  error;  as  the  article  was 
by  the  terms  of  the  letter  made 
part  of  it.  (Id.) 

16.  In  one  of  the  articles  published 
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by  defendant  and  offered  in  evi- 
dence by  plaintiff,  reference  was 
made  to  a  prior  article  published 
by  defendant ;  this  was  offered  in 
evidence  by  the  latter,  and  rejected. 
Held,  no  error;  it  not  appear- 
ing that  there  was  anything  in  the 
article  received  in  evidence  which 
needed  explanation  from  the  prior 
one.  (Id.) 

17.  The  recitals  in  a  warrant  of  the 
governor  of  this  state  for  the  arrest 
of  a  fugitive  from  the  justice  of 
another  state  are  to  be  taken,  at 
least  prima  fade,  as  true.     (People 
ex  ret  Draper  agt.  Pinkerton,  77 
N.  T.,  245.) 

18.  A  return  therefore  to  a  writ  of 
habeas  corpus  setting  forth  such  a 
warrant,  which  contains  recitals  of 
facts  necessary  to  confer  authority, 
under  the  Constitution  and  laws  of 
the  United  States,  to  issue  it,  is  a 
sufficient  justification  for  holding 
the  prisoner,  without  producing 
the  papers  or  evidence  on  which 
the  governor  acted.     (Id.) 

19.  As  to  whether  the  warrant  is  con- 
clusive, or  may  be  met  by  evidence 
on  the  part  of  the  prisoner  show- 
ing that  the  papers  presented  to 
the  governor  were,  in  fact,  defec- 
tive, quaere.     (Id.) 

20.  The  G.  M.  Life  Insurance  Com- 
pany loaned  certain  moneys,  for 
which  it  received  the  individual 
notes  of  T.,  defendant's  cashier; 
the  checks  for  the  amounts  loaned 
were  made  payable  to  the  order 
of  T.,  and  the  entries  of  the  loans 
in  the  books  of    said    company 
were  as  made  to  T. : 

Held,  that  these  were  not  con- 
clusive that  the  loan  was  made  to 
T.  individually;  but  that  it  was 
proper  to  show  by  oral  evidence 
that  the  loan  was  made  to  defend- 
ant. (Pierson  agt.  At.  Nat.  Bank, 
UN.  T.,  304.) 

21.  Also,  held,  that  evidence  of  con- 
versations had  between  the  officers 
of  the  company,  and  T.,  and  de- 
fendant's president,  both  during 


the  transactions  relating  to  the 
loan,  and  thereafter,  in  regard 
thereto,  and  in  reference  to  collat- 
erals given  to  the  company  there- 
for, was  competent.  (Id.) 

22.  Also,  held,  that  for  the  purpose 
of  rebutting  any  presumption  aris- 
ing from  the  form  of  the  entries 
in  the  books  of  the  company;  it 
was  competent  to  show  similar  en- 
tries in  said  books  of  a  former  loan 
made  to  defendant.     (Id.) 

23.  Where  a  woman  is  indicted  as 
a  femme  sole,   and  pleads  to  the 
indictment,   this    is    prima  facie 
evidence  that  she  is  unmarried. 
(Seiler  agt.  People,  77  N.  T.,  411.) 

24.  In  an  action  to  recover  posses- 
sion of  certain  personal  property, 
which  plaintiff  claimed  under  a 
sale  from  S. ,  the  defense  was  that 
the  alleged  sale  was  fraudulent 
as  against  the  creditors  of  S.     S. , 
as  a  witness    for    plaintiff,   was 
asked  whether  the  sale  was  made 
for   an   improper    purpose;    also 
whether  anything  transpired  be- 
tween him  and  plaintiff,  by  which 
he  gave  plaintiff  to  understand, 
or  by  which  it  was  understood, 
that  the  transaction  was  for  an 
improper  purpose  or  to  defraud 
creditors.     These  questions  were 
excluded  under  objection. 

Held,  no  error.    (Blaut  agt.  Gab- 
ler,  77  N.  T.,  461.) 

25.  By  his  applications  for  policies 
of  life  insurance  D.  warranted  that 
he  was  then  in  good  health  and  of 
sound  body,  that  he  usually  en- 
joyed good  health,  and  that  he  had 
not  during  seven  years  previous 
had  any  severe  disease.     D.  died 
within  three  years  after  the  last 
application  was  made.     Upon  the 
trial  of  an  action  upon  the  policies 
issued  upon  such  application  it 
appeared  that  the  death  of  the  in- 
sured was  caused  by  nervous  apo- 
plexy.   Defendant  then  offered  to 
prove  what  causes  produced  that 
disease;  also,  that  death  thereby 
is  the  result  of  some  disease  or 
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diseases  of  long  standing;  not 
from  any  sudden  cause ;  this  was 
objected  to  and  rejected. 

Held,  error;  that  the  evidence 
rejected  was  competent  as  bearing 
upon  the  warranties.  (Edington 
agt.  JEtna,  L.  Ins.  Co.,  77  N.  Y., 
564.) 

26.  A  physician  testified  as  a  witness 
for  defendant  that  he  became  ac- 
quainted with  D.  in  the  winter  of 
1862;  that  he  attended  him  pro- 
fessionally during  the  next  spring 
and  summer,  and  then  ceased  to 

-  attend  or  prescribe  for  him  pro- 
fessionally, but  his  acquaintance 
continued  until  the  death  of  D. 
The  witness  was  then  asked  if  D. 
was  cured  when  he  left  his  hands; 
if  in  his  opinion  D.  was  in  good 
health,  of  sound  body,  and  one 
who  usually  enjoyed  good  health 
in  1867,  when  the  first  application 
was  made,  and  whether  in  his 
opinion,  excluding  any  knowledge 
or  information  obtained  while 
treating  D.,  and  judging  from  his 
appearance  from  that  time  until 
Ib67,  D  was  in  good  health,  etc. 
These  questions  were  objected  to 
and  excluded. 

Held,  error ;  that  they  were  such 
as  could  properly  be  put  to  a  physi- 
cian under  the  provision  of  the 
statute  (2  R.  8. ,  406,  MC.  73)  pro- 
hibiting a  physician  from  disclos- 
ing any  information  necessary  to 
enable  him  to  prescribe,  acquired 
while  attending  upon  a  patient 
professionally.  (Id.) 

27.  In  an  action  to  recover  for  the 
conversion  of  a  stock  of  goods,  or 
personal    property  consisting  of 
many  items,  a  witness  who  has 
made  a  list  of  all  the  items  and 
their  values,  and  who  is  able  to 
testify  that  all  the  articles  named 
were  taken  and  were  of  the  values 
stated,  may  aid  his  memory  while 
testifying  by  such  list,  and   may 
use  it  to  enable  him  to  state  the 
items;  after  he  has  testified  the 
list  may  be  put  in  evidence,  not 
as  proving  anything  of  itself,  but 
as  a  detailed    statement  of    the 


items  testified  to.     (Howard  agt. 
McDonald,  77  N.  Y.,  592.) 

28.  The  trial  court  may  in  its  dis- 
cretion require  the  witness  to  tes- 
tify to  each  item  separately,  or  may 
allow  him  to  testify  generally  to 
the  items  and  their  values  and  re- 
ceive the  memorandum  as  the  de- 
tailed result  of  the  examination. 
(Id.) 

29.  The  rule  that  where  an  agree- 
ment is  reduced  to  writing,  it  can- 
not be  controverted  or  varied  by 
parol  evidence,  applies  only  to  the 
parties  to  the  agreement ;  one  not 
connected  in  any  way  with  the 
agreement    may  show    by   parol 
what  the  real    transaction    was. 
(Brown  agt.    Thurber,   7.    N.  Y., 
613.) 

30.  The  rule  prohibiting  the  recep- 
tion of  parol  evidence,  varying  or 
modifying  a  written  agreement, 
does  not  apply  where  the  original 
contract  was  verbal  and  entire,  and 
a  part  only  was  reduced  to  writing ; 
nor  does  it  apply  to  a  collateral 
undertaking;   these  facts  are  al- 
ways open  to  inquiry  and  may  be 
proved   by  parol.      (Chapin  agt. 
Dobson,  78  N.  Y.,  74.) 

31.  This  action  was  brought  for  an 
alleged  breach  of  an  agreement  in 
writing,  by  which  plaintiffs  agreed 
to  furnish,  and  defendant  to  pur- 
chase, certain  machines  upon  terms 
and  at  times  specified.     Defend- 
ant alleged,  and  was  permitted  to 
prove,   under  objection,   a  parol 
agreement  made  at  the  same  time, 
and  in  consideration  of  which  he 
executed  the  writing,  by  which 
plaintiffs    guaranteed    ' '  that  the 
machines  should  be  so  made  that 
they  would   do  the    defendant's 
work  satisfactorily,"  if   not   that 
plaintiffs  would  take  them  back; 
evidence  was  also  given  showing 
a  breach  of  such  guaranty.     The 
referee  found  that  the  matters  in 
writing  and  the  oral  guarantee  con- 
stituted the  contract  between  the 
parties : 
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Held,  that  the  evidence  was 
properly  received,  as  there  was 
nothing  on  the  face  of  the  instru- 
ment to  show  that  it  was  the  whole 
agreement  between  the  parties, 
and  as  the  oral  guaranty  did  not 
controvert,  and  was  not  inconsist- 
ent with  the  written  contract; 
also,  that  it  was  within  the  prov- 
ince of  the  referee  to  make  such 
finding.  (Id.) 

32.  In  an  action  upon  a  promissory 
note,  the  defense  was  in  substance 
that    defendants    purchased    for 
plaintiff,   and   with  her    money, 
certain  United  States  bonds ;  that, 
she  not  desiring  to  be  known  as 
the  purchaser,  they  were  bought 
in  a  defendant's  name,  and  left  in 
his  hands  for  safe  keeping,  the 
note  being  given  as  a  means  of 
insuring  the  delivery  of  the  bonds 
when  called  for,  or  of  obtaining 
a  compensation  therefor  if  they 
were  withheld ;  and  that  the  bonds 
were    subsequently    delivered   to 
plaintiff's  husband,  who  was  her 
authorized  agent.     Upon  the  trial 
one  of  the  defendants  was  allowed 
to  testify  to  conversations  with 
plaintiff's  husband,  who  was  then 
deceased,    in   one  of    which    he 
requested  witness  to  go  and  pur- 
chase the  bonds  in  his  own  name. 
No  authority  had  then  been  shown 
in  plaintiff's  husband  to  act  for 
her,  and  the  evidence  was  objected 
to  on  that  ground;  the  authority 
was  subsequently  proved,  and  it 
appeared  from  the  record  that  the 
trial  court  knew  that  this  should 
be  established  before  the  declara- 
tions were  competent: 

Held,  that  the  objection  was 
simply  to  the  order  of  proof,  which 
is  always  in  the  discretion  of  the 
court,  and  so  was  untenable. 
.(Plainer  agt.  Plainer,  78  N.  Y.,  90.) 

33.  Also  held,  that  the  testimony  was 
relevant.     (Id.) 

84.  The  testimony  was  also  objected 
to  as  in  violation  of  the  spirit  of 
section  399  of  the  Code  of  Pro- 
cedure; held,  untenable.  (Id.) 


35.  Whatever   evidence   is  offered 
which  will  assist  in  knowing  which 
party  speaks  the  truth  of  the  issues 
in  an  action  is  relevant;  and  when 
to  admit  it  does  not  override  other 
formal  rules  of  evidence,  it  should 
be  received.    (Id.) 

36.  E. ,  a  witness  for  defendant,  was 
permitted  to  testify  that  plaintiff's 
husband,  prior  to  the  giving  of  the 
note  in  suit,  had  talked  with  wit- 
ness about  the  purchase  of,   or 
investment  in  United  States  bonds, 
this  was  objected  to  as  hearsay 
and  irrelevant: 

Held,  untenable;  that  it  was  not 
hearsay,  as  what  was  said  was  not 
given  in  evidence;  and  that  it  was 
relevant.  (Id.) 

37.  One  of  the  defendants  testified 
that,  when  the  bonds  were  given 
up,  he  asked  plaintiff's  husband  if 
he  had  the  note  with  him,  that  he 
said  he  had  not,  but  "  would  bring 
it  over  or  destroy  it,  one  of  the 
two,  same  as  he  had  done  a  number 
of  times."    The    clause  italicized 
was  objected  to  as  hearsay  and 
irrelevant : 

Held,  untenable ;  that  if  intended 
by  the  witness,  as  the  statement 
of  a  fact  known  to  him,  it  was 
relevant;  if  intended  as  an  utter- 
ance of  the  husband,  it  was  part 
of  the  res  gestce,  and  so  competent. 
(Id.) 

38.  Where  part  of   a  conversation 
with  a  party  to  the  action,  or  his 
agent,  has  been  given  in  evidence 
by  the  opposite  party,  any  other 
or  further  part  of  the  conversation 
which  will,  in  any  way,  explain 
or    qualify  that    given,   may  be 
proved  in  reply;  but  portions  of 
the    conversation  not    thus  con- 
nected with  that  proved  are  not 
made  admissible."    (Id.) 

39.  The  price  at  which  real  estate 
sells  upon  foreclosure  sale  is  com- 
petent evidence  as  to  its  value. 
(Knick.  Life  Ins.  Co.  agt.  Nelson, 
1SN.  Y.,  139.) 
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40.  In  an  action  by  a  grantee  of 
mortgaged  premises  to  have  the 
mortgage  canceled  as  paid,  dec- 
larations of  the  mortgagor  while 
the  owner  and  in  possession,  as  to 
payments  made  by  him  on  the 
.mortgage,  are  not  competent  as 
evidence  against  plaintiff.     (Foote 
agt.  Beecfter,  78  N.  Y.t  155.) 

41.  One,  through  whom  the  plaintiff 
in  such  action  derived  title,  is  in- 
competent, under  the  Code  of  Pro- 
cedure (sec.  399),  to  testify  as  to 
declarations  made  by  the  mort- 
gagor, he  being  at  the  time  de- 
ceased.   (Id.) 

42.  The  surety  upon  the  bond  of  a 
non-resident  executor  is  interested 
in  the  event  of  the  accounting  of 
his  principal,  within  the  meaning 
of  section  399  of  the  Code  of  Pro- 
cedure.    (Miller  agt.  Montgomery, 
78  N.  T.,  282.) 

43.  Accordingly  held,  that  such  a 
surety  was  incompetent  to  testify, 
as  a  witness  on  behalf  of  the  exe- 
cutor, to  a  personal  transaction  or 
communication  between  him  and 
the  deceased.     (Id.) 

44.  Also  held,  that  the  fact  that  the 
surety  was  called  by  those  object- 
ing to  the  executor's  account,  and 
was  examined  as  to  other  facts  to 
which  he  was  competent  to  testify, 
was  not  a  waiver  of  their  right  to 
object  to  the  calling  out  of  the  in- 
competent evidence  upon  cross- 
examination.     (Id.) 

45.  Also  held,  where  such  incompe- 
tent evidence  was  given  without 
objection,  that  the  court  had  the 
power  to  strike  it  out  on  motion, 
proof  being  made,  that  at  the  time 
the  evidence  was  given,  the  con- 
testants were  ignorant  of  the  fact 
that  the  witness  was  a  surety ;  and 
it  appearing  that  no  harm  could 
come  to  the  executor  by  the  delay 
in  making  the  objection,  that  it 
was  a  matter  within  the  discretion 
of  the  trial  court,  with  the  fair 


exercise  of  which  this  court  would 
not  interfere.    (Id.) 

46.  In  an  action  by  an  administratrix 
defendant  was  called  as  a  witness 
in  his  own  behalf;  on  cross-ex- 
amination he  was  asked  what  the 
consideration  expressed  in  a  deed 
from  the  deceased  to  him  was;  he 
answered,  "$6,000  imaginary  con- 
sideration."     His    counsel    then 
asked  him  to  state  the  real  con- 
sideration; this  was  objected  to  as 
calling  for  a  transaction  with  the 
deceased,  and  excluded;  held,  no 
error.     (JBallou  agt.  Battou,  78  N. 
T.,  325.) 

47.  Having  established  a  conspiracy, 
proof  01  the  acts,  admissions  and 
declarations  of  any  one  of  the  con- 
spirators in  pursuance  and  further- 
ance of  the  criminal  enterprise, 
and  in  reference  thereto,  is  com- 
petent.    But  the  statement  of  one 
of  them  as  to  a  past  transaction 
accompanying  no  act  done  in  fur- 
therance of,  or  in  connection  with 
such  enterprise,  is  not  competent 
against  the  others.     (N.  Y.  Ouar. 
and  Ind.   Co.  agt.  Gleason,  78  N. 
Y.,  504.) 

48.  Accordingly  lield,  error;  where 
the  wife  of  one  of  the  alleged  con- 
spirators was  allowed  to  testify  to 
statements  made  to  her  by  him  as 
to  acts  done  by  the  parties  impli- 
cated.   (Id.) 

49.  Also  held,  that  evidence  to  the 
effect  that  one  Of  the  defendants 
had,  previous  to  the  transactions 
in  question,  been  engaged  in  other 
crimes,   and    had   harbored    and 
associated  with  other  criminals, 
was  improperly  received.     (Id.) 

50.  Statements  of  a  defendant,  per- 
tinent to  the  issues,  are  competent 
evidence  against  him  of  the  facts 
stated;  but  such  statements  are 
not    competent    to  discredit   the 
statements  of  a  witness  for  the 
defendants.     (Id.) 

51.  It  is  competent  upon  the  cross- 
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examination  of  a  witness  to  show 
that,  upon  a  material  matter,  he 
testified  differently  before  a  grand 
jury  from  the  evidence  given  by 
him.  (Id.) 

52.  In  an  action  to  recover  damages 
for  the  alleged  negligent  killing  of 
M.,  plaintiff's  intestate,  held,  that 
testimony  of  a  witness  as  to  what 
occurred  after  the  accident  was 
competent  as  part  of  the  res  gestm. 
(Casey  agt.  N.  T.  O.  and  H.  R.  R 
R.  Co.,  18N.Y.,  518.) 

53.  Also  that  evidence  was  compe- 
tent that  it  was  the  custom  of 
defendant  to  keep  a  flagman  at 
the  place  in  question.    (Id.) 

54.  By  the  terms  of  the  lease  the 
tenant  was  to  keep  the  premises 
in  repair;  the  lease  was  renewed 
from  year  to  year  by  indorsements 
thereon : 

Held,  that  evidence  of  a  verbal 
arrangement,  prior  to  the  last  re- 
newal, by  which  the  landlord  was 
to  make  repairs,  and  of  the  bad 
condition  of  the  premises,  because 
of  failure  so  to  do,  was  properly 
excluded.  (Nicott  agt.  Burke,  78 
T.,  580.) 

55.  But  held,  that  a  subsequent  parol 
agreement  reducing  the  rent  for 
the  future,  which  had  been  acted 
upon  by  the  parties,  was  valid  and 
obligatory.    (Id.) 

56.  While  parol  evidence  is  admis- 
sible to  show  a  mistake  in  a  written 
agreement,  yet  to  justify  a  refor- 
mation of  the  instrument  on  that 
ground,   the   mistake  should    be 
proved  as  much  to  the  satisfaction 
of  the  court  as  if  admitted.     (Ford 
agt.  Joyce,  78  N.  T.,  618.) 

57.  On  trial  of  indictment  for  mur- 
der, where  deceased  was  shot,  a 
piece  of  paper,  claimed  to  be  the 
wadding  of  the  gun  was  produced, 
and  a  witness  who  testified  he  was 
familiar  with  the  appearance  of 
wadding  shot  from  a  gun,  was 
asked  whether  the  paper  had  that 


appearance.  This  was  objected  to 
as  not  being  the  subject  of  expert 
testimony.  The  objection  was 
overruled,  and  witness  answered 
that  the  paper  had  that  appear- 
ance. The  general  term  held  this 
error,  and  reversed  the  judgment 
of  conviction.  The  court  here  held 
the  case  a  border  one;  that  while 
ordinarily  a  judgment  would  not  be 
reversed  because  of  the  reception 
of  such  evidence,  yet,  it  being  a 
capital  case,  they  would  give  de- 
fendant the  benefit  of  the  doubt, 
and  so  sustained  the  reversal.  (See 
People  agt.  Manke  [Mem.],  78  N. 
T.,  611.) 


EXAMINATION  OF  PARTY. 

1.  Upon  appeal  from  an  order  deny- 
ing a  motion  to  vacate  a  previous 
order,  the  appellate  court  should 
not  listen  to  the  objection  that  the 
order  to  show  cause  on  such  mo- 
tion did  not  specify  the  irregulari- 
ties or  grounds  upon  which  it  was 
sought  to  set  aside  the  original 
order,  unless  it  appears  that  such 
objection  was  made  in  the  court 
below.      (Miller  agt.  Kent,   ante, 
821.) 

2.  Where,  upon  motion  for  the  ex- 
amination of  a  defendant  before 
trial,  the  affidavit  states  enough 
to  show  the  materiality  of    the 
examination,  other  facts  and  con- 
clusions stated  by  way  of  argu- 
ment to  show  the  materiality  of 
testimony  to  meet  alleged  defenses 
should  not,  under  the  circumstan- 
ces of  this  case,  defeat  the  exam- 
ination.    (Id.) 

3.  Where  a  broker  or  commission 
merchant  withholds  the  fullest  in- 
formation to  his  customer  in  rela- 
tion to  property  alleged  to  have 
been  bought  or  sold,  the  right  to 
examination  before  trial  in  an  ac- 
tion to  recover  alleged  profits  or  to 
adjust  unsettled  accounts  should 
be  fully  accorded.     (Id. ) 

4.  In  an  action  by  the  administra- 
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tor  of  a  deceased  partner  against 
the  surviving  partners,  among 
other  things  for  an  accounting, 
the  plaintiff  is  entitled  to  an  order 
for  the  examination  of  the  de- 
fendants in  order  to  enable  him 
to  prepare  a  complaint,  but  the 
examination  should  be  limited  to 
an  inquiry  only  into  the  facts 
necessary  to  be  included  in  the 
complaint.  (Raymond  agt.  Brooks, 
ante,  383.) 

5.  Where  the  main  purpose  of  an 
examination  of  parties  before  trial, 
as  disclosed  by  the  affidavit  on 
which  the  order   for  the  exam- 
ination was  made,  seemed  to  be 
designed  to  establish  the  ultimate 
fact  of  an  indictable  offense  in 
which  the  plaintiff  confesses  him- 
self guilty  with  the  defendants: 

Held,  that  it  is  not  competent 
to  compel  the  defendants  to  tes- 
tify to  any  evidentiary  fact,  such 
as  the  execution  of  certain  deeds 
and  the  like,  which  have  a  tend- 
ency to  establish  what  might  re- 
sult in  a  criminal  charge  against 
them,  or  which  will  subject  them 
to  a  penalty.  (Greensward  agt. 
Union  Dime  Savings  Institution, 
ante,  399.) 

6.  Parties  to  a  suit  have  the  right 
to  be  protected  from  inquiries  of 
this  kind,  and  the  proper  course 
to  be  pursued  is  by  motion  to  limit 
the  examination  to  legitimate  mat- 
ters rather  than  by  objection  to 
the  several  questions  as  they  may 
be  propounded,  or  by  the  advice 
of  counsel  to  his  clients  that  they 
are  shielded  by  the  statute  from 
answering.     (Id.) 

7.  To  justify  an  order  to  examine  a 
defendant  to  enable  a  plaintiff  to 
frame  his  pleading,  the  affidavit 
must  make  disclosure  of  what  in- 
duced plaintiff  to  proceed;   and 
the  framing  of  a  general  averment 
is  not  sufficient.     (Simmons  agt. 
Vanderbilt,  ante,  411.) 

8.  An  order  for  the  examination  of 
an  adverse  party  before  trial  will 


not  be  granted  where  the  appli- 
cant only  seeks  to  find  out  what 
the  opposite  party  will  swear  to, 
so  as  to  enable  him  to  prepare  to 
meet  and  overcome  it.  (Fitzpat- 
rick  agt.  Van  Schaick  et  al.,  ante, 
472.) 

9.  After  the  service  of  an  amended 
complaint  herein,  and  before  the 
service  of  an  amended  answer, 
the  defendant  applied  for  an  order 
requiring  the  plaintiff  to  appear 
and  be  examined  before  trial.  The 
defendant's  affidavit    set  out    at 
length  the  nature  of   the  action, 
the  relief  sought  and  the  various 
matters  alleged  in  the  complaint, 
and  alleged  that  the  deponent  was 
advised  and  believed  that  it  was 
material    and    necessary,   in    the 
preparation  of   his  answer,  that 
he  should  be  permitted  to  exam- 
ine the  plaintiff  as  to  the  allega- 
tions set  forth  in  the  complaint. 
The  affidavit  then  set  forth   the 
allegations  as  to  which  the  plain- 
tiff was  to  be  examined,  but  men- 
tioned no  facts  tending  to  show 
such  examination  to  be"  necessary 
or  material,  nor  did  it  set  forth 
the  nature  of  the  defense  to  be 
interposed. 

Upon  an  appeal  from  an  order 
requiring  the  plaintiff  to  appear 
and  be  examined,  held,  that  the 
affidavit  was  defective  in  not  set- 
ting forth  the  nature  of  the  defense 
to  be  interposed.  (Robertson  agt. 
Russett,  20  Hun,  243.) 

10.  That  it  was  also  defective  in  not 
setting  forth  the  facts  and  circum- 
stances showing  an  examination 
of  the  plaintiff  to  be  material  and 
necessary. 


11.  Under  section  870  of  the  Code  of 
Civil   Procedure  the   plaintiff   is 
entitled  to  examine  the  defendant 
for  the  purpose  of  obtaining  facts 
necessary  to  enable  him  to  frame 
his  complaint.    (Brisbane  agt.  Bris- 
bane, 20  Hun,  48.) 

12.  Upon  an  application  for  an  order 
requiring  the  defendant  to  appear 
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and  be  examined,  to  enable  the 
plaintiff  to  obtain  facts  necessary 
to  enable  him  to  frame  his  com- 
plaint, the  affidavit  need  not  state 
that  the  plaintiff  intends  to  use 
the  deposition  upon  the  trial  of 
the  action.  (Id.) 


EXAMINATION  AND  INSPEC- 
TION OF  BOOKS  AND  PA- 
PERS. 

1.  The  creditors  have  an  absolute 
right  to  examine  into  the  affairs 
of  the  assignors,  and  for  that  pur- 
pose to  inspect  their  books.    (Mat- 
ter of  Isidor  and  Hein,  ante,  98.) 

2.  The  inspection  need  not  be  made 
by  the  creditor  personally.      He 
may  designate  some  one  to  make 
it  for  him,  and  it  cannot  be  an  ob- 
jection that  the  person  so  desig- 
nated is  an  expert.     (Id.) 


EXCEPTION. 

1.  The  remarks  of  the  court    ad- 
dressed to  counsel  on  the  rejection 
of  evidence,  or  as  to  the  need  of 
delaying  the  trial  to  send  for  wit- 
nesses, are  not  the  subject  of  ex- 
ception.     (Daly  agt.   JByrne,    77 
N.  T.,  182.) 

2.  An  exception,    as   to   language 
used  in  a  charge,  to  be  available, 
must  present  it  in  the  same,  or  in 
equivalent  words,  embracing  the 
substance  of  the  charge,  an(f  pre- 
senting so  clearly  and  distinctly 
the  proposition  enunciated  by  the 
court  that  there  can  be  no  doubt 
as  to  what  was  actually  intended. 
(McGinley  agt.    U.  8.  L.  Ins.  Co., 
UN.  F.,495.) 

8.  Where  the  phraseology  of  the 
exception  is  of  doubtful  con- 
struction, so  that  it  is  not  easy  to 
determine  what  is  meant,  and  to 
say  that  it  applies  to  any  distinct 
portion  of  the  charge  as  made,  it 
furnishes  no  ground  for  reversal 
of  the  judgment.  (Id.) 


4.  There  is  no  distinction  between 
legal  and  equitable  actions,  or  be- 
tween actions  tried  by  a  jury  or 
a  court,  in  respect  to  the  availabil- 
ity of  exceptions  taken  upon  the 
trial  upon  admission  of  incompe- 
tent evidence ;  in  any  case  an  error 
in  receiving  such  evidence,  if  prop- 
erly excepted  to,  can  only  be  dis- 
regarded when  it  can  be  seen  that 
it  could  do  no  harm.     ( Foote  agt. 
Beecher,  78  N.  Y.,  155.) 

5.  In  action  of  trespass  upon  lands 
defendant  claimed  to  be  in  posses- 
sion under  a  parol  contract  for 
the  purchase,  the  referee  found 
that  defendant  was  in  lawful  pos- 
session: 

Held,  that  an  exception  to  evi- 
dence on  the  part  of  defendant, 
incompetent  under  section  399  of 
the  Code,  as  to  the  parol  contract 
(the  vendor  having  died),  was  not 
ground  for  reversal,  as  the  evi- 
dence was  entirely  immaterial  and 
could  not  have  injured.  (See  Fon- 
ner  agt.  Johnson  [Mem.],  78  N. 
T.,  617.) 

EXCESSIVE  DAMAGES. 

1.  A  verdict  in  an  action  for  an  as- 
sault and  battery  will  not  be  set 
aside  on  the  ground  that  the  dam- 
ages are  excessive,  unless  it  appears 
to  be  the  result  of  prejudice  or 
passion  on  the  part  of  the  jury. 
(Kiff  agt.  Youmans,  20  Hun,  123.) 


EXECUTION. 

1.  An  execution  issued  against  a  city 
marshal  on  a  district  court  judg- 
ment, a  transcript  of  which  has 
been  filed  in  the  county  clerk's 
office,  must  be  returned  by  the 
sheriff  to  the  clerk  of  the  court 
of  common  pleas  and  not  the  clerk 
of  the  city  and  -county  of  New 
York.     (Bartel  agt.  Cunningham, 
ante,  129.) 

2.  An  execution  against  defendant's 
person  is  not  void  because  of  the 
omission  to  direct  its  return  within 
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sixty  days;  and  a  return  by  the 
sheriff  that  the  defendant  was  dis- 
charged under  an  order  because  of 
such  defect  fell  with  the  reversal 
of  the  order  on  which  it  was  based, 
and  the  validity  of  the  execution 
was  not  impaired  thereby.  (Bene- 
dict &  Burnham  Manufacturing 
Company  agt.  Thayer,  ante,  272.) 

3.  A  deputy  sheriff  levied  under  an 
execution,  issued  upon  a  judgment 
recovered    against    the     present 
plaintiff,  upon  certain  articles  of 
property  claimed  to  be  exempt; 
at  the  time  of  making  the  levy 
he  told  the  plaintiff's  wife  that  he 
thought  the  property  was  exempt, 
and  told  the  plaintiff  that  he  would 
levy  on  it  and  take  it  away  if  he 
(plaintiff)  did  not  forbid  him;  to 
which  the   plaintiff   replied,    "I 
didn't  know  that  I  could  forbid 
you,"  and  further  said  that  the 
deputy  might  take  it.    The  plain- 
tiff was  also  present  at  the  sale 
and  made  no  claim  that  the  prop- 
erty was  exempt  from  execution: 

Held,  that  having  failed  to  claim 
that  the  property  was  exempt  at 
the  time  the  levy  was  made  he 
could  not  thereafter  claim  that 
such  levy  was  unlawful  and  sue 
the  sheriff  to  recover  damages 
therefor.  ( Turner  agt.  Borthwick, 
20  Hun,  119.) 

4.  To  justify  an  execution  against 
the  body  it  must  be  clear  from  the 
pleadings  and  judgment  that  the 
action  is  one  in  which  it  is  author- 
ized ;  and  upon  a  motion  to  set  it 
aside  it  is  competent  to  show  the 
theory  upon  which  the  case  was 
tried  and  decided.      (Neftel  agt. 
Lightstone,  UN.  T.,  96.) 

5.  To  obtain  the  lien  upon  the  per- 
sonal   property   of    a    judgment 
debtor  given  by  the  statute  (2  R. 
8.,  366,  sec.  13;  Code  of  Civil  Pro- 
cedure, sec.  1405),  from  the  time  an 
execution  is  delivered  to  a  sheriff 
"to  be  executed,"  it  is  not  suffi- 
cient merely  to  place  an  execution 
in  the  hands  of  the  sheriff.   (Smith 
agt.  Erwin,  77  N.  T.,  466.) 


6.  Where  an  execution  is  delivered 
with  directions  to  do  nothing  but 
to  hold  it  for  further  orders,  while 
thus  held  the  sheriff  is  the  agent 
of  plaintiff,  the  execution  is  dor- 
mant, and  no  lien  upon  the  pro- 
perty of  the  debtor  is  acquired 
thereby.  (Id.) 


7.  This  action   was  upon  a  promis- 
sory note  made  by  defendant  W. , 
and  indorsed  for  his  accommoda- 
tion by  defendant  E.     Judgment 
was  entered  against  W.  by  default ; 
execution  issued  and  delivered  to 
the  sheriff  with  directions  not  to 
act  upon  it  or  make  any  levy  until 
further  orders.     During  the  life  of 
the  execution  W.  had  in  his  open 
and   visible    possession    personal 
property  sufficient  to  satisfy  it. 
When  plaintiff  directed  a  levy  no 
property  could  be  found : 

Held,  that  no  lien  was  acquired 
upon  the  property  of  W.  by  the 
issuing  of  the  execution;  that 
plaintiffs  were  under  no  obligation 
to  E.  to  secure  such  a  lien;  and 
that  therefore  the  facts  constituted 
no  defense  as  to  E.  (Id.) 

8.  An  action  was  brought  by  a  cor- 
poration to  recover  possession  of 
personal    property,    in  which    a 
claim  for  the  immediate  delivery 
of  the  property  was  made.     A  re- 
ceiver of  the  corporation  was  sub- 
sequently appointed  and  was  sub- 
stituted as  plaintiff  in  its  stead; 
judgment  was  rendered  in  favor 
of  defendant,  in  the  usual  form 
for  a  return  of  the  property  or 
for  its  value,  and  execution  was 
issued  thereon,  which  was  returned 
unsatisfied.     In  an  action  upon  the 
undertaking  given  by  said  plain- 
tiff upon  such  claim;  held,  that 
defendant  could  not  object  that 
the  execution  was  irregularly  is- 
sued, it  being  against  an  officer  of 
the    court,    and    issued    without 
leave;  that  if  the  execution  was 
improperly  issued,  it  could  only 
be  vacatea  by  motion  for  that  pur- 
pose.    (Harrison  agt.  Wilkin,   78 
N.  T.,  390.) 
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EXECUTION  AGAINST    THE 
PERSON. 

1.  Where,   in  an  action  against  a 
common  carrier   to  recover   the 
value  of  articles  taken  from  a  pas- 
senger's baggage  while  in  the  pos- 
session of  the  carrier;  it  appears 
from  the  complaint  that  the  action 
is  founded,  not  upon  contract,  but 
upon  the  breach  of  the  carrier's 
legal  duty,  the  action  is  in  tort 
and   for  an    injury  to    property 
within  section  549  of  the  Code  of 
Civil  Procedure,  and  the  defendant 
corporation,  if  it  recover  a  judg- 
ment for  costs  therein,  may,  under 
subdivision  1  of  section  1487  of 
the  said  Code,  issue  an  execution 
against  the  person  of  the  plaintiff 
for  the  collection  thereof.    (Cattin 
agt.  Adirondack  Co.,  20  Hun,  19.) 

2.  Where  an  execution  issued  against 
the  person  of  a  judgment  debtor 
fails  to  require  the  sheriff  to  return 
it  to  the  proper  clerk  within  sixty 
days  from  its  receipt,  the  execu- 
tion is  not  thereby  rendered  void, 
and  an  order  allowing  the  plaintiff 
to  amend  the  same  by  inserting 
such  a  direction  should  be  granted 
as  a  matter  of  course.     (Benedict 
and  Burnham  Mfg.  Co.  agt.  Thayer, 
20  Hun,  547.) 

3.  The  remedy  of  a  defendant  held 
by  the  sheriff  under  an  execution 
from    which    such    direction    is 
omitted  is  by  a  special  motion, 
and  not  by  an  application  for  a 
discharge  under  a  writ  of  habeas 
corpus.     (Id.) 

4.  Arrest  of  a  defendant  under  an 
order  of  arrest  and  also  under  an 
execution  issued  on  the  judgment 
—  effect  on  the  order  or  arrest  of 
a  reversal,  on  appeal  of  the  judg- 
ment.    (See  People  ex  rel.  Roberts 
agt.  Bowe,  20  Hun,  85.) 

5.  On  judgment  in  justices'  court 
against    the    person  — set    aside 
where  an  issue  joined  in  an  action 
on    contract,    was    changed    by 
amendment  to  one  in  tort  in  the 


absence  of  the  defendant.     (See 
Oilmore  agt.Barnett,  20  Hun,  514.) 

6.  The  court  cannot  release  a  defend- 
ant held  under  an  execution,  be- 
cause of  his  inability  to  endure 
imprisonment  —  Code,  section  302 
is  only  applicable  to  one  confined 
for  contempt  —  to  what  diseases 
it  is  applicable.  (See  Moore  agt. 
McMahon,  20  Hun,  44.) 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Where  one  of  two  executors,  after 
letters  testamentary  were  issued 
to  both,  petitioned  the  surrogate 
that  the  letters  testamentary  issued 
to  him  might  be  revoked,  for  rea- 
sons assigned  by  him,  and  that  he 
be  discharged  from  his  office  as 
executor,  and  •  such  petition  was 
granted  by  a  decretal  order  of  the 
surrogate,  but  in  such  form  as  not 
to  affect  the  letters  testamentary 
granted  to  the  other  executor,  and 
the  executor  so  discharged,  after- 
wards, and  by  an  instrument  in 
writing,  executed   and   acknowl- 
edged by  him,  in  pursuance  of  the 
order  of  the  surrogate,  formally 
renounced  and  resigned  his  office 
as  executor,  and  when  afterwards, 
upon  the  death  of  the  surviving 
executor,  letters  "de  bonis  non," 
with  the  will  of  the  testator  an- 
nexed, were  issued  to  a  third  per- 
son by  the  surrogate  : 

Held,  that  upon  such  facts  the 
executor  so  released  and  dis- 
charged, there  being  no  unexe- 
cuted trust  under  the  will  remain- 
ing in  him,  had  no  standing  to 
maintain  an  action  for  the  con- 
struction of  the  will,  and  this, 
although  he  was  a  legatee  under 
the  will,  especially  when  it  ap- 
peared that  he  had  assigned  all  his 
interest  in  the  legacy.  (Trow  agt. 
Shannon,  ante,  214.) 

2.  Where  an  executor,  upon  his  own 
petition,  has  been  released  from 
his  office  as  executor,  and  has  form- 
ally renounced,  he  cannot,  after 
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letters  " de  Txmis  nan"  with  the 
will  annexed,  have  been,  by  the 
surrogate,  issued  to  another,  re- 
tract his  renunciation  and  seek  to 
be  restored  (Robertson  agt.  Mo 
Geoch,  11  Paige,  640).  (Id.) 

8.  Executors  as  trustees,  the  ques- 
tion considered.     (Id.) 

4.  The  surety  upon  the  bond  of  a 
non-resident  executor  is  interested 
in  the  event  of  the  accounting  of 
his  principal,  within  the  meaning 
of  section  399  of  the  Code  of  Pro- 
cedure.    (Miller  agt.  Montgomery, 
78  N.  T.,  282.) 

5.  Accordingly,  held,   that  such  a 
surety  was  incompetent  to  testify, 
as  a  witness  on  behalf  of  the  exe- 
cutor, to  a  personal  transaction  or 
communication  between  him  and 
the  deceased.     (Id.) 

6.  Also  field,  that  the  fact  that  the 
surety  was  called  by  those  object- 
ing to  the  executor's  account,  and 
was  examined  as  to  other  facts  to 
which  he  was  competent  to  testify 
was  not  a  waiver  of  their  right  to 
object  to  the  calling  out  of  the  in- 
competent evidence  upon  cross- 
examination.     (Id. ) 

7.  Also  Tield,  where  such  incompe- 
tent evidence  was  given  without 
objection,  that  the  court  had  the 
power  to  strike  it  out  on  motion, 
proof  being  made  that,  at  the  time 
the  evidence  was  given,  the  con- 
testants were  ignorant  of  the  fact 
that  the  witness  was  a  surety;  and, 
it  appearing  that  no  harm  could 
come  to  the  executor  by  the  delay 
in  making  the  objection,  that  it 
was  a  matter  within  the  discretion 
of  the  trial  court,  with  the  fair 
exercise  of  which  this  court  would 
not  interfere.     (Id.) 

8.  A  surrogate  has  no  authority,  up- 
on the  accounting  of  an  executor, 
to  direct  him  to  pay  a  sum  to  his 
counsel  for  the  services  of  the  lat- 
ter; charges  for  services  rendered 
by  an  attorney  to  an  executor,  are 


against  the  executor  individually, 
and  there  is  no  authority  warrant- 
ing a  decree  in  favor  of  the  attor- 
ney, against  the  estate,  or  against 
the  executor  as  such.  (Seaman 
agt.  WMtehead,  78  N.  T.,  306.) 

9.  The  allowances  authorized  to  be 
made  by  the  act  of  1863,  relating 
to  proceedings  in  the  surrogate's 
court  (sec.  8,  chap.  362,  Laws  of 
1863),  are  to  the  executor  himself, 
and  allow  him  to  charge  the  estate 
for  such  counsel  fees  as  he  has  been 
obliged  to  pay,  limited,  however, 
by  the  rate  prescribed  by  the  act. 
(Id.) 

10.  Where  a  surrogate,  in  his  decree 
upon  the  final  accounting  of  an 
executor,  directed  the  payment  by 
him  to  his  counsel  of  a  sum  stated ; 
held,  that  the  question,  as  to  the 
jurisdiction  of  the  surrogate  to 
make  the  order,  could  be  raised 
by  motion  before  the  surrogate  to 
set  aside  that  portion  of  the  de- 
cree; and  that  an  appeal  lay  from 
an  order  denying   such  motion. 
(Id.) 

11.  A  person  is  not  entitled  to  receive 
commissions  both  as  executor  and 
as  trustee  upon  the  same  fund  for 
the  same  time.     (Hall  agt.  Hall, 
78  N.  T.,  535.) 


EXTRA  ALLOWANCE. 

1.  The  action  was  brought  to  recover 
$15,000  damages  claimed  to  have 
arisen  from  a  malicious  inter- 
ference by  the  defendant,  with 
the  enjoyment  and  occupation  of 
valuable  premises,  held  by  the 
plaintiff  under  a  long  lease  ;  it 
being  alleged  that  the  defendant  so 
disturbed  the  plaintiff's  tenants 
and  undertenants  that  the  latter 
were  obliged  to  abandon  the  prem- 
ises, whereby  the  plaintiff  lost  his 
tenants  and  rents,  and  the  premises 
became  greatly  injured,  and  the 
unexpired  term  of  the  plaintiff's 
lease  valueless. 

The  complaint  having  been  dis- 
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missed  at  the  circuit,  fold,  that 
the  action  was  a  difficult  and  ex- 
traordinary one  within  section  309 
of  the  Code,  and  that  an  additional 
allowance  of  $250  was  properly 
made.  (Morrison  agt.  Agate,  20 
Hun,  23.) 

FEES. 

1.  Under    the    judiciary   act    the 
poundage  of  the  referee  on  fore- 
closure and  sale  is  limited  to  ten 
dollars,  and  is  not  increased  by 
the  act  of  1876  amending  section 
309  of  the  Code  of    Procedure. 
(Birge  agt.  Ainsworth  et  al.,  ante, 
473.) 

2.  This  amendment  does  not  give 
the  right  'to  such  fees  or  pound- 
age, but  is  merely  a  limitation  of 
the  fees  or  poundage  allowable, 
the  right  thereto  being  dependent 
upon  other  statutory  provisions. 
(Id.) 

3.  If  the  seventy-seventh  section  of 
the  judiciary  is  repealed  the  ref- 
eree is  remitted  to  the  three  dol- 
lars per  day  under  the  general 
rule  as  to  referees'  fees.    (Id.) 


FOREIGN  EXECUTORS. 

1.  This  action  was  brought  to  re- 
cover rent  due  on  a  lease  executed 
by  one  Gibson,  against  the  defend- 
ant, as  executrix  of  the  last  will 
and  testament  of  the  said  Gibson. 
The  defendant  was  appointed  such 
executrix  by  the  surrogate  of  Mon- 
mouth  county,  in  the  state  of  New 
Jersey,  and,  as  such  executrix,  had 
taken  possession  of  the  premises 
so  leased  to  the  said  Gibson : 

Held,  that  the  courts  of  this  state 
had  no  jurisdiction  of  an  action 
at  law  against  a  foreign  executrix, 
and  that  the  action  could  not  be 
maintained.  (Field  agt.  (jibson,  20 
Hun,  274.) 

2.  Qucere,  as  to  whether  if  the  com- 
plaint had  contained  appropriate 


averments,  the  action  could  have 
been  maintained  as  one  in  equity 
for  an  accounting.  (Id.) 


FOREIGN    INSURANCE    COM- 
PANIES. 

1.  Where  the  defendants  had  issued 
several  policies  of  insurance  upon 
property  located  in  West  Troy, 
and    had    paid    the   two   dollars 
upon  the  hundred  on  premiums 
received,  but  had  not  given  the 
bond    required    by    the    statute 
(Laws  of  1876,  chapter  359,  which 
is  amendatory  of  chapter  465  of 
Laws  of  1875),  in  an  action  to  re- 
cover the  penalty  for  not  having 
given  the  bond  as  required  by  the 
statute : 

Held,  that,  by  the  act  of  the 
legislature  (Laws  of  1879,  chapter 
153)  which  again  amends  the  acts 
of  1875  and  1876,  the  right  to  such 
penalties,  when  the  premium  has 
been  paid,  is  taken  away,  and  the 
statute  necessarily  includes  and 
covers  the  case  of  a  suit  already 
brought,  as  well  as  that  of  one  to 
be  brought.  (Fire  Department 
of  West  Troy  agt.  Ogden,  ante,  21.) 

2.  Where  a  penalty  has  been  im 
posed  by  law,  the  legislature  has 
power  to  repeal  it  entirely,  or  to 
limit  the  cases  in  which  it  is  re- 
coverable, even  though  an  action 
has  been  brought  for  its  recovery. 
(Id.) 

FOREIGN  JUDGMENT. 

1.  The  courts  of  this  state  recog- 
nize foreign  judgments  as  bind- 
ing here  when  the  record  shows 
that  the  courts  rendering  a  judg- 
ment had  jurisdiction  of  the  sub- 
ject and  of  the  person  of  the  de- 
fendant, and  spive  full  credit  to 
such  judgments  by  refusing  to 
retry  the  matters  when  once  de- 
termined in  an  action  where  the 
foreign  courts  had  acquired  juris- 
diction. (Shepard  agt.  Wright, 
ante,  512.) 
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2.  But  the  judgment  of  the  court 
of  a  sister  state  has  no  binding 
effect  in  this  state,  unless  the 
court  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  person  of 
the  party  sought  to  be  affected 
thereby,  and  the  want  of  jurisdic- 
tion renders  the  judgment  a  mere 
nullity  here.  (Id.) 

8.  "Where  it  appeared  that  the  de- 
fendant was  served  with  a  copy 
of  the  bill  of  complaint  in  the 
action  in  the  Canada  court,  at  the 
village  of  Westfield,  in  the  county 
of  Chautauqua,  in  the  state  of 
New  York,  the  place  of  defend- 
ant's residence,  where  the  service 
was  made : 

Held,  that  such  service  did  not 
give  the  court  jurisdiction  of  the 
person  of  the  defendant.  No 
sovereignty  can  extend  its  powers 
beyond  its  own  territorial  limits 
to  subject  either  person  or  prop- 
erty to  its  judicial  decision. 
Every  exercise  of  authority  of 
this  sort  beyond  this  limit  is  a 
nullity.  (Id.) 

4.  A  citizen  of  one  state  or  country 
cannot  be  compelled  to  go  into 
another  state  or  country  to  litigate 
a  civil  action  by  means  of  process 
served  in  his  own  state  or  country. 
And  a  judgment  obtained  upon 
such  service,  where  no  appear- 
ance is  made  by  the  person   so 
served,  can   impose  no  personal 
liability  which  will  be  recognized 
beyond  the  state   in   which   the 
action  originated.     (Id.) 

5.  It  is  claimed  that  the  defendant 
was  a  citizen  of  Canada,  although 
residing  in  the  state  of  New  York 
at  tbe  time  of  the  service  upon 
him  of  the  bill  of  complaint,  and 
that  the  Canada  court  had  juris- 
diction over  his  person  whereso- 
ever he  was  served : 

Held,  that  if  the  fact  was  as  is 
claimed,  as  a  resident  of  New 
York,  a  judgment,  to  be  enforced 
against  him  personally  elsewhere 
than  in  the  country  where  it  was 


obtained,  cannot  be  supported  by 
such  a  service.    (Id.) 


FORMER  ADJUDICATION. 

1.  In  an  action  to  recover  wages 
under  an  alleged  contract  of  em- 
ployment for  one  year  at  an  agreed 
price,  payable  ratably  and  month- 
ly,  the  complaint    showed    that 
plaintiff  was  out  of  the  service  of 
defendant,  and  was  in  the  hire  of 
others  a  part  of  the  alleged  term. 
It  appeared  upon  the  trial  that 
plaintiff  had  before  sued  the  de- 
fendant   for   wages    for    a  prior 
month ;  the  defense  therein  was  a 
denial  of  the  hiring,  other  than  a 
permission  to  remain  temporarily 
to  close  up  certain  work,  and  that 
defendant  left  plaintiff's  employ- 
ment   on    the    twentieth  of    the 
month.    Judgment  was  given  for 
plaintiff  in  that  action,  adjudging 
him  to  be  entitled  to  the  wages  for 
the  month : 

Held,  that  the  defendant  was  not 
barred  from  setting  up  and  prov- 
ing a  discharge  of  plaintiff  from 
his  service,  by  the  fact  that  it  was 
not  set  up  and  proved  in  the  former 
action.  (Weed  agt.  Burt,  78  N. 
T.,  192.) 

2.  This  action  was  brought  by  plain- 
tiff as  assignor  for  the  benefit  of 
creditors  of  J.  for  the  alleged  con- 
version of  goods  levied  on  by  de- 
fendant R.,  as  sheriff,  by  virtue 
of  an  execution  against    H.,  in 
favor  of    the    other   defendants. 
Plaintiff  gave  in  evidence  a  judg- 
ment-roll in  an  action  brought  by 
him  against  J.  H.  and  another,  to 
determine  the  title  to  the  goods. 
The  judgment  therein  determined 
that  the  title  to  the  goods  was 
originally  in  H. ;  that  she  trans- 
ferred them  to  J.  as  security  for 
money  loaned  by  him,  and  that 
by  the  assignment  to  plaintiff,  he 
acquired  J.'s  interest: 

Held,  that  said  judgment  estab- 
Jshed  conclusively  that  title  to 
the  property  was  in  plaintiff  good 
as  against  the  defendants  in  that 
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action,  and  every  person  claiming 
under  them,  subsequent  to  judg- 
ment therein;  but  that  an  exe- 
cution creditor  of  H.  could  assail 
the  transfer  to  J.  as  fraudulent 
and  void  as  to  him,  this  not  hav- 
ing been  adjudicated  in  the  former 
action;  that  defendants  therefore 
"Were  not  concluded  from  showing 
that  -the  transfer  to  J.  was  fraudu- 
lent in  fact,  or  was  fraudulent  and 
void,  because  there  was  no  change 
of  possession,  and  the  written 
transfer  was  not  filed  as  a  mort- 
gage. (Raymond  agt.  Richmond, 
78  N.  Y.,  351.) 

FORMER  SUIT  PENDING. 

1.  A  plea  of  a  former  suit  pending 
can  only  be  supported  by  showing, 
as  matter  of  fact,  that  a  former 
suit  was  pending  when  the  second 
action  was  commenced.     (Porter 
agt.  Kingsbury,  77  N.  Y.,  164.) 

2.  Such  a  plea  cannot  be  supported 
by  proof  of  an  unsatisfied  judg- 
ment against    the  plaintiff  in  a 
prior  unsuccessful  action  upon  the 
claim,  which  is  the  subject  of  the 
second  action.    (Id.) 

3.  This   plea  was  interposed  in  an 
action  upon  an  undertaking  given 
on  appeal.      It  appeared  that  a 
former  action  had  been  brought, 
the  complaint  in  which  omitted  to 
allege  that  notice  of  judgment  had 
been  served  as  required  by  the 
Code  of  Procedure  (old  Code,  sec. 
348);  the  complaint  was  demur- 
red to  and    demurrer    sustained 
because  of  this  omission;  and  be- 
fore the  commencement  of    the 
second  action  the  former  suit  had 
proceeded  to  final  judgment  on 
the    demurrer,   which    judgment 
remained  unsatisfied.     Notice  of 
judgment  was    served    after  the 
commencement  of  the  first  and 
prior  to  the  second  action : 

Held,  that  the  plea  was  not  sus- 
tained ;  also  that  the  former  judg- 
ment was  not  a  bar.  (Id.) 

4.  Also,  field,  that  an  appeal  brought 


in  the  first  action,  after  the  com- 
mencement of  the  second,  had  no 
retroactive  effect,  so  as  to  sustain 
the  plea.  (Id.) 


GENERAL  GUARDIAN. 

1.  An  action  may  be  maintained  by 
a  general    guardian  in  his  own 
name  to  recover  a  debt  due  to  his 
ward.    (Hauemtein  agt.  Kutt,  ante, 
24.) 

2.  Where  the  decree  of.,  a  surrogate 
directed  an  administratrix  to  pay 
to  the  plaintiff,  as  general  guar- 
dian of  their  infants,  a  certain 
sum  "  for  each  of  said  infants,  as 
the  distributive  shares,"  of  each 
of  them : 

Held,  upon  demurrer  to  the 
complaint,  in  an  action  brought 
by  the  general  guardian  of  one  of 
the  infants  for  her  separate  share, 
that  the  other  infants  were  not 
necessary  parties  to  the  suit,  and 
that  a  separate  suit  might  be 
brought  for  each  share.  (Id.) 

3.  When  a  public  officer  performs 
a  specific  act  in  pursuance  of  a 
statute,  it  must  be  presumed  to 
have  been  done  for  the  purposes 
of  the  act,  and  in  pleading  it  is 
sufficient  to  aver  the  performance 
of  the  act.     (Id.) 

4.  Thus,  where  a  bond  given  by  an 
administratrix,   was    ordered   by 
the  surrogate  to  be  assigned  to 
the  general  guardian,  under  the 
statute,  the  presumption  is,  that 
it  was  directed  to  be  assigned  for 
the  purpose  of  being  prosecuted. 
(Id.) 

GENERAL  TERM. 

1.  A  decision  of  the  general  term  of 
the  supreme  court  to  be  valid, 
must  be  concurred  in  by  at  least 
two  justices.  Where  two  only  are 
present  at  a  decision,  a  judgment 
in  the  case  to  which  one  of  them 
dissents  is  not  made  effective  by 
his  assent  to  the  entry  thereof. 
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(In  re  Kings  Co.  El  R.  R.  Co.,  78 
N.  Y.,  383.) 

2.  A  motion  to  confirm  the  report  of 
commissioners  appointed  herein 
was  heard  at  a  general  term  of 
the  supreme  court,  three  justices 
being  present;  no  decision  was 
then  made,  and  the  general  term 
was  adjourned  to  a  subsequent 
day;  on  that  day  one  of  the  jus- 
ces  was  not  present.  One  of  those 
present  read  an  opinion  in  favor  of 
confirming  the  report,  from  which 
the  other  dissented.  The  absent 
justice  had  sent  to  the  chief  justice 
a  statement  in  writing  that  the 
report  should  be  confirmed ;  there 
was  no  written  concurrence  by  him 
in  the  opinion,  and  no  personal 
consultation  had  been  had  between 
him  and  either  of  the  other  justi- 
ces. A  memorandum  was  filed  the 
same  as  if  all  three  of  the  justices 
were  present,  stating  thaf  the  re- 
port of  the  commissioners  was  con- 
firmed: 

Held  (MILLER,  J.,  dissenting), 
that  an  order  of  confirmation  en- 
tered thereon  was  unauthorized; 
and  that  a  refusal  of  the  general 
term  to  vacate  the  same  on  motion 
was  error.  (Id,) 


HABEAS  CORPUS. 

1.  The  supreme  court  at  chambers 
or  a  county  judge  has  not  juris 
diction  to  grant  a  writ  of  habeas 
corpus  upon  the  application  of  a 
wife,  living  in  a  state  of  separa- 
tion from  her  husband,  respecting 
the   custody  of    a    minor  child. 

The  People   ex    rel.    Ward    agt. 
Ward,  ante,  174.) 

2.  The  writ  is  founded  upon  3  Re- 
vised Statutes  (Banks'  6th  ed. ,  page 
163),  and  the  application  must  be 
made  to  the  supreme  court,  and 
it  must  be  not  only  granted  by, 
but  returnable  before  the  supreme 
court.     (Id.) 

8.  The    restriction    in    the    habeas 
corpus  act  that  application  for  a 


writ  must  be  to  a  judge  or  officer 
within  the  county  where  the  pris- 
oner is  detained,  or  an  adjoining 
county,  does  not  apply  to  the  su- 
preme court  or  one  of  its  jus- 
tices. (The  People  ex  rel.  Rosen- 
thai  agt.  Cowles,  ante,  287.) 

4.  TLe  plain  reading  of  the  statute 
is  that  an  application  may  be  made 
to  the  supreme  court,  or  to  one  of 
its  justices  anywhere,  but  when  it 
is  made  "  to  any  officer  who  may 
be    authorized    to    perform     the 
duties  of  a  justice  of  the  supreme 
court  at  chambers,"  that  officer 

,  must  be  or  reside  "within  the 
county  where  the'  prisoner  is  de- 
tained," unless  there  "be  no  such 
officer  within  such  county,  or  if 
he  be  absent,  or  for  any  cause  be 
incapable  of  acting,  or  have  re- 
fused to  grant  such  writ."  (Id.) 

5.  Where  the  petition  fails  to  state 
the  locality  of  the  confinement  it 
is  defective.     The  locality  of  the 
detention  should  be  stated  so  that 
the    discretion   of    the   court    or 
judge,  as  to  the  place  of  the  return 
of  the  writ,  could  be  exercised. 
(Id.) 

6.  The  petition  is  required  to  state 
"that  such  prisoner  is  not  com- 
mitted or  detained  by  virtue  of 
any  process,  judgment,  decree  or 
judgment  specified  in  the  preced- 
ing  twenty-second   section."     A 
detention  for  one  of  the  causes 
specified  in  said  section  should  be 
negatived.     The   petition   should 
show  the    party  detained  to  be 
without  the  exception.     (Id.) 

7.  The  recitals  in  a  warrant  of  the 
governor  of  this  state  for  the  ar- 
rest of  a  fugitive  from  the  justice 
of  another  state  are  to  be  taken,  at 
least  prima  fade,  as  true.     (People 
ex  rel.  Draper  agt.  Pinkerton,  77 
JV.  Y.,  245.) 

8.  A  return  therefore  to  a  writ  of 
habeas  corpus  setting  forth  such  a 
warrant,  which  contains  recitals  of 
facts  necessary  to  confer  author 
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ity,  under  the  Constitution  and 
laws  of  the  United  States,  to  issue 
it,  is  a  sufficient  justification  for 
holding  the  prisoner,  without  pro- 
ducing the  papers  or  evidence  on 
which  the  governor  acted.  (Id.) 

9.  As  to  whether  the  warrant,  is 
conclusive,  or  may  be  met  by  evi- 
dence on  the  part  of  the  prisoner 
showing  that  the  papers  presented 
to  the  governor  were,  in  fact,  de- 
fective, quaere.  (Id.) 


ILLEGAL  TRADE. 

See  SUMMARY  PROCEEDINGS. 
Shaw  agt.  McCarty,  ante,  487. 


IMPRISONED  DEBTORS. 

1.  Under  the  provisions  of  the  act 
providing  for  the  discharge  of 
imprisoned  debtors  where  the 
proceedings  are  had  under  article 
6,  chapter  5,  part  2,  title  1  of  the 
Revised  Statutes: 

Held,  that  the  proceedings  of  the 
debtor  are  not  "iust  and  fair" 
where  he  has  removed  his  own 
property  with  intent  to .  defraud 
his  own  creditors  or  to  benefit 
himself  or  his  own  family,  al- 
though neither  he  nor  his  family 
have  been  benefited  by  the  act  — 
his  creditors  nevertheless  having 
been  deprived  of  the  property. 

Held,  also,  that  where  the  debtor 
has  procured  from  the  creditor,  at 
Whose  suit  he  is  imprisoned,  prop- 
erty by  fraud,  even  if  he  has  spent 
the  proceeds  in  any  way  that 
would  be  unobjectionable  if  they 
were  his  own,  and  if  by  loss  or 
accident  he  is  deprived  of  them, 
his  proceedings  are  not  "  just  and 
fair." 

Held,  further,  that  where  the 
debtor  has  combined  or  united 
with  others  to  fraudulently  obtain 
the  property  of  the  creditor  at 
whose  suit  he  is  imprisoned,  even 
if  such  others  got  the  proceeds  of 
the  fraud  and  he  got  none,  his  pro- 


ceedings are  not  "just  and  fair" 
within  the  meaning  of  the  statute. 
(Matter  oj  Roberts,  ante,  136.) 

2.  But,  on  the  other  hand,  if  the 
prisoner,  while  legally  liable  for 
the  debt  or  the  damage  growing 
put  of  the  fraud  or  tort,  was  yet 
innocent  of  a  guilty   intent,  and 
either  received  none  of  its  fruits, 
or  properly  accounts  for  what  he 
got,  the  tort  in  question  would  be 
no  bar  to  his  discharge.     (Id.) 

3.  In  this    case    if    the    judgment 
against  the  prisoner  is  conclusive 
that  he  had  knowledge  of  the  fraud 
by  which  the  money  was  procured 
from  the  plaintiff,   it  would  be 
indisputable    evidence    that    the 
debtor's  proceedings  have  not  been 
"just  and  fair,"  and  would  be 
fatal  to  this  application  for  his 
discharge.  Whether  the  judgment 
is  conclusive  or  not  as  to  that  fact 
depends  on  whether  such  a  finding 
was    indispensable    to    plaintiff's 
recovery.     (Id.) 

4.  If  the  judgment  does  not  neces- 
sarily involve  a  finding  that  he 
had  a  fraudulent  intent  or  guilty 
knowledge,  the  question  is  an  open 
one  and  may  be  tried  in  this  pro- 
ceeding; if  otherwise,  then  having 
been  once  litigated  and  determ- 
ined between   the    plaintiff    and 
himself,  it  cannot  be  retried,  but 
he  is  bound  by  it  no  matter  how 
onerous  the  consequences  may  be. 
(Id.) 

5.  An  adjudication  in  proceedings 
under  the  fifth  article  of  chapter  5, 
part  2,  title  1  of  the  Revised  Stat- 
utes, is  conclusive  upon  any  ques- 
tion that   is   determined,    which 
subsequently  arises  under  the  sixth 
article  of  the  same  chapter.     (Id.) 

6.  The  principle  of  the  rule  as  to  res 
adjudicata  (except  in  cases  of  mere 
motions   incidental  to  an  action) 
has  no  reference  to  the  form  or  the 
object  of  the  litigation  in  which 
the  particular  fact  is  determined 
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which  is  thenceforth  to  he  deemed 
established  as  between  the  parties 
to  the  dispute.  The  form  or  object 
of  the  prior  litigation  does  not  alter 
the  conclusive  effect  of  the  judg- 
ment or  decision.  (Id.) 

7.  Where,    upon    the    examination 
of  the  petitioner,  an  imprisoned 
debtor,  m  the  proceedings  for  his 
discharge  from  imprisonment,  it 
appears  that  his  proceedings  have 
not  been  ' '  just  and  fair  "  towards 
a  creditor  under  whose  judgment 
he  is  imprisoned : 

Held,  that  the  petition  should 
be  denied.  (Matter  of  Fink,  ante, 
145.) 

8.  Proceedings  which  are  not  "just 
and  fair,"  within  the  meaning  of 
the  statute,  explained.    (Id.) 

9.  On  an  application  to  discharge 
a  person  from  imprisonment  in 
custody  upon  final  process,  what 
is  required  is  that  the  proceedings 
of  the  debtor  have  been  "just  and 
fair  "  in  respect  to  the  matters  that 
he  is  required  to  swear  to  in  the 
affidavit  upon  presenting  his  peti- 
tion.    They  relate  to  the  inquiry 
whether  he  has  made  any  such 
disposition  of  his  property,  as  in 
the  affidavit  he  is  obliged  to  swear 
that  he  has  not ;  or,  in  other  words, 
whether  the  judge  is  satisfied  that 
the  statement  made  in  his  affidavit 
is  true,  in  respect  to  which  the 
fullest  inquiry  may  be  made  by 
the  oral  examination  of  the  pris- 
oner, under  oath,  as  well  as  the 
examination  of  his  wife,  or  of  any 
witnesses  which  the  creditor  has 
to  offer.     (Matter  of  Fowler,  ante, 
148.) 

10.  There  is  nothing  in  the  provision 
of  the  statute  which  would  author- 
ize holding  that  a  debtor  cannot  be 
discharged  because  he  made  a  false 
or  fraudulent  representation  as  to 
the  solvency  of  a  person  to  whom 
credit  was  given   by  the  person 
who  has  recovered  a  judgment  for 
damages  against  the  prisoner,  for 
the  injury  thus  sustained.     (Id.) 


11.  Nor  is  the  fact  that  he  applied 
for  his  discharge  as  a  bankrupt 
any  such  disposition  of  the  prop- 
erty as  is  contemplated  by  the  act; 
for  whatever  property  he  possesses, 
under  such  a  proceeding,  goes  to 
his  creditors  (This  would  seem  to 
be  adverse  to  Matter  of  Roberts,  ante, 
136,  and  Matter  of  Finck,  ante, 
145).  (Id.) 


IMPRISONMENT. 

1.  The  court  has  no  power  to  release 
a  defendant  held  under  an  execu- 
tion against  his  person,  because 
of  his  inability  to  endure  the  im- 
prisonment. (Moore  agt.  McMafion, 
20  Hun,  44.) 

2.  Section  302  of  the  Code  authoriz- 
ing the  release  of  a  person  com- 
mitted for  a  contempt,  in  case  of 
his  inability  "to  endure  the  impris- 
onment," is  not  applicable  to  one 
who  is  suffering  from  a  malarial 
fever,  but  only  to  one  suffering 
from  a  disease  in  the  nature  of  a 
slow  wasting,  a  steady  diminution 
of  the  vital  forces,  tending,  unless 
arrested    by  sunlight,    open    air, 
proper  exercise,  or  the  enjoyment 
of  freedom,  to  a  complete  destruc- 
tion of  his  constitution,  and,  as  a 
not   remote  consequence,   death. 
(Id.) 

INDICTMENT. 

1.  Where  a  statute  creates  a  new 
offense,   making    that    unlawful 
which  was  lawful  before,  and  pre- 
scribes a  particular  penalty  there- 
for, that  penalty  alone  can  be  en- 
forced; the  offense  is  not  indict- 
able.    (People  agt.  Hislop,  77  N. 
F.,331.)    ' 

2.  Accordingly  held,  that  the  offense 
of  selling  liquor  to  an  intoxicated 
person  created  by  the  excise  law 
of  1857  (see.  18,  cliap  628,  Laws  of 
1857),  was  not  indictable  and  pun- 
ishable as  a  misdemeanor.     (Id.) 
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INJUNCTION. 

1.  Where  the  action  was  to  recover 
damages  for  false  representations, 
made  by  the  defendants,  except 
H.,  by  which  plaintiffs  parted 
with  a  large  amount  of  goods,  and 
while  judgment  is  asked  against 
the  defendants,  other  than  H.,  for 
the  amount  so  lost,  the  suit  is 
against  H.  to  restrain  him  from 
parting  with,  or  disposing  of, 
goods  assigned  to  him,  pending 
the  action  : 

Held,  that  under  a  proper  con- 
struction of  section  604,  subdivi- 
sion 2,  an  injunction  should  not 
be  granted.  (Jerome  Company  agt. 
Loeb  &  Go.,  ante,  508.) 

See  TRADE-MARK. 

Eleciro-Silicon      Company     agt. 
Trask,  ante,  189. 


_  INSURANCE. 

1.  The  holder  of  a  lapsed  policy 
cannot  sustain  action    against  a 
company.      (Taylor   agt.    Charter 
Oak    Life    Insurance    Company, 
ante,  468.) 

2.  Mere  suspicion  of  insolvency  and 
abuse  will  not  justify  a  policy- 
holder  in  lapsing  his  policy.     (Id.) 

3.  There  is  no  trust  relation  between 
the  policyholder  of    the  mutual 
company  and  the  company.     (Id.) 

4.  An  action  in  equity  will  not  lie 
on  such  a  theory. -  (Id.) 

5.  It  is  questionable  whether  a  suit 
to  wind  up  a  foreign  company, 
or   to  interfere  with  its  affairs, 
can  be  maintained  in  this  State. 
(Id.) 


INSURANCE  COMPANY. 

See  RECEIVER. 

Barnes  agt.  Atlantic  Mutual  Life 
Insurance  Company,  ante,  239. 


JAIL  LIBERTIES. 

1.  Where  in  an  action  ,brought  by  a 
wife,  for  a  divorce,  the  husband 
is  arrested  under  a  commitment 
issued  upon  an  order  adjudging 
him  guilty  of  a  contempt,  because 
of  his  failure  to  pay  certain  sums 
awarded  to  her  for  counsel  fees  and 
alimony,  he  is  not  entitled  to  the 
jail  liberties  upon  giving  the  usual 
bond  to  the  sheriff.  (Matter  of 
Clark,  20  Hun,  551.) 


JOINT  DEBTORS. 

1.  The  proceeding  provided  for  by 
section  375  of  the  Code  of  Pro- 
cedure to  bind  a  joint  debtor  not 
originally  summoned  is  a  special 
statutory  proceeding,  and  a  party 
defendant  is  entitled  to  twenty 
days'  notice,    and  this  although 
the  suit  be  in  the  marine  court. 
(Kernochan  agt.  Bland,  ante,  97.) 

2.  A  judgment  cannot  be  confessed 
by  one  of  several  joint  debtors,  so 
as  to  bind  the  debtors  not  joining 
in  the  confession.    (Tripetal.  agt. 
Saunders,  ante,  379.) 

3.  Section  1278  of  the  Code  of  Civil 
Procedure  considered.     (Id.) 

4.  The  provision  of  the  Code  of  Civil 
Procedure  (sec.  758),  providing  that 
the  estate  of  one  jointly  liable  with 
others  shall  not  be  discharged  by 
his  death,  does  not  affect  contracts 
entered  into  before  its  passage. 
The  provision  is  not  merely  reme- 
dial, as  it  imposes,  in  some  cases, 
an  obligation  where  none  existed 
before.    (Randall  agt.  Sackett,  77 
N.  T.,  480.) 

5.  Where,   therefore,    after    action 
brought  against  two  sureties  upon 
a  joint  undertaking  given  upon 
appeal  prior  to  the  passage  of  said 
Code,  one  of  the  defendants  died, 
held,  that  his  liability  ceased  upon 
his  death;  and  that  a  motion  to 
revive  the  action  against  his  exec- 
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utors,  and  to  substitute  them  as 
defendants,  made  after  said  Code 
went  into  effect,  was  properly 
denied.  (Id.) 


JUDGES. 

1.  To  exclude  a  judge  from  sitting 
in  a  cause  by  reason  of  kinsbip, 
under  the  provision  of  the  Revised 
Statutes  (2  R.  S. ,  275,  sec.  2),  pro 
hibiting  him  from  sitting  in  any 
cause,  "  in  which  he  is  interested, 
or  in  which  he  would  be  excluded 
from  being  a  juror  by  reason  of 
consanguinity  or  affinity  to  either 
of  the  parties,"  such  kinship  must 
exist  between  him  and  some  person 
who  is  actually  a  party;  it  is  not 
enough  that  he  is  related  to  some 
person  not  a  party  who  is,  or  may 
be  interested  in  the  cause.     (In  re 
D.  and  8.  M.  Co.,  77  N.  T.,  101.) 

2.  The  fact,  therefore,  that  a  stock- 
holder in  a  corporation,  which  is  a 
party,   is  a  relative   of  a  judge 
within  the  prohibited  degree,  does 
not  disqualify  the  judge  from  sit- 
ting ;  as  the  stockholder,  although 
interested,  is  not  a  party.     (Id.) 

3.  Consanguinity  was    not   a    dis- 
qualification at  common  law;  the 
disability  rests  wholly  upon  the 
statute,  and  cannot  be  extended 
beyond  its  terms.     (Id.) 

4.  It  setms,  that  where   a  judge  is 
interested  in  any  matter  brought 
before  him,  it  will  be  deemed  a 
"cause"  within  the  intent  of  the 

?  revision  of  said  statute,  disquali- 
ying    him    because  of    interest. 
(Id.) 

5.  But  the  provision  disqualifying, 
because  of  kinship,  is  only  appli- 
cable to  a  case  where  there  are 
parties  adverse  to  each  other,  or 
where  some  question  is  to  be  de- 
termined between   two  or   more 
parties.     (Id.) 


JUDGMENT. 

1.  Judgment  by  default  in  an  action 
for  conversion  can  be  entered  only 
on     application    to    the     court. 
(Horton  agt.  La  Due,  ante,  454.) 

2.  October  22,  1873,  the  plaintiff  re- 
covered a  judgment  against   the 
defendant,  which  was  docketed  in 
Westchester  county  at  ten  A.  M. 
the  following  morning.      At  the 
time  of  docketing  the  judgment 
the  defendant  was  seized  in  fee, 
as  a  tenant  in  common,  of  certain 
land  in  said  county;  at  four  p.  M. 
of  that  day  a  deed  was  placed  on 
record,  dated  and  purporting  to, 
have  been  executed  in   August, 
1872,   conveying   the   defendant's 
interest  therein   to    his    brother. 
Subsequently  the  plaintiff  brought 
an  action  to  have  the  said  con- 
veyance set  aside  as  fraudulent. 
Thereafter,   and  while    the  said 
action  was  pending,  the  defendant 
having  procured  a  discharge  in 
bankruptcy,  moved,  under  section 
1268  of  the  Code  of  Civil  Proced- 
ure, to  have  the  said  judgment 
canceled : 

Held,  that  the  judgment  should 
be  allowed  to  stand  so  far  as  was 
necessary  for  the  purpose  of  en- 
abling the  plaintiff  to  enforce  any 
lien  created  by  it  upon  any  real 
estate  owned  by  the  defendant  at 
the  time  it  was  docketed.  (Popfiam 
agt.  Barretto,  20  Hun,  299.) 

8.  The  reversal  of  a  judgment  de- 
stroys its  efficacy  as  an  estoppel. 
(Smith  agt.  Frankfield,  77  N.  T., 
414.) 

4.  A  direction  for  the  restitution  of 
moneys  paid   upon   a  judgment, 
which  has  been  set  aside  upon 
motion  or  reversed  upon  appeal, 
as  authorized  by  the  Code  of  Civil 
Procedure  (Code,  sees.   1292,  1323.) 
is  ia  effect  a  judgment  "  for  a  sum 
of  money"  (sec.  1240);  and  is  en- 
forceable by  execution.     (O'Oara 
agt.  Kearney,  77  N.  T.,  423.) 

5.  Accordingly  held,  that  an  order 
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punishing  a  party,  as  for  a  con- 
tempt, in  not  complying  with  such 
a  direction,  was  unauthorized. 
(Id.) 

6.  The   determination    of    the  su- 
preme court  upon  a  question  of 
vacating  a  judgment  for  a  mere 
irregularity,  based  upon  a  rule  of 
practice,  not  a  positive  statute, 
and  where  the  party  complaining 
has  not  been  in  any  way  preju- 
diced, is  not  reviewable  in  this 
court.    (Moore  agt.  Shaw,  77  N.  7., 
512.) 

7.  Accordingly  held,  that  an  order 
denying  a    motion    to    vacate  a 
judgment  for  deficiency  in  a  fore- 
closure suit,  on  the  ground  that 
the  report    of    the    referee  who 
made  the  sale  was  not  confirmed, 
and  no  application  for  a  personal 
judgment  against  defendant  made, 
was  not  reviewable  here.     (Id.) 

8.  On  March  24,  1876,  plaintiff  ob- 
tained a  verdict  against  defend- 
ant.     Judgment  was  suspended 
until  exceptions  could  be  heard  at 
general  term.     They  were  argued 
in  November,  1876,  and  in  May, 
1877,  the  exceptions  were  over- 
ruled and  judgment  ordered  on 
verdict.    The  defendant  died  after 
argument    and    before    decision. 
Plaintiff,   following  the  practice 
prescribed  by  the  Code  of  Civil 
Procedure  (sees.  763, 1210),  entered 
up  judgment  in  the  names  of  the 
original  parties.     In  March,  1879, 
the  general  term,  on  application 
of  plaintiff,  granted  an  order  va- 
cating the  judgment,  and  directing 
that  it  be   "re-entered  nunc  pro 
tune  as  of  the  day  when  the  said 
verdict  was  rendered :" 

Held,  error;  that  the  case  was 
within  the  said  provisions  of  the 
Code,  and  that  the  general  term 
had  no  power  to  make  the  order. 
(Tuomy  agt.  Dunn,  77  N.  Y.,  515.) 

9.  Such  an  order   cannot  be  sus- 
tained under   the   common   law 
practice.    (Id.) 


10.  It  seems,  that  if  the  district  attor- 
ney fails  to  enter  judgment  upon 
an  order  of  affirmance  of  a  judg- 
ment in  a  criminal  action,  so  that 
a  writ  of  error  may  be  brought, 
the  defendant  may  require  it  to  be 
done;  and  the  court,  on  motion, 
will  direct  such  entry.     (Eighmy 
agt.  People,  78  N.  Y.,  330.) 

11.  A  decision  of  General  Term  of 
the  supreme  court,  to  be  valid, 
must  be  concurred  in  by  at  least 
two  justices.    Where  two  only  are 
present  at  a  decision,  a  judgment 
in  the  case  to  which  one  of  them 
dissents  is  not  made  effective  by 
his  assent  to  the  entry  thereof. 
(In  re  Kings  Co.  El.  R  E.  Co.,  78 
N.  Y.,  383.) 

12.  After  the  satisfaction  of  a  judg- 
ment in  favor  of  plaintiff,  it  is 
within  the  discretion  of  the  court 
to  vacate  it  and  to  amend  the  com- 
plaint by  adding  new  causes  of 
action,  although,  by  so  doing,  the 
statute  of  limitations  is  avoided. 
(Hatch  agt.  Central  National  Bankt 
78  N.  Y.,  487.) 

13.  An   order,   therefore,    granting 
such  relief  is  not  reviewable  here. 
(13.) 

14.  Where,  upon  a  conviction  in  a 
criminal  action,  sentence  is  sus- 
pended,  and    the    general  term, 
upon  certiorari,  reverses  the  con- 
viction, there  is  no  judgment,  and 
a  writ  of  error  on  behalf  of  the 
people  does  not  lie.     (See  People 
agt.  Boric,  'A  N.  Y. ,  Z4&.) 

JUDICIAL  NOTICE 

1.  The  court  will  take  judicial  notice 
that  premises  are  within  a  certain 
judicial  district,  where  the  entire 
street  is  within  the  statutory 
boundaries  of  s'ieh  district.  (Arm- 
strong agt.  Cummings,  20  Hun,31S.) 

JUDICIAL  SALE. 

1.  A  purchaser  at  a  judicial  sale  will 
be  relieved  from  the  completion 
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of  his  purchase  and  his  deposits 
will  be  restored,  where  it  appears 
that  the  contract  was  one  which 
he  never  intended  to  make,  and 
which  he  entered  into  without  any 
fault  or  negligence  on  his  part. 
(FairchUd  agt.  Fan-child,  ante, 
351.) 

2.  "Where  it  appears  that  the  con- 
tract to  purchase  was  made  in  the 
full  belief  upon  the  part  of  the 
purchaser,  and  that  such  belief 
was  just  and  reasonable;  that  the 
lots  fronted  and  cornered  upon 
Ninth  avenue  and  Two  Hundred 
and  Fifteenth  street,  when  in  fact 
the  lots  did  not  so  front  and 
corner,  but  the  front  or  east  line 
of  said  lots  is  225  feet  from  Ninth 
avenue,  as  laid  down  upon  the 
official  map,  and  that  the  value  of 
said  lots  is  one-third  less  in  con- 
sequence of  their  location  with 
reference  to  Ninth  avenue: 

Held,  that  the  purchaser  should 
be  relieved  from  the  performance 
of  his  contract.  (Id.) 

'6.  A  purchaser  at  a  sale,  under  a 
decree  in  foreclosure,  has  a  right 
to  expect  that  he  will  acquire  a 
good  title,  and  he  will  not  be  com- 
pelled to  accept  a  deed  when  the 
title  is  doubtful,  and  a  claim  to 
the  property  exists,  in  favor  of 
persons  who  are  not  parties  to  the 
action,  which  might  impair  the 
value  of  the  real  estate  by  casting 
a  cloud  over  the  title,  or  by  sub- 
jecting the  purchaser  to  the  risk 
of  a  contest  at  law.  (Argatt  agt. 
Bay  nor,  20  Hun,  267.) 

4.  A  purchaser  upon  a  partition  sale 
has  a  right  to  require  a  good  title, 
and  will  not  be  compelled  to  com- 
plete his  purchase  and  accept  a 
deed  which  leaves  him  to  the  un- 
certainty of  a  doubtful  title,  or  to 
the  hazard  of  a  contest  with  other 
parties  which  will  seriously  affect 
the  value  of  the  property.  (Jor- 
dan agt.  Poitton,  77  N.  F.,  48.) 

6.  A  court  of  equity  may,  in  its  dis- 
cretion, set  aside  a  sale  made  under 
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its  decree,  and  may  order  a  re-sale, 
where  fraud  is  alleged,  upon  facts 
casting  such  a  degree  of  suspicion 
upon  the  fairness  of  the  sale  as  to 
render  it,  in  its  judgment  expe- 
dient so  to  do,  although  the  alleged 
fraud  may  not  be  clearly  estab- 
lished. (Fislier  agt.  Uersey,  78  N. 
7.,  387.) 

6.  An  order  of  special  term  setting 
aside  a  sale  under  such  circum- 
stances, is  reviewable  at  general 
term,  but,  as  a  general  rule,  where 
only  the  rights  of  the  parties  to 
the  action  are  involved,  no  appeal 
lies  to  this  court.  (Id.) 


JURISDICTION. 

1.  Where  an  action  was  brought 
against  defendant,  a  United  States 
marshal  for  the  alleged  conversion 
of  certain  goods,  and  after  the 
plaintiff  had  given  the  proof 
necessary  to  make  out  a  prima 
fade  cause  of  action  the  case  of 
the  defendant  was  stated  and 
opened,  the  defense  being  that  the 
goods  for  which  the  plaintiff 
sought  to  recover  were  really  the 
property  of  D.  &  8.,  a  mercantile 
firm;  that  proceedings  in  bank- 
ruptcy had  been  instituted  against 
such  firm  and  a  warrant  had  been 
duly  issued  out  of  a  United  States 
district  court  to  the  defendant,  as 
a  United  States  marshal,  which 
commanded  him  to  take  the  prop- 
erty of  said  firm,  and  by  virtue 
thereof  he  had  taken  the  prop- 
erty in  question ;  evidence  which 
consisted  in  part  of  proof  tending 
to  show  that  the  alleged  sale  of 
the  goods  to  the  plaintiff  was 
fraudulent  and  void  as  to  the 
creditors  of  the  bankrupt  firm  wad 
objected  to  upon  the  ground  that  a 
United  States  marshal,  with  a 
warrant  such  as  that  held  by  the 
defendant,  was  in  no  position  to 
attack  a  sale  on  the  ground  of 
fraud,  as  under  the  bankrupt  law 
he  could  only  take  property  of  the 
bankrupt  in  his  possession,  the 
title  to  which  was  undisputed. 
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citing  the  case  of  Doyle  agt. 
Sharpe  (74  N.  T.,  154),  on  the 
faith  of  which  the  objection  was 
sustained,  the  evidence  excluded 
and  the  defendant  was  allowed 
to  withdraw  a  juror  on  payment 
of  costs  and  to  amend  his  plead- 
ings; the  defendant  now  moved 
to  stay  the  trial  of  this  cause 
pending  a  decision  upon  an  appeal 
which  has  been  taken  to  the  su- 
preme court  of  the  United  States 
in  the  case  of  Doyle  agt.  Sharpe : 
Held,  that,  as  Doyle  agt.  Sharpe 
has  been  treated  as  one  foreclosing 
all  defense  to  this  action,  and  as 
the  appeal  in  that  case  presents  a 
grave  question  which  may  be  de- 
cisive of  the  present  action,  the 
appeal  being  now  pending  in  the 
United  States  supreme  court,  the 
decision  of  which  tribunal  must 
control,  this  action  will  be  stayed 
to  await  the  decision  on  such  ap- 
peal. (Dedenck  agt.  Msk,  ante,  73.) 

2.  A  state  court  has  jurisdiction  of 
an  action  on  contract  brought  by 
a  resident  of  the  state  against  a 
national  bank  incorporated  under 
title  62  of  the  Revised  Statutes  of 
the  United  States  located  in  an- 
other state.  (Robinson  agt.  Na- 
tional Bank  of  New  Berne,  ante, 
218.) 

8.  The  last  clause  of  section  5242, 
United  States  Revised  Statutes, 
forbidding  an  attachment,  injunc- 
tion or  execution  to  be  issued 
against  a  national  bank  before 
final  judgment  in  any  proceeding 
in  a  state  court  applies  only  to 
such  banks  as  have  committed  or 
are  contemplating  an  act  of  in- 
solvency. (Id.) 

4.  An  attachment  can,    therefore, 
issue  against  a  national  bank,  ex- 
cept   under    the    above   circum- 
stances, from    a    state    court  as 
provided  by  the    Code  of   Civil 
Procedure  (Affirming    8.    C.,    58 
How.,  306).     (Id.) 

5.  In  an  action  brought  to  recover 
for  services  rendered  to  the  de- 


"  fendant  after  his  appointment  as 
assignee  in  bankruptcy  and  for 
property  converted  by  him.  Sem- 
ble,  that  even  if  the  bankrupt's 
estate  could  be  held  liable  for  such 
acts  of  the  assignee,  the  United 
States  courts  would,  under  sub- 
division 6  of  section  711  of  the 
United  States  Revised  Statutes, 
have  exclusive  jurisdiction  of  an 
action  to  reach  the  assets  of  the 
bankrupt.  (Qri&wold  agt.  Watkins, 
20  Hun,  114.) 

6.  The  exercise  of  the  power  given 
by  the  provision  of  the  Revised 
Statutes  (2  K  8.,  728,  sec.  56),  au- 
thorizing a  justice  of  the  supreme 
court  to  admit  to  bail  a  person  in- 
dicted for  a  bailable  offense,  if 
the  court  having  cognizance  of  the 
offense  is  not,  at  the  time  sitting, 
is  not  restricted  to  the  county  in 
which  the  indictment  was    pre- 
sented ;  and,  under  that  provision, 
one  arrested  upon  a  warrant  after 
indictment  may  be  admitted  to 
bail  by  a  justice  in  the  county 
where  he  is  arested,  although  the 
indictment  was  found  in  another 
county.     (The  People  agt.   Clews, 
77  N.  T.,  39.) 

7.  State  courts  have  jurisdiction  of 
an  action  by  an  assignee  in  bank- 
ruptcy to  set  aside  and  have  de- 
clared void  a  chattel  mortgage  ex- 
ecuted by  the  bankrupt,  on  the 
ground  that  it  constitutes  a  fraud- 
ulent preference  within  the  bank- 
rupt   act,    and     to    compel     an 
accounting  on  the  part  of  the  mort- 
gagee; it  is  not  a  matter  or  pro- 
ceeding in  bankruptcy  within  the 
meaning  of    section  711    of    the 
United   States    Revised    Statutes. 
(Ansley  agt.  Patterson,  77  N.  T., 
156.) 

8.  A  corporation,  like  a  natural  per- 
son, may  appear"  voluntarily  by 
attorney;    and    such    appearance 
gives  jurisdiction  to  the  same  ex- 
tent as  if  there  was  actual  service 
of    process.      (In  re  Att'y.  Gen'l 
agt.  Guardian  Mut.   L.  Ins.  Co., 
77  N.  Y.,  272.) 
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9.  The  regularity  of    the  appoint- 
ment of  a  receiver  of  a  life  insur- 
ance  corporation    upon    petition 
of  the  attorney-general  cannot  be 
questioned    collaterally    by    any 
other  tribunal  than  the  one   by 
which  lie  was  appointed.    (Id.) 

10.  The  supreme  court  having   ac- 
quired jurisdiction  of  proceedings 
for  winding  up  the  affairs  of  the 
corporation,  and  having  appointed 
a  receiver,  has  jurisdiction  to  stay 
the  suit  of  a  creditor  brought  to 
recover  assets  to  which  the  re- 
ceiver   is    entitled,    in    whatever 
court  such  suit  may  be  pending. 
(Id.) 

11.  In  proceedings  by  the  attorney- 
general  for  the  appointment  of  a 
receiver  of  a  life  insurance  com- 
pany, pursuant  to  the  act  of  1869, 
(chap.   902,    Laws   of   1869),    the 
court  has  jurisdiction  to  permit 
parties  interested  in  the  adminis- 
tration of  the  assets  of  the  corpo- 
ration  to    appear  and  represent 
their    own   interests,   and   to   be 
made  parties  to  all   proceedings 
taken  by  or  against  the  receiver 
by  which  their  rights  may  be  af- 
fected.    (In  re  Atfy-Geril  agt.  N. 
Am.  Ins.  Co.,  77  N.  T.,  297.) 

12.  The  provision  of  the  act  of  1870 
(sec.  1,  chap.  359,  Laws  of  1870),  in 
relation  to  the  surrogate's  court  of 
the  county  of  New  York,  giving 
to  the  surrogate  of  that  county 
jurisdiction  to  issue  "all  lawful 
orders  and  decrees "  in  proceed- 
ings in  said  surrogate's  court,  and 
declaring  that    the  objection  of 
want  of  jurisdiction  shall  not  be 
taken  to  said  orders  and  decrees, 
except  by  appeal  or  in  a  proceed- 
ing before  the  surrogate  to  set 
aside,   open  or  modify,  was  in- 
tended to  place  the  orders  and 
decrees  of  said  surrogate,  in  re- 
spect to  objections  to  jurisdiction, 
upon  the  same  footing  as  the  order 
of  a  court  of  eeneral  jurisdiction. 
(Bearns  agt  Gould,  77  N.  T.,  455.) 

13.  By  the  term,  "  lawful  orders  and 


decrees,"  was  meant  orders  and 
decrees  in  cases  where  a  surro- 
gate's court  has  jurisdiction  of  the 
subject  matter;  and  the  statute 
applies  to  them  the  rule  applicable 
to  orders  of  a  court  of  general 
jurisdiction,  that  they  cannot  be 
questioned  collaterally.  (Id.) 

14.  As  to  whether  an  objection  that 
a  referee  appointed  in  any  action 
resides,  and  that  the  trial  was  had 
out  of    the   jurisdiction    of    the 
court,  is  valid,  under  any  circum- 
stances, qume.    (Blake  agt.  L.  and 
F.  Mfg  Co.,  77  N.  T.,  626.) 

15.  The  objection  is  untenable  when 
the  point  was  not  raised  on  the 
trial,  and  it  does  not  appear  that 
the  decision  was  not  made  in  the 
jurisdiction.     (Id.) 

16.  Jurisdiction  having  been  once 
acquired  over  the  parties  and  the 
subject  matter,  everv  presumption 
is  in  favor  of  the  legality  of  the 
judgment.    (Id.) 

17.  Under  the  provision  of  the  act  of 
1849,  in  relation  to  courts  in  the 
city  of  Brooklyn  (sec.  15,  chap.  125, 
Laws  of  1849),  providing  for  the 
election  of  justices  of  the  peace, 
"who  shall  have  the  same  juris- 
diction in  said  city  that  justices  in 
towns  have  by  law,"  in  respect  to 
the  towns,  the  jurisdiction  of  said 
officers  is  restricted  to  the  limits 
of  the  city.     (Geraty  agt.  Reid,  78 
N.  T.,  64.) 

18.  The  general  language  of  the  act 
of  1850  (sec.  16,  chap.  102,  Laws  of 
1850),  giving  to  said  justices,  in 
addition  to  the  jurisdiction  given 
by  the  former  act,  "  the  like  juris- 
diction in  all  civil  cases  as  is  now 
exercised  by  the  justices  of  the 
peace  of  the  towns,"  does  not  im- 
pair the  force  of  such  restriction, 
but  refers  only  to  the  powers  and 
jurisdiction  which  may  be  exer- 
cised within  the  city.     (Id.) 

19.  Accordingly  held,  that  a  justice  of 
the  peace  of  said  city  had  no  power 
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to  send  process  into  adjoining 
towns  for  service ;  and  that  he  ac- 
quired no  jurisdiction  by  the  serv- 
ice of  a  summons  outside  of  the 
city  limits.  (Id.) 

JURY. 

1.  While  one  of  the  defendant's  cars 
was  passing  down  a  street,  in  the 
city  of  Brooklyn,  a  horse  and 
wagon  coming  down  a  street  at 
right  angles  with  the  street  over 
which  the  car  was  moving  ran 
into  it  and  injured  the  plaintiff,  a 
passenger  therein,  who  brought 
this  action  to  recover  the  damages 
sustained  thereby.  The  wagon 
was  coming  at  a  rapid  rate  of 
speed,  and  could  have  been  seen, 
when  the  car  reached  the  line  of 
the  intersecting  street,  at  the  dis- 
tance of  250  feet.  There  was  no 
evidence  that  its  rate  of  speed  in- 
creased before  the  collision,  which 
occurred  just  before  the  car 
reached  the  further  side  of  the 
said  street.  The  car  might  have 
been  stopped  in  twelve  feet: 

Held,  that  it  was  error  to  direct 
a  nonsuit,  and  that  the  question 
whether  it  would  not  have  been 
prudent  for  the  driver,  under  the 
circumstances,  to  have  stopped 
the  car  should  have  been  submitted 
to  the  j  ury .  ( Watkins  agt.  Atlantic 
Avenue  R  E.  Co.,  20  Hun,  237.) 


JUSTICES'  COURTS. 

1.  Where,  on  appeal  from  a  justice's 
judgment,  it  is  alleged  as  error 
that  the  constable  who  served  the 
summons  was  not  a  legal  officer 
and  that  his  return  of  the  service 
is  false,  it  is  shown  by  affidavits 
that  the  person  serving  the  sum- 
mons has  long  been  acting  and  re- 
cognized by  the  public  as  a  con- 
stable and  claims  to  be  a  legal 
officer  and  authorized  to  act  as 
such: 

Held,  that,  being  a  de  facto  con- 
stable his  official  acts,  so  far  as 
the  public  and  third  persons  are 
concerned,  are  just  as  valid  and 


effectual  as  though  he  was  an  offi- 
cer de  jure,  and  his  title  and  acts 
can  only  be  questioned  in  a  direct 
proceeding  with  him  in  which 
they  were  in  issue.  (Snyder  agt. 
Schram,  ante,  404.) 

2.  Where  a  justice's  return  on  ap- 
peal shows  that  all  the  jurisdic- 
tional  steps  were  taken  necessary 
to  a  valid  judgment  before  him; 
that  he  issued  a  summons  which 
was  served  on  the  defendant  by  a 
constable    personally,   enough    is 
stated   to  raise  the  presumption 
of  the  regularity  as  to  the  form 
of  the  summons  and  its  due  serv- 
ice.    If  any  error  occurred,  it  is 
the  duty  of  the  appellant  to  make 
it  clearly  appear  to  the  court  on 
appeal,  as  no  presumption  can  be 
indulged  in  against  the  judgment. 
(Id.) 

3.  Where  the  justice  in  his  return 
certified  that  he  issued  and  de- 
livered the  summons  to  the  con- 
stable for  service  on  the  twenty- 
third,  and  on  the  same  day  it  was 
duly  returned  to  him  by  the  con- 
stable with  a  return  of  personal 
service,  the  constable  in  his  re- 
turn certifying  that  lie  served  the 
summons  on  the  3d  day  of  Jan- 
uary, 1880.     From  affidavits  read 
it  appeared  that  the  summons  was 
duly  served  and  returned  on  Jan- 
uary twenty-third.      The  date  of 
service  in  the  constable's  return 
is  not  correct,  and  was  inserted 
by  him  by  mistake  in  neglecting 
to  add  the  figure  2  just  before  the 
figure  3 : 

Held,  that  this  is  not  fatal  to  the 
judgment. 

Held,  also,  that  ample  power  ex- 
ists for  amending  the  constable's 
return  and  correcting  the  irregu- 
larity therein.  The  justice  had 
the  authority  to  allow  the  amend- 
ment before  or  after  judgment, 
and  the  amendment  may  be  al- 
lowed now  in  furtherance  of  jus- 
tice. (Id.) 

4.  The  plaintiff,  on  commencing  an 
action  in  a  justices'  court,  procured 
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a  short  summons  against  the  de- 
fendant, a  non-resident,  on  an  affi- 
davit stating  that  the  action  was 
on  a  contract.  Before  the  return 
day  the  parties  appeared,  and  the 
plaintiff  declared  on  contract  for 
cattle  sold,  and  the  defendant  de- 
nied the  allegations  of  the  com- 
plaint. The  case  was  adjourned, 
and  on  the  adjourned  day  the  de- 
fendant did  not  appear.  The 
plaintiff  then  amended  the  com- 
plaint, declared  in  tort  for  the 
conversion  of  the  cattle,  recovered 
a  judgment,  filed  and  docketed  a 
transcript  thereof,  and  issued 
thereon  an  execution  against  the 
person  of  the  defendant : 

Held,that  the  amendment  should 
not  have  been  allowed,  and  that 
the  execution  was  properly  vacated 
and  set  aside  by  the  county  court 
on  motion.  (Gilmore  agt.  Barnett, 
20  Hun,  514.) 

5.  Upon  a  trial  in  a  justices'  court, 
the  plaintiff  recovered  a  judgment 
of  twenty-five  dollars  and  forty- 
eight  cents  damages  and  seven  dol- 
lars costs,  in  all  thirty-two  dollars 
and  forty-eight  cents.  Upon  an  ap- 
peal taken  by  the  defendant  under 
section  371  of  the  Code,  the  county 
court  affirmed  the  judgment  as  to 
eighteen  dollars  damages  and 
seven  dollars  costs,  in  all  twenty- 
five  dollars,  and  reversed  it  as  to 
the  residue : 

Held,  that  the  plaintiff  was  en- 
titled to  the  costs  of  the  appeal. 
(Chapin  agt.  Skeels,  20  Hun,  448.) 


JUSTICES  OF  THE  PEACE. 

1.  As  the  state  constitution  (art.  6, 
sec.  18)  provides  specifically  for  the 
election  of  justices  of  the  peace  in 

•  the  towns  of  the  state,  the  legisla- 
ture cannot  create  that  office  and 
provide  for  an  election  in  a  differ- 
ent manner  than  therein  provided 
or  by  any  other  locality.  (Geraly 
agt.  Reid,  78  N.  T.,  64.) 

2.  Under  the  provision  of  the  act  of 
1849,  in  relation  to  courts  in  the 


city  of  Brooklyn  (nee.  15,  chap.  125, 
Laws  of  1849),  providing  for  the 
election  of  justices  of  the  peace, 
"who  shall  have  the  same  juris- 
diction in  said  city  that  justices  in 
towns  have  by  law,"  in  respect  to 
the  town,  the  jurisdiction  of  said 
officers  is  restricted  to  the  limits 
of  the  city.  (Id.) 

3.  The  general  language  of  the  act 
of  1850  (sec.  16,  chap.  102,  Lawn  of 
1850),  giving  to  said  justices,  in 
addition  to  the  jurisdiction  given 
by  the  former  act,  "  the  like  juris- 
diction in  all  civil  cases  as  is  now 
exercised  by  the  justices  of  the 
peace  of    the    towns,"  does  not 
impair  the  force  of  such  restric- 
tion, but  refers  only  to  the  powers 
and  jurisdiction  which  may  be 
exercised  within  the  city.     (Id.) 

4.  Accordingly  held,  that  a  justice 
of  the  peace  of  said  city  had  no 
power  to  send  process  into  adjoin- 
ing towns  for  service;  and  that 
he  acquired  no  jurisdiction  by  the 
service  of  a  summons  outside  of 
the  city  limits.     (Id.) 


JUSTICES  OF  THE   SUPREME 
COURT. 

1.  The  exercise  of  the  power  given 
by  the  provision  of  the  Revised 
Statutes  (2  R.  8.,  728,  sec.  56), 
authorizing  a  justice  of  the  su- 
preme court  to  admit  to  bail  a 
person  indicted  for  a  bailable 
offense,  if  the  court  having  cogni- 
zance of  the  offense  is  not,  at  the 
time  sitting,  is  not  restricted  to  the 
county  in  which  the  indictment 
was  presented;  and,  under  that 
provision,  one  arrested  upon  a 
warrant  after  indictment  may  be 
admitted  to  bail  by  a  justice  in  the 
county  where  he"  is  arrested,  al- 
though the  indictment  was  found 
in  another  county.  (The  People 
agt.  Clews,  77  N.  T.,  39.) 

LACHES. 

1.  A  second  mortgagee  may  defend 
against  a  prior,  usurious  mort- 
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gage.    ( Union  Dime  Savings  Insti- 
tution agt.  Clark,  ante,  342.) 

2.  The  defense  of  usury  is  legal,  and 
is  to  be  treated  as  any  other  de- 
fense.    (Id.) 

3.  Where  a  second  mortgagee  suf- 
fered a  default  in  the  foreclosure 
of  a  first  mortgage,  being  igno- 
rant of   the'  fact    that    the    first 
mortgage  was  usurious  : 

Held,  that  upon  this  fact  first 
coming  to  the  knowledge  of  the 
second  mortgagee,  upon  a  trial 
between  the  holder  of  the  first 
mortgage  and  the  owner  of  the 
equity  of  redemption,  the  default 
should  be  opened  and  the  defense 
of  usury  allowed  to  be  set  up  by 
the  second  mortgagee. 

Held,  further,  that  the  second 
mortgagee  had  not  lost  this  right 
by  laches.  (Id.) 

4.  It   is    an    essential    element   of 
laches  or  negligence  that  the  party 
charged  with  it  should  have  knowl- 
edge, or  have  failed  or  omitted  to 
obtain  knowledge  where  it  was 
obtainable,   after    notice,   or  cir- 
cumstances which    should    have 
induced  an  inquiry  and  an  effort 
to  obtain  knowledge.     (Id.) 

5.  A  drawer  of  a  check  is  not  dis- 
charged by  laches  of  holder  in 
presenting  it  unless  he  is  injured 
thereby.     (See  Scott  agt.  Meeker,  20 
Hun,  163.) 


LEGACIES. 

See  WILL. 

Kerr  agt.  Dougherty  ante,  44 


LIBEL 

1.  It  is  legal  and  proper  for  parties 
claiming  rights  under  letters  pat- 
ent to  publish  the  rights  claimed 
by  them,  and  to  give  notice  and 
warning  of  prosecutions  of  all  par- 
ties who  violate  the  rights  secured 


by  such  patent,  if  done  in  good 
faith,  and  the  courts  will  not  re- 
strain publication  and  circulation 
of  that  character.  (Croft  agt.  Rich- 
a/rdson,  ante,  356.) 

2.  But  where,  as  in  this  case,  the 
publication  substantially  charges 
that  plaintiffs  are  prosecuting  a 
business  which  is  an  unlawful  in- 
terference with  the  defendants' 
rights,  and  are  irresponsible  and 
hoping  to  make  something  out  of 
it  before  legal  proceedings  are 
taken,  and  that  their  efforts  in  that 
direction  are  nefarious: 

Held,  that  this  language  is  quite 
too  excessive  to  convey  simply  in- 
formation that  plaintiffs  and  their 
patrons  have  no  right  to  make  and 
sell  the  article  of  which  they  claim 
to  be  the  patentees,  and  are  liable 
to  defendants  for  so  claiming,  and 
the  state  courts  have  the  right  and 
jurisdiction  to  restrain  such  pub- 
lication. (Id.) 


LIENS. 

1.  To  obtain  the  lien  upon  the  per- 
sonal   property    of    a    judgment 
debtor  given  by  the  statute  (2  R. 
S.,  366,  sec.  13;  Code  of  Civil  Pro- 
cedure, sec.  1405),  from  the  time  an 
execution  is  delivered  to  a  sheriff 
"to  be  executed,"  it  is  not  suffi- 
cient merely  to  place  an  execution 
in  the  hands  of  the  sheriff.    (Smith 
agt.  Erwin,  77  N.  T.,  466.) 

2.  Where  an  execution  is  delivered 
with  directions  to  do  nothing  but 
to  hold  it  for  further  orders,  while 
thus  held  the  sheriff  is  the  agent 
of  plaintiff,  the  execution  is  dor- 
mant, and  no  lien  upon  the  prop- 
erty of   the    debtor  is  acquired 
thereby.     (Id.) . 

3.  To  authorize  an  action  to  cancel 
a  lien  upon  land  as  a  cloud  upon 
title,  the  lien  must  be  apparently 
valid ;  and  must  exist,  under  such 
circumstances,  that  it  may  in  the 
future    embarrass  the  owner  or 
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endanger  his  title.    ( Townsend  agt. 
Mayor,  etc.,  77  N.  T.,  542.) 


MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prose- 
cution, proof  of  the  actual  guilt 
of  the  accused  is  conclusive  evi- 
dence of  probable  cause,  and  if 
such  proof  be  made,  no  action 
can  be  sustained  by  the  said  ac- 
cused,   however    plainly    malice 
may  be  shown,  or  however  im- 
proper may  have  been  the  motives 
of    the    person     instituting    the 
prosecution. 

Upon  the  trial  of  an  action  for 
malicious  prosecution,  the  defend- 
ant offered  to  prove  that,  before 
applying  for  the  warrant,  he  stated 
all  the  facts  within  his  knowledge, 
touching  the  charge  subsequently 
made,  to  one  Horton,  who  was  an 
attorney  and  counselor-at-law,  and 
also  a  justice  of  the  peace,  and 
sought  to  show  the  advice  received 
from  him.  This  evidence  was 
rejected : 

Held,  that  the  evidence  was  im- 
properly rejected,  and  that  the 
fact  that  Horton  was  the  justice 
of  the  peace,  to  whom  the  appli- 
cation for  the  warrant  was  subse- 
quently made,  did  not  render  its 
rejection  proper.  (Turner  agt. 
Dinnegar,  20  Hun,  465.) 

2.  Although  the  plaintiff  in  an  action 
for  malicious  prosecution  is  bound 
to  prove  that  the  proceedings  in- 
stituted against    him   have  been 
terminated  by  the  failure  of  the 
grand  jury  to  indict  or  otherwise, 
yet  this  fact,  when  proved,  is  not 
conclusive  evidence  of  his  inno- 
cence,  and    the    defendant    may 
prove  that  the  plaintiff   was  in 
fact  guilty  of  the  crime  with  which 
he  was   charged.      (Barber    agt. 
Gould,  20  Hun,  446 ) 


MANDAMUS. 

1.  Where  the  superintendent  of  in- 
cumbrances  and  the  commissioner 


of  public  works  (who  in  terms  are 
authorized  to  keep  the  streets 
clear  of  obstructions)  have  been 
applied  to  and  requested  to  exer- 
cise their  authority  and  remove 
these  obstructions  but  have  de- 
clined and  refused  so  to  do,  a 
mandamus  will  issue  requiring 
them  to  interpose  and  remove  the 
same.  (People  ex  rel.  O'Heitty  agt. 
The  Mayor,  ante,  277.) 

2.  Although,  as  a  general  rule,  a 
mandamus  will  not  issue   where 
the  party  has  another  remedy,  it 
is  not  universally  true  in  relation 
to   corporations    and    ministerial 
officers,  for  while  they  may  be  lia- 
ble in  an  action  for  neglect  of  duty 
they  may  still  be  compelled  by  this 
writ  to  exercise  their  functions 
according  to  law.     (Id.) 

3.  As  to  whether  a  statutory  provi- 
sion, directing  a  municipal  corpor- 
ation to  employ  a  designated  class 
of  labor,  in  order  that  the  service 
may  be  well  performed,  vests  in 
the  persons  answering  the  desig- 
nation a  legal  right  to  be  employ- 
ed, and  gives  them  a  standing  to 
compel   the  municipal   body    by 
mandamus  to  employ  them,  qu&re. 
(People  ex  rel.  Francis  agt.  Common 
Council  of  Troy,  78  N.  T.,  33.) 

4.  Where  the  duty  of  selecting  the 
persons  to  be  employed  is  imposed 
by  law  upon  the  municipal  body, 
and  the  question  whether  they  pos- 
sess the  requisite  qualifications  is 
one  of  fact  to  be  determined  by  it, 
no  particular  mode  of  determina- 
tion being  provided  by  law,  and 
said  body  has  exercised  the  power 
and  made  the  selections,  its  action 
cannot  be  reviewed  by  mandamus; 
nor  can  it  be  compelled  by  that 
proceeding  to  appoint  particular 
persons  on  their  allegation  that 
they  in  fact,  and  not  the  persons 
actually  selected,  possess  the  pre- 
scribea  qualifications.     (Id.) 

5.  A  writ  of  mandamus  may  be  ad- 
dressed   to    subordinate    judicial 
tribunals  to  compel  them  to  exer- 
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else  their  functions,  but  not  to  re- 
quire them  to  decide  in  a  particu- 
lar way.  (Id.) 

6.  This  principle  applies  in  every 
case,  where  the  duty,  performance 
of  which  is  sought  to  be  compelled, 
is  in  its  nature  judicial,  or  involves 
the  exercise  of  judicial  power,  ir- 
respective of  the  character  of  the 
officer  or  body  to  which  the  writ 
is  addressed.     (Id.) 

7.  Where  a  subordinate  body  is  vest- 
ed with  power  to  determine  a  ques- 
tion of  fact,  the  diity  is  judicial, 
and  it  cannot  be  compelled  by  a 
mandamus  to  decide  in  a  particu- 
lar way,    however  clearly  it  be 
made  to  appear  what  the  decision 
ought  to  be.     (Id.) 

8.  Under  the  provision  in  the  char- 
ter of  the  city  of  Troy  (sec.  3,  tit. 
2,  chap.  813,  Laws  of  1873),  requir- 
ing the  common  council  "to  des- 
ignate, not  to  exceed  four  news- 
papers having  the  largest  circula- 
tion in  the  city,  in  which  the  city 
advertising    shall   be  done,"  the 
power  to  determine  as  matter  of 
fact  which  papers  have  the  largest 
circulation  is  vested  in  the  com- 
mon council ;  the  court  cannot  de- 
termine it  in  the  first  instance, 
and  cannot  direct  by  mandamus 
the  designation  of  any  particular 
paper  or  papers.     (Id.) 

9.  Under  said  provision  the  common 
council  designated  four  papers,  the 
proprietors  of  which  acted  under 
such  appointment.     The  proprie- 
tors of  another  newspaper  sought 
to  compel,  by  mandamus,  the  des- 
ignation of  their  paper,  upon  affi- 
davits showing  that  said  paper  had 
a  larger  circulation  than  one  or 
more,  if  not  all  of  the  designated 
papers.     The  proprietors  of  these 
papers  were  not  made  parties : 

Held,  that  aside  from  the  legal 
questions,  the  writ  should  be  de- 
nied, as  the  appointment  of  the 
papers  designated  would  not  be 
vacated  by  any  judgment  herein, 
and  if  compelled  to  designate  the 


relators'  papers  there  would  be  five 
official  papers  instead  of  four,  as 
limited  by  the  charter;  also,  that 
a  mandamus  requiring  the  com- 
mon council  to  meet  and  designate 
not  exceeding  four  papers  having 
the  largest  circulation,  could  not 
be  granted,  as  the  year  had  elapsed 
for  which  the  designation  should 
have  been  made.  (Id.) 

10.  Although  the  granting  or  refusal 
of  a  writ  of  mandamus  is  regarded 
as  discretionary,  as  distinguished 
from  a  writ  of  right,  it  is  not  an 
absolute  or  arbitrary  discretion, 
but  is  to  be  exercised  under,  and 
may  be  regulated  and  controlled 
by  legal  rules ;  and  the  exercise  of 
the  discretion  is  reviewable  here. 
(People  ex  rel.   Gas  Light  Co.  agt. 
Com.   Council  of  Syracuse,   78  -Z^. 
Y.,  56.) 

11.  Where  the  writ  is  refused,  and  it 
appears  that  there  is  a  clear  legal 
right,  and  that  there  is  no  other 
adequate    remedy,   the  order    or 
judgment  may  be  reversed.     (Id.) 

12.  Where  the  relator  has  for  an  un- 
reasonable   time  slept  upon    his 
rights,  the  court  may  refuse  the 
writ.     (Id.) 

13.  In  determining  what  will  consti- 
tute   such    unreasonable    delav, 
regard  should  be  had  to  circum- 
stances justifying  the  delay,  to  the 
nature  of  the  case,  the  relief  de- 
manded,    and    to    the    question 
whether  the  rights  of  defendant 
or  other  persons  have  been  preju- 
diced by  the  delay.     (Id.) 


MANUFACTURING  COMPANY. 

1.  In  an  action  against  the  trustee 
of  a  manufacturing  company,  to 
enforce  a  personal  liability  for 
permitting  the  indebtedness  of  the 
company  to  exceed  its  capital 
stock,  all  the  creditors  of  the  com- 
pany must  be  joined.  (Anderson 
agt.  jSpeert,  ante,  421.) 
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2.  In  such  an  action,  an  accounting 
will  be  necessary  to  determine 
who  are  creditors  of  the  company 
and  the  ratable  manner  in  which 
the  excess  should  be  distributed 
among  them.  (Id.) 


MARINE  COURT  (NEW  YORK). 

1.  When,  during  the  pendency  of 
an  action  in  the  marine  court  of 
the  city  of  New  York,  the  defend- 
ant dies,  that  court  may  direct  the 
action  to  be  revived  and  continued 
against  his  executors  or  adminis- 
trators, and  this  notwithstanding 
the  fact  that  the  said  court  would 
have  had  no  original  jurisdiction 
against  such  representatives  in  the 
first  instance.    (The  People  ex  rel. 
Egan  agt.  Justices  of  the  Marine 
Court,  ante,  413.) 

2.  Overruling  same  case  in  18  Hun, 
333.     (Id.) 

3.  Summary  proceedings  under  the 
statutes  to  recover  the  possession 
of  lands,  &c.,  commenced  before 
one  marine  court  justice  may  be 
continued  before  another  by  con- 
sent of  the  parties.     (People  ex  rel. 
Jackson  agt.   Me  Adam,  ante,  465.) 


MASTER  AND  SERVANT. 

1.  Employers  who'  construct  or  re- 
pair machines  are  not  liable  to 
their  employes  who  are  engaged 
in  the  construction  or  repair  of  a 
machine    upon    which    they   are 
ordered  to  make  certain  repairs, 
provided  some  other  workman  in 
the  same  shop  has  so  carelessly 
done  his  prior  part  of  the  work  of 
repair  as  to  leave  the  machine  un- 
fit to  have  any  additional  work 
done  upon  it,  and  in  consequence 
thereof  the  employe  who  under- 
takes to  do  the  last  work  is  injured. 
(Murphy  agt.  Boston  and  Albany 
Railroad  Company,  ante,  197.) 

2.  The  general  rule  undoubtedly  is 
that  an  employer  who  furnishes 
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the  machine  for  his  servant  to 
work  with  is  bound  to  provide  one 
safe  for  that  purpose,  but  when  a 
machine  which  is  safe  has  been 
furnished  the  men  who  operate 
ordinarily  take  upon  themselves 
the  risk  of  their  fellow-workman's 
carelessness.  (Id.) 

3.  When  an  accident  occurs,  not  in 
the  operation  but  in  the  construc- 
tion or  repair  of  a  machine  for 
operation,  in  the  doing  of  which 
the  party,  a  servant,  is  injured, 
such  accident  being  caused  by  the 
negligence  of  another  servant  who 
had  done  a  previous  and  different 
part  of  such  work  of  construction 
or  repair,  the  master  is  not  then 
liable  in  damages  for  the  injury. 
(Id.) 

4.  A  corporation  is  liable  to  an  em- 
ployer for  negligence  or  want  of 
proper  care  in  respect  to  such  acts 
and  duties  as  it  is  required  to  per- 
form as  master  or  principal,  with- 
out regard  to  the  rank  or  title  of 
the  agent  or    representative    en- 
trusted with  their  performance. 
(McCoaker  agt.  Long  Island  Railroad 
Company,  ante,  258.) 

5.  As  to  such  acts  the  agent  or  repre- 
sentative occupies  the  place  of  the 
corporation,    and    the    latter    is 
deemed  present  and  consequently 
liable  for  the  manner  in  which 
they  are  performed.     (Id.) 

6.  Accordingly,  held,  where  an  agent 
of  defendant    who   was  a  yard- 
master  and  whose  duties  included 
the    hiring    and    discharging    of 
drillers  as  well  as  the  making  up 
of  the  trains  and  the  distribution 
of  cars  in  and  about  the  defend- 
ant's yard  and  repair-shop,  with 
knowledge  of  a  broken  bumper 
gave  the  signal  which  in  the  back- 
ing of  the  engine  and  train  that 
followed  caused  the  death  of  the 
plaintiff's    intestate   who    was    a 
driller  employed  by  the  defendant, 
hired  by  the  yard-master  and  under 
his    immediate    supervision    and 

that  the  defendant  was 
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liable  (See  Murphy  agt.  The  Boston 
and  Albany  R.  It.  Co.,  ante,  197). 
(Id.) 


MECHANICS'  LIEN. 

1.  A  subcontractor  filing  a  lien,  after 
an  assignment,  for  the  benefit  of 
creditors  by  his  contractor  is  en- 
titled  to   judgment    against    the 
owner,   contractor,    and    his    as- 
signee for  the  foreclosure  of  the 
lien,  and  is  not  compelled  to  share 
in  the  general  fund  in  the  hands 
of  the  assignee   as  an  ordinary 
creditor.    And  where  the  assignee 
of    the    contractor  has  paid  the 
amount  of  the  lien  to  the  county 
clerk,  and  the  lien  has  thus  been 
discharged,  the  amount  so  depos- 
ited is  in  lieu  of  the  property,  and 
the  lienor  upon  bringing  his  proper 
action  is  entitled  to  judgment  for 
the  payment  to  him  of  the  money 
so    deposited.      (McMurray    agt. 
Hutcheson,  ante,  210.) 

2.  The  mechanics'  lien  laws  of  1875, 
as  amended  in  1879,  are  not  differ- 
ent in  these  respects  from  the  for- 
mer mechanics'  lien  laws  of  1830 
and  1851  under  which  the  courts 
have  made  decisions  on  this  sub- 
ject.    (Id.) 

3.  The  costs  in  such  an  action  must 
be  paid  out  of  the  contractor's 
estate,  before  any  claims  owing 
by  Jennings  have  been  satisfied 
(Id.) 

4.  Plaintiff  furnished  G.  H.  Z.  cer- 
tain lumber  which  he  purchased 
for  the  purpose  of  building  fences 
and  other  structures  in  his  coal 
yard  on  Avenue  D,  in  the  city  of 
New  York.     G.  H.  Z.   agreed  to 
pay  cash  for  the  lumber,  but  after 
all  the  lumber  was  furnished  and 
used  for  the  purpose  intended,  but 
before  it  was  all  paid  for,  G.  H. 
Z.  died,  intestate,  and  the  defend- 
ants, K.  W.  Z.  and  J.   D.  K.  C., 
were    appointed    administrators. 
Thereafter,  and  before  the  expira- 
tion of  thirty  days  from  the  time 


of  the  furnishing  of  the  lumber, 
the  plaintiff  filed  a  notice  of  claim 
or  mechanic's  lien,  and  thereafter 
commenced  an  action  to  foreclose 
the  same.  The  defendants  de- 
murred to  the  complaint  on  the 
ground  that  it  did  not  show  a 
sufficient  cause  of  action,  G.  H. 
Z.  having  died  before  the  lien  was 
filed  : 

Held,  that  tne  lien  had  attached 
before  the  death  of  the  owner,  and 
the  estate  subject  to  the  lien,  and 
estate  for  years,  passed  to  the 
administrators  of  the  owner  as 
part  of  the  assets  of  the  intestate. 
The  administrators  are  liable  for 
the  deficiency,  if  any  there  should 
be,  and  the  other  defendants,  who 
purchased  the  estate  subject  to 
the  lien,  are  necessary  parties  to 
the  foreclosure.  (Brown  agt.  Zeiss, 
ante,  345.) 

5.  The  provisions  of  the  mechanics' 
lien  law  for  the  county  of  West- 
chester,   &c.  (chap.  402,  Laws  of 
1854,   as  amended  by  chap.    489, 
Laws  of  1873),  giving  a  lien  to  per- 
sons furnishing  materials  when- 
ever the  owner  of  land  consents  to 
the  erection  of  a  building  thereon, 
apply  where  the  owner  is  a  mar- 
ried woman.     (Rusted  agt.  Mathes, 
UN.  Y.,  388.) 

6.  As  to  such  land  the  owner  is  to 
be  regarded,   under  said  act,  as 
though  unmarried;  and  her  con- 
sent may  be  implied    from    her 
knowledge,  and  the  absence  of  any 
objection  on  her  part.     (Id.) 

7.  Under  the  provision  of  the  me- 
chanics' lien  law  for  the  county  of 
Kings  (sec.  8,  chap.    478,    Laws  of 
1862),  which  provides  that  "  every 
lien  created  under  this  act  shall 
continue  until  the  expiration  of 
one  year  from  the  creation  there- 
of, and  until  Judgment  rendered 
in  any  proceedings  for  the  enforce- 
ment thereof,"  a  lien  so  created 
continues  for  one  year,  and  if  pro- 
ceedings to  enforce  it  are  com- 
menced within  that  time,  and  are 
pending  at  the  end  thereof,  then 
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the  lien  continues  until  judgment. 
(Fox  agt.  Kidd,  77  N.  Y.,  489.) 

8.  Where,  therefore,  in  an  action 
to  foreclose  a  lien,  brought  within 
the  year,  judgment  was  rendered 
for  defendant,  which  was  reversed 
upon  appeal  and  judgment  render- 
ed for  plaintiff  after  the  expiration 
of  the  year,  held,  that  the  lien  had 
not    ceased  to  exist  when  such 
judgment  was  rendered.     (Id.) 

9.  Under  the  provision  of  said  act 
(sec.  9)  providing  that  the  proceeds 
of  sale  under  a  lien  "  shall  be  ap- 
plied to  the  payment  of  the  costs 
of    the    action   and  proceedings, 
and  of  the  amount  found  to  be  due 
to  the  claimant,"  &c.,  all  costs 
before  judgment  must  be  paid  out 
of  the  proceeds  of  sale,  and  can- 
not properly  be  directed  to  be  paid 
by  the  owner  of  the  land.     (Id.) 

10.  Defendant's  answer  put  in  issue 
most  of  the  material  allegations  of 
the  complaint.     Upon  reversal  of 
judgment  in  his  favor  the  general 
term  directed  judgment  absolute 
for  plaintiffs: 

Held,   error;    that  a  new  trial 
should  have  been  granted.     (Id.) 

11.  The  mechanics'  lien  law  of  1862, 
for  the    counties  of    Kings  and 
Queens  (chap.  478,  Laws  of  1862), 
was  intended  for  the  protection 
of  those  who  perform  labor  or  fur- 
nish materials  within  this  State; 
it  has  no  extra  territorial  effect. 
(Birm.  Iron  F.  Co.  agt.  O.  C.  Starch 
Co.,  7SN.  Y.,  30.) 

12.  Where,  therefore,  a  steam  engine 
was  purchased  by,  and  delivered 
to,  defendant  in  the  State  of  Con- 
necticut, which  was  placed  in  its 
factory  in  the  county  of  Queens ; 
held,  that  plaintiff,  who  furnished 
to  the  vendor  the  bed-plate  of  the 
engine,  could  acquire  no  lien  un- 
der said  statute  upon  defendant's 
premises.     (Id.) 

18.  As  to  whether  such  an  engine  is 
"an  improvement  upon    lands" 


within  the  meaning  of  the  statute, 
quaere.     (Id. ) 


MISDESCRIPT1ON. 

See  JUDICIAL  SALE. 

Fairchild  agt.  FairchM,  ante,  357. 


MOTIONS  AND  ORDERS. 

1.  A  person  obtaining  a  void  order 
cannot  use  it  to  excuse  the  laches 
caused  by  trusting  to  it.     (Peck 
agt.  New    York  and  New  Jersey 
Railway  Comvany,  ante,  419.) 

2.  An  order  vacating  an  order  is  a 
judicial  authority  that  it  should 
not  have  been  granted.     (Id.) 

See  PRACTICE. 

Matter  of  Brake,  ante,  329. 

3.  It  seems,  that  if  the  remarks  of 
the  court  are  so  adverse  to  one  of 
the  parties  as  to  call  for  the  inter- 
ference of  a  court  of  review,  on  the 
ground  that  the  verdict  has  been 
improperly  influenced,  the  mode 
of  review  is  not  by  exception,  but 
the  question  should  be  brought  up 
on  motion  to  set  aside  the  verdict. 
(Daly  agt.  Byrne,  77  N.  Y.,  182.) 

4.  A  motion  at  special  term  to  set 
aside  or  strike  out  an  amendment 
of  a  pleading  made  by  a  referee 
on  trial  is  improper.    (Quimby  agt 
CMflin,  UN.  Y.,  270.) 

5.  It  seems,  that  the  proper  mode  of 
reviewing  the  decision  of  the  ref- 
eree is  by  exception  thereto  and 
appeal  from  the  judgment.    (Id.) 

6.  An  order  denying  a  motion  for 
leave  to  serve  an  amended  com- 
plaint is  not  appealable   to  this 
court.     (Id.) 

7.  The  court  at  special  term  has  no 
power  to  grant  an  order  for  the 
examination  of  a  defendant  for  the 
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purpose  of  enabling  the  plaintiff 
to  make  and  serve  his  complaint. 
(Heishon  agt.  Knick.  L.  Ins.  Co., 

UN.  Y.,  278.) 

8.  The  right  to  such  an  examination 
is  purely  a  statutory  one;  the 
mode  pointed  out  by  the  statute 
must  be  followed;  and  by  the 

.  statute  (new  Code,  sees.  872,  873)  the 
application  must  be  made  to,  and 
the  order  granted  by,  a  judge,  not 
by  the  court.  (Id.) 

9.  Such  an  order,  made  by  the  spe- 
cial term,  is  reviewable  here.    (Id.) 

10.  The  determination    of    the  su- 
preme court  upon  a  question  of 
vacating  a  judgment  for  a  mere 
irregularity,  based  upon  a  rule  of 
practice,  not  a  positive  statute,  and 
where  the  party  complaining  has 
not  been  in  any  way  prejudiced, 
is  not  reviewable  in  this  court. 
(Moore  agt.  Shaw,  77  N.  Y.,  512.) 

11.  Accordingly  Jield,  that  an  order 
denying    a    motion    to  vacate  a 
judgment  for  deficiency  in  a  fore- 
closure suit,  on  the  ground  that 
the  report  of  the  referee  who  made 
the  sale  was  not  confirmed,  and  no 
application  for  a  personal  judg- 
ment against  defendant  made,  was 
not  reviewable  here.    (Id.) 

12.  An  order  vacating  and  setting 
aside  an  exparle  order  discharging 
an  assignee  for  the  benefit  of  cred- 
itors,   and  his  sureties,  from  all 
liability  to  the  creditors,  and  can- 
celing his  bond,  is  in  the  discretion 
of  the  court,  and  is  not  reviewable 
here.     (In  re  Horsfalls,  77  N.  Y., 
514.) 

13.  Such  an  order  also  is  not  appeal- 
able,   as  it  is  not  a  final  order 
within  the  provision  of  the  Code 
of  Civil  Procedure  (sub.  3,  sec.  190), 
regulating  appeals  to  this  court. 
(Id.) 

14.  The  question  whether  the  mov- 
ing creditor  has  such  an  interest 
as  authorized  him  to  make  the 


motion    cannot  be  reviewed    on 
appeal  from  such  an  order.     (Id.) 

15.  On  March  24,  1876,  plaintiff  ob- 
tained a  verdict  against  defendant, 
Judgment  was  suspended  until  ex- 
ceptions could  be  heard  at  general 
term.     They  were  argued  in  Nov- 
vember,  1876,  and  in  May,  1877, 
the  exceptions  were  overruled  and 
judgment  ordered  on  verdict.    The 
defendant  died  after  argument  and 
before  decision.    Plaintiff,  follow- 
ing the  practice  prescribed  by  the 
Code  of  Civil  Procedure  (sees.  763, 
1210),  entered  up  pudgment  in  the 
names  of  the  original  parties.     In 
March,  1879,  the  general  term,  on 
application  of  plaintiff,  granted  an 
order  vacating  the  judgment,  and 
directing  that  it  be  "  re-entered 
nunc  pro  tune  as  of  the  day  when 
the  said  verdict  was  rendered:" 

Held,  error;  that  the  case  was 
within  the  said  provisions  of  the 
Code,  and  that  the  general  term 
had  no  power  to  make  the  order. 
(Tuomy  agt.  Dunn,  77  N.  Y,  515.) 

16.  An  order  of  the  general  term 
granting  a  new  trial,  in  a  case 
tried  by  a  jury,  where  the  facts 
were  before  the  general  term,  and 
it  had  the  power  to  grant  a  new 
trial  thereon,  is  not  appealable. 
(Snebley  agt.   Connor,   78  N.    Y, 
218.) 

17.  Upon  appeal  from  such  an  order, 
held,  that  as  the  practice  in  such 
cases  had  become  thoroughly  es- 
tablished and  known,  the  order 
should  be  affirmed  in  accordance 
with  the  stipulation  in  the  notice 
of  appeal,  instead  of  dismissing 
the  appeal.     (Id.) 

18.  Where  a  surrogate,  in  his  decree 
upon  the  final  accounting  of  an 
executor,  directed  the  payment  by 
him  to  his  counsel  of  a  sum  stated ; 
held,  that  the  question  as  to  the 
jurisdiction  of   the  surrogate  to 
make  the  order,  could  be  raised 
by  motion  before  the  surrogate  to 
set  aside  that  portion  of  the  de- 
cree ;  and  that  an  appeal  lay  from 
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an  order  denying  such  motion. 
(Seaman  agt.  Whiteliead,  78  N.  T., 
306.) 

19.  An  order  of  a  general  term  of 
the  supreme   court,    affirming    a 
judgment  of  a  court  of  sessions, 
upon  conviction,  is  not  reviewable 
in  this  court  on  writ  of  error. 
(  Wghmy  agt.  People,  78  N.  T.,  830.) 

20.  It  seems,  that  if  the  district  attor- 
ney fails  to  enter  judgment  upon 
an  order  of  affirmance,  so  that  a 
•writ  of  error  may  be  brought,  the 
defendant  may  require  it  to  be 
done;  and  the  court,  on  motion, 
will  direct  such  entry.     (Id.) 

21.  A  motion  to  confirm  the  report  of 
commissioners    appointed  herein 
was  heard  at  a  general  term  of 
the  supreme  court,  three  justices 
being  present;    no  decision  was 
then  made,  and  the  general  term 
was  adjourned  to  a  subsequent 
day;  on  that  day  one  of  the  jus- 
tices was  not  present.      One  of 
those  present  read  an  opinion  in 
favor  of  confirming  the  report, 
from  which  the  other  dissented. 
The  absent  justice  had  sent  to  the 
chief  justice  a  statement  in  writing 
that  the  report  should    be  con- 
firmed ;  there  was  no  written  con- 
currence by  him  in  the  opinion, 
and  no  personal  consultation  had 
been  had  between  him  and  either 
of  the  other  justices.    A  memo- 
randum was  filed  the  same  as  if 
all    three    of    the    justices    were 
present,  stating  that  the  report  of 
the  commissioners  was  confirmed : 

Held  (MILLEK,  J.,  dissenting), 
that  an  order  of  confirmation  en- 
tered thereon  was  unauthorized; 
and  that  a  refusal  of  the  general 
term  to  vacate  the  same,  on  mo- 
tion, was  error.  (In  re  Kings  Co. 
El.  RB.,  78  N.  T.,  383.) 

22.  Defendant's     attorney    having 
served  an  offer  of  judgment  signed 
by  him  to  which  no  affidavit  of 
authority  was  attached  as  required 
by  the  Code  of  Civil  Procedure 
(sec.  740),  and  plaintiff  on  the  trial 


having  recovered  less  than  the 
amount  named,  said  attorney 
moved  to  be  allowed  to  serve  the 
affidavit  nunc  pro  tune,  and  for 
an  extra  allowance.  The  motion 
was  denied : 

Held,  that  if  such  an  amendment 
was  authorized,  it  was  in  the  dis- 
cretion of  the  court,  and  an  order 
denying  the  application  therefor 
was  not  reviewable  here ;  and  that 
as  the  question  of  costs  could  not, 
arise  until  this  relief  was  obtained, 
the  decision  of  the  motion  did  not 
determine  the  right  to  costs,  and 
so  was  not  appealable  on  that  ac- 
count. (Riggs  agt.  Waydett,  78  N. 
T.,  586.) 

23.  Where  a  'receiver  has  been  ap- 
pointed in  proceedings  supplemen- 
tary to  execution  instituted  in 
favor  of  one  judgment  creditor,  in 
an  action  brought  by  another 
judgment  creditor,  to  set  aside 
such  proceedings  on  the  ground 
of  collusion,  it  is  in  the  discretion 
of  the  court  to  appoint  another 
receiver,  and  to  direct  the  first  re- 
ceiver to  hand  over  to  him  the 
property  received.  (Connolly  agt. 
Kretz,  78  N.  T.,  620.) 

24  An  order,  therefore,  making  such 
appointment  and  giving  such  di- 
rection, is  not  reviewable  here. 
(Id.) 

25.  From  a  surrogate's  decree  made 
in  1867,  on  the  accounting  of  an 
administrator,  the  latter  appealed ; 
the  petition  of  appeal  specified 
certain  portions  of  the  decree  as 
erroneous.  The  general  term 
made  an  order  in  February,  1871, 
which  the  contestant  claimed  re- 
versed the  whole  decree.  The 
latter  made  a  motion  at  general 
term,  in  June,  1878:  1st.  For 
leave  to  renew  a  former  motion. 
2d.  To  amend  or  modify  the 
general  term  order.  This  motion 
was  denied : 

Held,  that  the  order  was  not  re- 
viewable  here ;  that  if  the  order  of 
1871  was  erroneous  and  review- 
able,  an  appeal  should  have  been 
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taken  therefrom;  if  irregular,  the 
attention  of  the  court  should 
sooner  have  been  called  to  it ;  but, 
in  any  view,  it  was  a  matter  with- 
in the  discretion  of  the  supreme 
court.  (Bentley  agt.  Waterman, 
78  N.  T.,  623.) 

26.  When  order  allowing  cestuis  que 
trust   to   appeal  from    judgment 
properly  granted  ex  parte.     (See 
Bockes  agt.    Hathorn,   78  N.   T., 
222.) 

27.  When  order  as  to  disposition  of 
funds  in  hands  of   receiver  ap- 
pointed in  a  foreclosure  suit,  is  in 
discretion  of  court  and  not  review- 
able  here.     (See  Embury  agt.  Fos- 
ter [Mem.],  78  N.  7.,  624.) 


MORTGAGE, 

1.  Where  a  person  has  taken  a  con- 
veyance of  a  burial  lot,  and  has 
made  interments  therein  of  the 
dead  of  his  family,  it  is  in  such 
condition  that  it  cannot  be  mort- 
gaged to  secure  the  payment  of  a 
debt  or  the  return  of  money  bor- 
rowed. (Thompson  agt.  Hickey, 
ante,  434.) 


MORTGAGE  FORECLOSURE. 

1.  In  an  action  to  foreclose  a  mort- 
gage, the  bond  accompanying  the 
mortgage  being  executed  by  a  per- 
son other  than  the  mortgagors  as 
well  as  by  the  mortgagors,  it  is 
proper  to  make  such    obligor  a 
party  to  the  action  and  to  demand 
against  all  the  obligors  a  judgment 
for  any  deficiency.     (Triorne  agt. 
Newby,  ante,  120.) 

2.  The  objection  that  an  action  "in 
personam  "  at  law  is  united  with  a 
claim  "in  rem"  in  equity  is  not 
well  taken  (2 H.  8.,  p.  191,  sec.  154; 
Scofield  agt.  Doscher,  72  N.  T.,  491). 
(Id.) 

3.  In  a  foreclosure  suit  judgment  for 
a  deficiency  was  entered  against 


parties  upon  a  covenant  in  the 
deed  given  them  upon  the  pur- 
chase of  the  property,  whereby 
they  assumed  the  payment  of  the 
mortgage.  In  the  contract  for  the 
purchase  they  were  simply  to  take 
the  property  subject  to  the  mort- 
gage. When  they  were  made  par- 
ties to  the  foreclosure  suit  they 
were  unable  to  find  the  contract, 
and  did  not,  until  some  time  after 
judgment,  discover  that  by  the 
deed  they  were  made  to  assume 
the  mortgage,  the  instrument 
having  been  drawn  without  their 
inspection  ;  they,  therefore,  al- 
lowed the  foreclosure  suit  to  go 
by  default : 

Held,  that  when  the  contract 
was  discovered,  it  being  within 
ten  years  after  the  judgment  was 
entered,  the  defendants  were  enti- 
tled to  ask  that  the  judgment  be 
opened  and  they  be  allowed  to 
come  in  and  defend.  (Trustees  of 
the  Northern  Dispensary  of  New 
York  agt.  Merriam  et  al.,  ante, 
226.) 

4.  As,  by  the  terms  of  the  contract, 
defendants  were  not  to  assume  the 
mortgage  the  covenant  which  im- 
posed the  liability  upon  them  was 
a   mutual    mistake    between  the 
parties  thereto ;  and  when  the  dis- 
covery  of    the  contract  showed 
defendants'  non-liability  for   the 
deficiency  they  then  had  the  right 
to  resist  responsibility  which  they 
had  unknowingly  assumed.     (Id.) 

5.  A  second  mortgagee  may  defend 
against  a  prior,  usurious    mort- 
gage.   ( Union  Dime  Savings  Insti- 
tution agt.  Clark,  ante,  342.) 

6.  The  defense  of  usury  is  legal  and 
is  to  be  treated  as  any  other  de- 
fense.    (Id.) 

7.  Where  a  second  mortgagee  suf- 
fered a  default  in  the  foreclosure 
of  a  first  mortgage,  being  ignorant 
of  the  fact  that  the  first  mortgage 
was  usurious : 

Held,  that  upon  this  fact  first 
coming  to  the  knowledge  of  the 
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second  mortgagee,  upon  a  trial 
between  the  holder  of  the  first 
mortgage  and  the  owner  of  the 
equity  of  redemption,  the  default 
should  be  opened  and  the  defense 
of  usury  allowed  to  be  set  up  by 
the  second  mortgagee : 

Held,  further,  that  the  second 
mortgagee  had  not  lost  this  right 
by  laches.  (Id.) 

8.  It   is    an    essential    element   of 
laches    or    negligence    that    the 
party    charged     with    it    should 
have  knowledge,  or  have  failed 
or  omitted  to  obtain  knowledge 
where    it    was    obtainable,   after 
notice,   or    circumstances   which 
should  have  induced  an  inquiry 
and  an  effort  to  obtain  knowl- 
edge.    (Id.) 

9.  Where,  in  a  foreclosure  of  a  rail- 
way mortgage,  bonds  are  outstand- 
ing and  pledged  as  collateral,  it  is 
not  error  for  the  referee  to  com- 
pute, to  include  them  in  his  esti- 
mate of  the  amount  due.     (Peck 
agt.    New    York  and  New  Jersey 
Railway  Company,  ante,  419.) 

10.  A  person  obtaining  a  void  order 
cannot  use  it  to  excuse  the  laches 
caused  by  trusting  to  it.     (Id.) 

11.  An  order  vacating  an  order  is  a 
judicial  authority  that  it  should 
not  have  been  granted.     (Id.) 

12.  In  1856  one  Howell  purchased 
certain  lands  upon   which   there 
were  then  two  mortgages,  one  for 
$5,500,  and  the  other  for  $1,800. 
The  payment  of  the  first  mortgage 
was  assumed  by   Howell   in  his 
deed,  but  no  reference  was  made 
therein  to  the  second.      In   1857 
the   second    mortgage  was  fore- 
closed, the  summons  being  served 
on  Howell  by  publication.     Upon 
the  sale  the  owner  of  the  second 
mortgage  purchased  and  took  pos- 
session of    the  land,   paid   taxes, 
and  subsequently  satisfied  the  first 
mortgage.     Thereafter  the  prem- 
ises were  conveyed  to  various  per- 
sons, and  finally  by  a  deed,  with 


covenants  of  warranty,  &c ,  to 
the  defendant  Clara  B.  Leavitt,  a 
married  woman,  who  bought  them 
subject  to  a  $15,000  mortgage 
given  by  one  of  her  grantors,  of 
which  she  assumed  the  payment : 
Held,  that  she  was  in  possession 
of  the  premises  as  a  mortgagee  in 
possession.  (Dunning  agt.  Fisher, 
20  Hun,  178.) 

13.  That  being  .so  in  possession,  the 
heirs  of  the  mortgagor  could  not 
maintain   ejectment  against   her. 
That  the  evidence  as  to  the  action 
of  ejectment  was  to  be  entirely 
disregarded  in  the  present  action. 
(Id.) 

14.  That  her  right  to  sue  on  the  cove- 
nants of   title,  contained   in  the 
deed  from  her  grantor,  was  suffi- 
cient to  uphold  her  covenant  to 
pay  the  mortgage.     (Id.) 

15.  In    an    action    of    foreclosure 
brought  by  the  plaintiff,  the  holder 
of  a  second  mortgage  upon  a  lease- 
hold estate,  he  was,  with  the  con- 
sent of  the  mortgagors,  appointed 
a  receiver  and  directed  to  collect 
the   rents  of   the   premises,   and 
"out  of  the  same  to  keep  said 
buildings  insured  against  loss  or 
damage  by  fire,  and  in  repair,  and 
to  pay  the  ground  rent  and  taxes  " 
Subsequently  one  Maas,  the  owner 
of  the  first  mortgage,  commenced 
an  action  for  its  foreclosure,  to 
which  the    plaintiff    herein  was 
made  a  defendant,  and   upon  a 
sale  had  under  a  judgment  recov- 
ered therein,  Maas  purchased  the 
premises  for  less  than  the  amount 
due  on  his  mortgage.     Upon  the 
passage  of   the  accounts  of   the 
plaintiff  as  receiver,  it  appeared 
that  he  had  refused  to  pay  the 
ground  rent  and  taxes  due  and  ac- 
cruing upon  the   premises  while 
he  was  collecting  the  rents,  and 
claimed   to   be  entitled   to  apply 
them  upon  his  own  mortgage: 

Held,  that  he  was  bound  to  apply 
the  rents  received  by  him  in  pay- 
ing such  ground  rent  and  taxes, 
and  that  as  Maas  had  been  com- 
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pelled  to  pay  the  same,  to  save  the 
property,  the  receiver  should  be 
ordered  to  pay  over  any  balance 
in  his  hands  to  Maas  to  apply 
thereon.  (Ranney  agt.  Peyser,  20 
Hun,  11.) 

16.  When  a  receiver  will  not  be  al- 
lowed to  charge  against  the  fund 
fees  paid  to  counsel,  considered. 
(Id.) 

17.  The  defendant  purchased  certain 
premises  at  a  sale  had  under  a 
foreclosure  by  advertisement  of  a 
second  mortgage,  of  which  he  was 
then  the  owner.     By  the  terms  of 
sale,  which  were  read  by  the  auc- 
tioneer, the  premises  were  to  be 
sold  free  of  all  incumbrances,  the 
purchaser  being  required  to  pay 
the    first    mortgage    out    of    the 
amount  bid  by  him,  and  to  pay 
over  the  balance  of  his  bid  to  the 
auctioneer.    These  terms  of  sale 
were  not  contained  in  the  notices  of 
the  forclosure  which  were  served 
and  posted    as  required    by  the 
statute.     The  purchaser  paid  off 
the  first  mortgage,  paid  the  balance 
of  his  bid  to  the  auctioneer,  and 
received  the  affidavits  of  sale  as 
provided  by  the  statute. 

Subsequently  the  plaintiff,  who 
had  been  appointed  receiver  of 
the  property  of  the  mortgagor  and 
owner  of  the  equity  of  redemption, 
brought  this  action  to  recover  a 
surplus  alleged  to  have  arisen  on 
such  sale.claiming  that  the  defend- 
ant was  not  entitled  to  be  allowed 
the  amount  he  had  paid  on  the  first 
mortgage,  because  the  owner  of 
the  equity  of  redemption,  who  was 
not  present  at  the  sale,  had  no 
knowledge  of  the  terms  of  sale  or 
of  such  payment,  and  had  never 
ratified  them,  and  that,  therefore 
the  purchaser  must  account  for 
the  amount  of  his  bid,  less  the 
amount  due  on  the  second  mort- 
gage: 

Held,  that  the  action  could  not 
be  maintained.  (Story  agt.  Ham- 
ilton, 20  Hun,  133.) 

18.  Where  a  plaintiff  has,  without 


first  obtaining  leave  from  the 
court,  brought  an  action  at  law 
to  recover  a  deficiency  arising  on 
the  sale  of  certain  premises  under 
a  decree  of  foreclosure  entered  in 
a  former  action,  the  court  may, 
upon  his  application,  and  upon 
such  terms  as  are  just,  grant  him 
leave  "  to  bring  and  continue  "  the 
action  without  prejudice  to  the 
proceedings  already  had.  (Earle 
agt.  David,  20  Hun,  527.) 

19.  An  order  denying  a  motion  to 
vacate  a  judgment  for  deficiency 
in  a  foreclosure  suit,  on  the  ground 
that  the  report  of  the  referee  who 
made  the  sale  was  not  confirmed, 
and  no  application  for  a  personal 
judgment  against  defendant  made, 
is  not  reviewable  here.      (Moore 
agt.  Shaw,  UN.  T.,  512.) 

20.  In  an  action  to  foreclose  a  mort- 
gage the  complaint  alleged   the 
conveyance    of    the    mortgaged 
premises  to  defendant  D. ,  subject 
to  the  mortgage  and  taxes;  that 
D.  entered  into  possession  and  col- 
lected the  rents  and  profits;  and 
asked  judgment  that  if  the  pro- 
ceeds of  sale    are  insufficient  to 
pay  taxes,  and   the  amount  due 
for  principal  and    interest  after 
deducting  costs  and  expenses,  that 
D.,  to  the  extent  of  the  rents  col- 
lected by  him  be  adjudged  to  pay 
the  deficiency.     D  did  not  appear 
in  the  action,  and  judgment  was 
entered  adjudging  that,   in  case 
of  deficiency  it  be  referred  to  a 
referee  to  take  an  account  of  the 
rents  collected  by  D. ,  and  that  to 
the  extent  of  such  collections  D. 
pay  to  plaintiff  the  unpaid  taxes 
and  assessments,  and  the  amount 
due  for  interest  on  the  mortgage, 
or  so  much  thereof  as  shall  satisfy 
the  deficiency.     A  deficiency  hav- 
ing occurred,  the  referee  took  the 
account  and  reputed  the  amount 
of  rents  received  by  D.     A  motion 
to  confirm   the  report,   and    for 
judgment  and  execution  against 
D.,  was  thereupon  made,  which 
was  denied.    It  did  not  appear  that 
D.  was  served  with  any  of  the 
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papers  after  service  of  sumrtions 
and  complaint,  or  with  notice 
of  any  subsequent  proceedings. 
Plaintiff  appealed  without  service 
upon  D.  of  notice  of  appeal  to  the 
general  term,  or  to  this  court: 

Held,  that  the  motion  was  prop- 
erly denied.  (Argatt  agt.  Pitts,  78 
N.  T.,  239.) 

21.  It  seems,  that  in  such  case  the 
order  appealed  from  would  not  be 
reversed  without,  at  least,  requir- 
ing the  service  of  notice  of  appeal 
on  the  defendant    sought  to  be 
affected.     (Id.) 

22.  D.,  who  had  executed  a  mortgage 
upon  certain   premises  to  secure 
his  bond,  conveyed  the  premises", 
subject  to  the  mortgage, which  the 
grantee  assumed  to  pay,  and  the 
premises,  after  the  sale  and  after 
the  maturity  of  the  mortgage,  be- 
came incumbered  by  taxes  and 
assessments,  that  in  the  absence 
of  notice  to  the  mortgagee,  and  a 
request  to  foreclose,  D.  was  liable 
in  an  action  to  foreclose  the  mort- 
gage, for  a  deficiency,  in  ascer- 
taining which  the  amount  of  said 
incumbrances  was  deducted  from 
the  proceeds  of  sale.     (Marshall 
agt.  Davies,  78  N.  T.,  414.) 

23.  As  to  whether,  in  such  case,  a 
notice  to  the  mortgagee,  and  re- 
quest, after  the  mortgage  is  due, 
to  foreclose,  will  avail  to  impose 
upon  him,  in  case  of  his  non-com- 
pliance with  the  request,  the  dam- 
ages resulting  from  an  impairment 
01   the  security,  or  whether  the 
mortgagor  has  any  remedy  except 
to  protect  himself  by  paying  his 
bond  and  becoming    surrogated 
to  the  rights  of    the   mortgage, 
quwre.     (Id.) 


NATURALIZATION. 

See  CITIZENSHIP. 

The  People  ex  rel.  O'Donnett  agt. 
McNaUy,  ante,  500. 


NEGLIGENCE. 

1.  The  general  appearance  and  an- 
swer  of  a  defendant  corporation 
ought  to  be  deemed  an  admission 
of  its  corporate  existence  ;  and  it 
ought  not  afterwards,    when    n& 
special  issue  is  presented,    insist 
that    plaintiff  must  produce  and 
prove  its  character  ;  at  all  events, 
in  such  case  it  is  enough  to  show 
user  or  corporate  acts  to  make  a 
prima  facie  case  of  the  entity  and 
identity     of     such     corporation. 
(Derrenbackcr    agt.     The    Lehigh 
Vattey   Railroad    Company,    ante 
283.) 

2.  The  plaintiff,  a  canal  boatman,  in 
helping    to    discharge    iron    ore 
from    a  boat    at  Perth   Amboy, 
pushed  the  iron  tub  which  was 
being  hoisted  by  a  derrick  as  was 
customary  and  thus  went  partly 
under  the  tub,   which   fell   upon 
him,  causing  the  injury  sued  for: 

Held,  that  the  question  of  con- 
tributory negligence  of  plaintiff's 
act  was  properly  submitted  to  the 
jury,  such  act  not  being  per  se 
evidence  of  negligence. 

Held,  also,  that  some  slight  evi- 
dence having  been  given  that  de- 
fendant was  the  owner  of  the 
derrick  and  of  the  rope  used,  and 
the  use  of  the  derrick  being  much 
for  the  benefit  of  defendant  and 
as  the  iron  ore  was  being  trans- 
ferred by  its  consignees  to  defend- 
ant's cars  in  the  usual  way,  and 
as  it  should  not  be  presumed  that 
the  consignees  were  trespassing 
in  making  use  of  the  derrick,  in 
the  absence  of  all  explanation  on 
defendant's  part,  the  jury  were 
justified  in  finding  that  the  con- 
signees were  using  the  derrick  in 
the  usual  way,  with  defendant's 
knowledge  and  consent,  and  for 
its  and  their  mutual  benefit. 

Held,  further,  that,  defendant 
was,  therefore,  liable  if  the  rope 
was  Unsafe  and  unfit  for  the  work, 
and  there  being  some  evidence  to 
go  to  the  jury  on  these  questions, 
the  court  properly  submitted  the 
questions  to  them,  some  force 
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being  properly  given  to  the  omis- 
sion of  defendant  to  give  explan- 
atory evidence.  (Id.) 

See  MASTER  AND  SERVANT. 

Murphy  agt.  Boston  and  Albany 
Railroad  Company,  ante,  197. 

See  McCosker  agt.  Long  Island  Rail- 
road Company,  ante,  258. 

3.  While  one  of  the  defendant's  cars 
was  passing  down  a  street,  in  the 
city  of   Brooklyn,   a    horse    and 
wagon  coming  down  a  street  at 
right  angles  with  the  street  over 
which   the   car  was   moving  ran 
into  it  and  injured  the  plaintiff,  a 
passenger  therein,   who  brought 
this  action  to  recover  the  damages 
sustained   thereby.      The  wagon 
was  coming  at  a  rapid  rate  of 
speed,  and  could  have  been  seen, 
when  the  car  reached  the  line  of 
the  intersecting  street,  at  the  dis- 
tance of  250  feet.    There  was  no 
evidence  that  its  rate  of  speed  in- 
creased before  the  collision,  which 
occurred     just    before    the    car 
reached  the  further  side  of  the 
said  street.     The -car  mit,ht  have 
been  stopped  in  twelve  feet: 

Held,  that  it  was  error  to  direct 
a  nonsuit,  and  that  the  question 
whether  it  would  not  have  been 
prudent  for  the  driver,  under  the 
circumstances,  to  have  stopped  the 
car  should  have  been  submitted  to 
the  jury.  (Watkins  agt.  Atlantic 
Avenue  R.  R.  Co.,  20  Hun,  237.) 

4.  The  plaintiff's  horse,  while  pass- 
ing, in  charge  of  his  servant,  along 
a  street  in  which  the  tracks  of  the 
defendant's  road  were  laid,  caught 
his  hoof  in  a  space  between  the 
rail  and  a  plank  which  the  de- 
fendant had  laid  alongside  of  it 
to  facilitate  the  crossing  of  the 
tracks    by    teams.       The    horse 
wrenched  his  hoof  off,  and  was 
thereby  rendered  valueless     The 
space  between  the  plank  and  rail 
was  greater  than  was  necessary 
for  the  free  operation  of  defend- 
ant's cars. 

In  an  action  by  the  plaintiff  to 


recover  the  damages  thereby  oc- 
casioned to  him,  held,  that  he  was 
entitled  to  recover.  (Cuddeback 
agt.  Jewett,  20  Hun,  187.) 


NEW  TRIAL. 

1.  Where  on  a  trial  before  a  referee, 
the  evidence  received  erroneously 
by  the  referee  is  material  and  bears 
upon  an  important  issue,  it  must 
be  presumed  to  have  been  influen- 
tial with  him  and  a  new  trial  must 
be  ordered.     (Chandler  agt.  Allen, 
20  Hun,  424.) 

2.  Under  the  statute  authorizing  the 
granting  of  a  new  trial  on  motion 
of  the  prisoner,  after  conviction 
(chap.  295,  Laws  of  1876),  the  court 
has  no  power  to  grant  such  a  mo- 
tion, for  an  alleged  error,  where 
no  exception  was  taken  on  the 
trial.      (Bud  agt.    People,    78  N. 
T.,  492.) 

3.  The  provision  of  the  statute  en- 
larging   the    jurisdiction  of    the 
courts  of  sessions  in  the  city  and 
county  of  New  York  (sec.  3,  chap. 
337,  Laws  0/"l855,  as  amended  by 
chap.  3-;0,  Laws  of  1858),  which 
authorizes  an  appellate  court  to 
grant  a  new  trial  in  capital  cases 
when  satisfied  that  the  verdict  is 
against  the  weight   of  evidence, 
&c.,   whether  an  exception   was 
taken  or  not  in  the  court  below, 
has    no  application    to  writs  of 
error  in  other  counties  of  the  state. 
(Id.) 


NEW  YORK  (CITY  OF). 

1.  The  provisions  of  the  charter  of 
the  city  of  New  York  providing 
that  the  board  of  aldermen  and 
assistant  aldermen  of  that  city 
should  be  the  ey^rlusive  judges  of 
the  qualification,  election  and  re- 
turn of  their  members,  do  not 
take  away  from  the  supreme  court 
its  inherent  power  of  determining 
upon  quo  warranto  whether  a  per- 
son was  duly  elected  to  and  quali- 
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fled  for  such  office.  The  power  is 
a  concurrent  and  not  an  exclusive 
one,  and  the  jurisdiction  of  which- 
ever attaches  first  continues  to  the 
termination  of  the  proceeding. 
Therefore,  if  the  claimant  to  the 
office  submits  himself  to  the  ju- 
risdiction of  the  board  to  which 
he  claims  to  have  been  elected, 
and  that  board  decides  against  his 
title  he  cannot  afterwards  invoke 
the  aid  of  the  court,  but  if  the  aid 
of  the  court  is  sought  first  its 
judgment  is  conclusive.  A  person 
who  receives  the  certificate  of 
election  to  an  office  of  which  he 
gets  possession  ceases  to  be  an 
officer  de  facto  from  the  time  of 
judgment  of  ouster.  No  further 
proceeding  or  writ  is  necessary  to 
put  the  officer  de  jure  into  legal 
possession  of  the  office,  and  a 
payment  by  the  financial  officer  of 
a  municipal  corporation  to  such 
de  facto  officer,  after  notice  of 
such  judgment  of  ouster,  does  not 
protect  the  municipality  from  the 
payment  of  the  same  salary  to  the 
officer  de  jure  from  and  after  the 
time  of  such  notice.  (Me  Veany 
agt.  The  Mayor,  &c.,  ante,  106.) 

2.  The  common  council  of  the  city 
of  New  York  have  no  power  or 
right  to  authorize  the  placing  or 
continuing    of    any     obstruction 
upon  any  street  or  sidewalk,  ex- 
cept   the    temporary    occupation 
thereof  during  the  erection  or  re- 
pair of  a  building  on  a  lot  opposite 
the    same.     (The    People    ex    rel. 
O'Reilly    agt.     The    Mayor,    &c., 
ante,  277.) 

3.  The  common  council  by  resolu- 
tion declared  that  licensed  vendors 
should  be  permitted    to   occupy 
Forty-second      street,     west      of 
Eighth   avenue    and   within    325 
feet    of    that    avenue,    Saturday 
nights  from  6  to  12  o'clock: 

Held,  that  to  permit  the  street 
to  be  occupied  and  obstructed  in 
this  manner  is  clearly  unlawful. 
It  not  only  prevented  its  use  and 
enjoyment  for  the  ordinary  pur- 
poses for  which  it  is  maintained, 


but  also  deprived  the  owners  and 
residents  upon  it  of  the  complete 
and  beneficial  use  and  enjoyment 
of  their  own  property;  and  as  to 
them  the  obstruction  was  sub- 
stantially a  nuisance,  and  a  party 
suffering  special  injury  from  it 
has  a  right  to  appeal  to  the  courts 
for  redress: 

Held,  further,  that  where  the 
superintendent  of  incumbrances 
and  the  commissioner  of  public 
works  (who  in  terms  are  author- 
ized to  keep  the  streets  clear  of 
obstructions)  have  been  applied  to 
and  requested  to  exercise  their 
authority  and  remove  these  ob- 
structions, but  have  declined  and 
refused  so  to  do,  a  mandamus  will 
issue  requiring  them  to  interpose 
and  remove  the  same  (Id.) 

4.  Although,  as  a  general   rule,   a 
mandamus  will  not  issue  where 
the  party  has  another  remedy,  it 
is  not  universally  true  in  relation 
to    corporations    and    ministerial 
officers,  for  while   they  may  be 
liable  in  an  action  for  neglect  of 
duty  they  may  still  be  compelled 
by  this  writ  to  exercise  their  func- 
tions according  to  law.    (Id.) 

5.  Streets  which  include  sidewalks 
are  for  the  use  of  the  public  at 
large.      Any  obstruction  erected 
on  the  streets  or  sidewalks  without 
the  sanction  of  the  legislature  is  a 
nuisance.      (Ely    agt.     Campbell, 
ante,  333.) 

6.  A    local    municipal    corporation 
cannot  give  a  valid  permission  to 
any  one  to  occupy  the  streets  or 
sidewalks    with    continuing  erec- 
tions or  other  obstructions  with- 
out express  power  conferred  by 
statute.     (Td.) 

7.  The  municipal  legislature  of  the 
city  of  New  York  has  no  power 
to  authorize  the  occupation  of  the 
streets    and     sidewalks,     in     the 
neighborhood     of     the    markets, 
with  stands  and  booths  to  be  kept 
and  maintained  continuously    at 
all  hours  of  the  day.     (Id.) 
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8.  It  is  the  duty  of  the  commissioner 
of  public  works  to  remove  all  ille- 
gal obstructions  placed  upon  the 
streets  and  sidewalks.  (Id.) 


NON-IMPRISONMENT  ACT. 

1.  A  warrant  of  arrest  cannot  be 
issued  under  the  provisions  of  the 
act  "  to  abolish  imprisonment  for 
debt    and  to    punish    fraudulent 
debtors"  (chap.  300,  Laws 0/1831), 
to  enforce  a  judgment  in  an  action 
in  tort.    To  authorize  the  issuing 
of  the  warrant  it  must  appear  by 
tke  affidavit   presented  that   the 
judgment  was    founded  upon  a 
contract,  or  that  the  cause  of  ac- 
tion was  to  recover  damages  for 
the  non-performance  of  a  contract, 
express  or  implied.     (People  ex  rel. 
Dusenbury  agt.  Spier,  77  tf.   Y., 
144.) 

2.  A  contract  within  the  meaning  of 
the  act  must  be  one  resulting  from 
the  voluntary  arrangement  of  the 
parties,  and  not  one  implied  by 
law  for  the  purpose  of  giving  a 
remedy  for  a  wrong.     (Id.) 

8.  The  implied  contract  referred  to 
in  said  statute  (sec.  1)  is  one  where, 
although  not  expressed  in  words, 
the  intention  of  the  parties  to  con- 
tract may  be  presumed  from  their 
acts  and  the  surrounding  circum- 
stances, so  that  there  appears  to 
be  the  "  aggregatw  mentium,"  es- 
sential to  a  contract  at  common 
law.  (Id.) 

4.  Accordingly,  held,  where  an  affi- 
davit, presented  for  the  purpose 
of  obtaining  a  warrant  under  said 
statute,  set  forth  a  judgment  in  an 
action  for  obtaining  money  de- 
posited in  court,  by  fraud  and  im- 
position, and  in  violation  of  an 
injunction,  that  defendant  was  not 
protected  from  arrest  in  that  ac- 
tion by  said  statute";  and  that  the 
affidavit  did  not  give  jurisdiction 
to  issue  a  warrant  under  the 
statue.  (Id.) 


NOTICE. 

1.  The  notice  of  entry  of  judgment 
required  to  be  served  (new  Code, 
sec.  1351),  in  order  to  limit  the  time 
of  appeal  from  a  judgment  en- 
tered upon  the  report  of  a  referee 
must  be  one  coming  from  the  pre- 
vailing party ;  no  other  party,  nor 
the  attorney  representing  another 
party,   has   the  right   to   serve  a 
notice  for  the   prevailing  party; 
and  a  notice  so  served  will  not,  so 
far  as  he  is  concerned,  set  running 
the  bar  of  the  statute.     (Kilinei 
agt.  Hathorn,  78  N.  Y.,  229.) 

2.  Two  of  three  trustees  brought  an 
action,   among    other    things,   to 
determine  the  validity  of  claims 
upon  the  trust  fund,  in  which  ac- 
tion B. ,  a  co-trustee,  was  made  a 
party  defendant.     Judgment  was 
entered  upon  the  report  of  a  ref- 
eree against    certain  of    the  de- 
fendants;   B.    was  only  affected 
thereby    as    trustee.      Notice    of 
judgment  was  served  by  plaintiff's 
attorney  on  defendants ;  no  notice 
thereof  was  served  on  behalf  of  B. 
Within  thirty  days  after  such  serv- 
ice, notice  of  appeal,  on  the  part 
of  one  of  the  defendants  against 
whom  the  judgment  was  rendered, 
was  served  upon  plaintiff's  attor- 
ney;  none   was   served   upon   B. 
Upon  plaintiff's  motion  the  appeal 
was  dismissed: 

Held,  error;  that  service  of  no- 
tice of  appeal  upon  B.  was  not 
required;  and  that  the  notice  of 
appeal  was  good  as  to  the  prevail- 
ing party,  who  served  notice  of 
judgment.  (Id.) 

3.  Also  lield,   that    the    notice    of 
judgment  was  insufficient  to  limit 
the  time  to  appeal,  as  the  office 
address  or  place  of  business  of  the 
attorney  was  not  staged  as  required 
by  the  rules  (Supreme  court,  rule  2.) 
(Id.) 

4.  Of  motion  to  allow  cestui  que  trust 
to  appeal  from  judgment  in  action 
brought  by  his  trustee;  who  en- 
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titled  to.   (See  Bockes  agt.  Hathorn, 
18  N.  Y.,  222.) 

5.  Of  appeal,  when  required  to  be 
served  on  defendant  who  has  not 
answered.  (See  Argall  agt.  Pitts, 
78  N.  Y.,  239.) 


OBJECTION. 

1.  When  the  general  term  will  con- 
sider an  error  committed  upon  the 
trial,  to  which  an  exception  was 
duly  taken  though  not  argued  on 
appeal,  considered.  (Schoonmaker 
agt.  Wolford,  20  Hun,  166.) 


OFFER  OF  JUDGMENT. 

1.  An  offer  of  judgment  signed  by 
defendant's  attorney,  to  which  no 
affidavit  showing  his  authority  to 
make  it  is  annexed,  as  required 
by  the  Code  of  Civil  Procedure 
(sec.  740),  is  invalid.    (Riggs  agt. 
WaydeU,  78  N.  Y.,  586.) 

2.  A  notice  served  upon  said  attor- 
ney by  plaintiff's  attorney  declin- 
ing the  offer,  without    pointing 
out  such  defect,  is  not  a  waiver 
thereof.     (Id.) 

8.  Defendant's  attorney  having 
served  such  an  offer,  and  plaintiff, 
on  the  trial,  having  recovered  less 
than  the  amount  named,  said  attor- 
ney moved  to  be  allowed  to  serve 
the  affidavit  nunc  pro  tune,  and  for 
an  extra  allowance.  The  motion 
was  denied : 

Held,  that  if  such  an  amend- 
ment was  authorized  it  was  in  the 
discretion  of  the  court,  and  an 
order  denying  the  application 
therefor  was  not  reviewable  here, 
and  that  as  the  question  of  costs 
could  not  arise  until  this  relief  was 
obtained,  the  decision  of  the  mo- 
tion did  not  determine  the  right  to 
costs,  and  so  was  not  appealable 
on  that  account.  (Id.) 


OFFICER  DE  FACTO  AND 
DE  JURE. 

1.  The  provisions  of  the  charter  of 
the  city  of  New  York  providing 
that  the  board  of  aldermen  and 
assistant  aldermen  of  that  city 
should  be  the  exclusive  judges  of 
the  qualification,  election  and  re- 
turn of  their  members,  do  not  take 
away  from  the  supreme  court  its 
inherent  power  of  determining 
upon  quo  warranto  whether  a  per- 
son was  duly  elected  to  and  quali- 
fied for  such  office.  The  power  is 
a  concurrent  and  not  an  exclusive 
one,  and  the  jurisdiction  of  which- 
ever attaches  first  continues  to  the 
termination  of  the  proceeding. 
Therefore,  if  the  claimant  to  the 
office  submits  himself  to  the  juris- 
diction of  the  board  to  which  he 
claims  to  have  been  elected,  and 
that  board  decides  against  his  title 
he  cannot  afterwards  invoke  the 
aid  of  the  court,  but  if  the  aid  of 
the  court  is  sought  first  its  judg- 
ment is  conclusive.  A  person 
who  receives  the  certificate  of 
election  to  an  office  of  which  he 
gets  possession  ceases  to  be  an 
officer  de  facto  from  the  time  of 
judgment  of  ouster.  No  further 
proceeding  or  writ  is  necessary  to 
put  the  officer  de  jure  into  legal 
possession  of  the  office,  and  a  pay- 
ment by  the  financial  officer  of  a 
municipal  corporation  to  such 
de  facto  officer,  after  notice  of 
such  judgment  of  ouster,  does  not 
protect  the  municipality  from  the 
payment  of  the  same  salary  to  the 
officer  de  jure  from  and  after  the 
time  of  such  notice.  (McVeany 
agt.  The  Mayor,  etc.,  ante,  106.) 


PARTIES. 

1.  Where  the  decree  of  a  surrogate 
directed  an  administratrix  to  pay 
to  the  plaintiff,  as  general  guar- 
dian of  their  infants,  a  certain  sum 
"for  each  of  said  infants,  as  the 
distributive  shares "  of  each  of 
them: 
Held,  upon  demurrer  to  the  com- 
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plaint,  in  an  action  brought  by 
the  general  guardian  of  one  of  the 
infants  for  her  separate  share,  that 
the  other  infants  were  not  neces- 
sary parties  to  the  suit,  and  that  a 
separate  suit  might  be  brought  for 
each  share.  (Hauenstein  agt  Kull, 
ante,  24.) 

2.  In  an  action  to  foreclose  a  mort- 
gage, the  bond  accompanying  the 
morgage  being  executed  by  a  per- 
son other  than  the  mortgagors  as 
well  as  by  the  mortgagors,  it  is 
proper  to  make  such  obligor  a 
party  to  the  action  and  to  demand 
against  all  the  obligors  a  judg- 
ment for  any  deficiency.    (Tho-me 
agt.  Newby,  ante,  120.) 

3.  The  objection  than  an  action  "  in 
personam  "  at  law  is  united  with  a 
claim  "in  rem"  in  equity  is  not 
well  taken  (2  R  8.,  p.  191,  sec. 
154;   Scofield  agt.  Doseher,   72  N. 
T.,  491).     (Id.) 

See  SAVINGS  BANKS. 

Paine  agt.  Barnum  et  al.,  ante, 
303. 

4.  Plaintiff  furnished  G.  H.  Z.  cer- 
tain lumber  which  he  purchased 
for  the  purpose  of  building  fences 
and  other  structures  in  his  coal 
yard  on  Avenue  D,  in  the  city  of 
New  York.     G.  H.  Z.  agreed  to 
pay  cash  for  the  lumber,  but  after 
all  the  lumber  was  furnished  and 
used  for  the  purpose  intended,  but 
before  it  was  all  paid  for,  G.  H. 
Z.  died,  intestate,  and  the  defend- 
ants, K.  W.  Z.  and  J.  D.  K.  C., 
were    appointed    administrators. 
Thereafter,  and  before  the  expira- 
tion of  thirty  days  from  the  time 
of  the  furnishing  of  the  lumber, 
the  plaintiff  filed  a  notice  of  claim 
or  mechanic's  lien,  and  thereafter 
commenced  an  action  to  foreclose 
the  same.      The  defendants  de- 
murred to  the  complaint,  on  the 
ground  that  it  did  not  show  a  suf- 
ficient cause  of  action,  G.  H.  Z. 
Laving  died  before  the  lien  was 
was-  filed : 

Held,  that  the  Hen  had  attached 


before  the  death  of  the  owner,  and 
the  estate  subject  to  the  lien,  and 
estate  for  years,  passed  to  the  ad- 
ministrators of  the  owner  as  part 
of  the  assets  of  the  intestate.  The 
administrators  are  liable  for  the 
deficiency,  if  any  there  should  be, 
and  the  other  defendants,  who 
purchased  the  estate  subject  to  the 
lien,  are  necessary  parties  to  the 
foreclosure.  (Brown  agt.  Zeiss, 
ante,  345.) 

5.  In  an  action  against  the  trustee 
of  a  manufacturing  company,  to 
enforce  a   personal    liability  for 
permitting  the  indebtedness  of  the 
company    to    exceed    its    capital 
stock,  all  the  creditors  of  the  com- 
pany must  be  joined.     (Anderson 
agt.  Speers,  ante,  421.) 

6.  In  such  an  action,  an  accounting 
will    be   necessary  to    determine 
who  are  creditors  of  the  company 
and  the  ratable  manner  in  which 
the  excess  should  be  distributed 
among  them.     (Id.? 

7.  Under  section  452  of  the  Code  of 
Civil  Procedure   a  person  inter- 
ested in  the  subject  of  an  action, 
or  in  the  real  property  the  title  to 
which  is  sought    to  be  affected 
thereby,  at  the  time  of  the  filing 
of  the  Us  pendens  therein,  has  an 
absolute  right  to  be  made  a  party 
thereto,  if  he  elect  so  to  do;  but 
whether  or  not  one  acquiring  such 
an  interest  after  the  filing  of  the 
lis  pendens  shall  be  allowed  so  to 
come  in  and  defend  rests  in  the 
sound    discretion    of   the    court. 
(Earle  ngi.Jfart,  20  Nun,  75.) 

8.  An  order  requiring  a  party  to  an 
action  to  appear  for  examination 
before  trial,  under  the  provisions 
of  the  Code  of  Civil  Procedure 
(new  Code,  sec.  87^,  et  seq.)  must  be 
served    personally  upon    him;  a 
service  on  his  attorney  is  not  suffi- 
cient to  give  the  court  jurisdiction 
to  punish  him  for  not  obeying  the 
order.    (Tebo  agt.  Baker,  77  N.  T., 
83.) 
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9.  A  receiver  appointed  in  proceed- 
ings supplementary  to  execution, 
cannot  maintain  an  action  to  en- 
force the  trust  created  by  the  Re- 
vised Statutes  (I  R.  8.,  728,  sec. 
62),  in  favor  of  the  creditors  of  one 
paying  the  consideration  for  lands 
which  are  conveyed  to  another. 
(Underwood  agt.  Sutcliff,  77  N.  Y., 
58.) 

10  To  exclude  a  judge  from  sitting 
in  a  cause  by  reason  of  kinship, 
under  the  provision  of  the  Revised 
Statutes  (2  R.  8. ,  275,  sec.  2).  pro- 
hibiting him  from  sitting  in  any 
cause,  in  which  he  is  interested,  or 
in  which  he  would  be  excluded 
from  being  a  juror  by  reason  of 
consanguinity  or  affinity  to  either 
of  the  parties,"  such  kinship  must 
exist  between  him  and  some  per- 
son who  is  actually  a  party;  it  is 
not  enough  that  he  is  related  to 
some  person  not  a  party  who  is,  or 
may  be  interested  in  the  cause. 
(In  re  D.  and  S.  M.  Co.,  77  N.  Y., 
101.) 

11.  Upon   petitions  of  the  trustees 
and  creditors  of  the  D.  and  S.  M. 
Co. ,  a  manufacturing  corporation, 
organized  in  Cayuga  county,  an 
order  was  granted  ex  parte,   ap- 
pointing a  receiver  of  said  com- 
pany, in  pursuance  of  the  provi- 
sions of  the  acts  relating  to  such 
corporations    in    Herkimer    and 
Cayuga  (sec.  3,  chap.  361,  Laics  of 
1852,   made  applicable  to    Cayuga 
county  by  chap.  179,  Laws  of  1853), 
and  on  motion  of  the  receiver  an 
order  was  granted  by  the  same 
judge,   directing    an    assessment 
upon    the    stockholders.      These 
orders  were  set  aside,  upon  the 
ground  that  the  judge  who  granted 
them   was    related    by   marriage 
within  the  ninth  degree  to  several 
of  the  stockholders  of  the  com- 
pany: 

•  Held,  error;  that  the  stock- 
holders were,  not  parties  to  the 
proceedings.  (Id.) 

12.  As  to  property  separable  in  re- 
spect to  quantity  and  quality  by 


weight  or  measure,  a  tenant  in 
common  may  demand  of  a  co-ten- 
ant, having  possession  of  the 
whole,  his  shsre;  and,  upon  a 
refusal  or  a  conversion  by  such 
co-tenant,  may  sue  in  his  own 
name  without  joining  all  the  other 
co-tenants.  (Stall  agt.  Wilbur,  77 
N.  Y,  158.) 

13.  Where  an  action  is  brought  by 
the  attorney-general  to  vacate  the 
charter  of  a  railroad  corporation, 
which  has  leased  a  portion  of  its 
road  to  another  company,  the  les- 
see has  such  an  interest  in  the  sub- 
ject of  the  action  and  in  the  real 
estate  to  be  affected  by  the  judg- 
ment as  to  entitle  it,  under  section 
452  of  the  Code  of  Civil  Proce- 
dure, upon  application  for  that 
purpose,  to  be  made  a  party  de- 
fendant.     (People  agt.  A.  and  V. 
E.  R.  Co.,  UN.  Y.,  232.) 

14.  This    especially    so    when    the 
interests  of  the  lessor  are  protected 
by  stipulations  rendering  the  judg- 
ment innocuous  as  to  it,  though 
fatal  to  the  rights  of  the  lessee,  and 
where  there  is  reason  to  suppose 
that  the  lessor  is  not  unfriendly  to 
such  a  judgment.     (Id.) 

15.  The  court  of  special  term  has  no 
power  to  grant  an  order  for  the 
examination  of  a  defendant  for  the 
purpose  of  enabling  the  plaintiff 
to  make  and  serve  his  complaint. 
(Hcishon  agt.  Knick.  Life  In*.  Co., 
UN.  Y.,  278.) 

16.  The  right  to  such  an  examination 
is    purely  a    statutory    one;    the 
mode  pointed  out  by  the  statute 
must  be    followed;    and  by  the 
statute  (new  Code,  sees.  872,  873) 
the  application  must  be  made  to, 
and  the  order  granted  by  a  judge, 
not  by  the  court.     (Id.) 

17.  Such  an  order,  made  by  the  spc 
cial  term,  is  reviewable here.    (Id.) 

18.  In  proceedings  by  the  attorney 
general  for  the  appointment  of  a 
receiver  of  a  life  insurance  com- 
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pany,  pursuant  to  the  act  of  1869 
(chap.  902,  Laws  of  1869)  the  court 
has  jurisdiction  to  permit  parties 
interested  in  the  administration  of 
the  assets  of  the  corporation  to 
appear  and  represent  their  own 
interests,  and  to  be  made  parties 
to  all  proceedings  taken  by  or 
against  the  receiver  by  which  their 
rights  may  be  affected.  (In  re 
Atfy-Gen.  agt.  N.  Am.  L.  Ins.  Co., 
Ill  N.  T. ,  297.) 

19.  Persons  thus  becoming  parties  to 
the  proceedings  have  a  right  to 
appeal  from  all  orders  made  there- 
in affecting  their  interests.     (Id.) 

20.  The  provision  of  the  Code  of  Pro- 
cedure (old^Code,  sec.  99,  sub.  2), 
declaring  that  an  action  shall  be 
deemed  commenced,  within   the 
meaning  of  the  statute  of  limita- 
tions, when  the  summons  is  deliv- 
ered to  the  sheriff  or  other  officer 
with  intent  that  it  shall  actually  be 
served,  applied  only  to  defendants 
who  were  parties  to  the  action  at 
the  time  of  such  delivery,  or  who 
were    made    parties    before    the 
statute  had  run  against  the  claim 
upon    which     the     action     was 
brought.     (Shaw  agt.  Cock,  78  N. 
T.,  194.) 

21.  Such  delivery  of  the  summons 
did  not  prevent  the  running  of  the 
statute  in  favor  of  persons  who, 
although  liable  upon  the  obliga- 
tion sued  upon,  were  not  named  as 
defendants  in  the  summons;  and  it 
is  immaterial  whether  the  omission 
was  by  design  or  through  igno- 
rance, mistake  or    inadvertence. 
(Id.) 

22.  So,  also,  where  by  order  amend- 
ing the  summons  a  new  pr.rty  de- 
fendant was  brought  in,  the  suit 
was  only  commenced  as  to  him 
when  thus  brought  in;  and  if  be- 
tween the  time  of  the  commence- 
ment of  the  action  as  to  the  original 
parties,  and  the  time  when  the  new 
defendant  was    brought   in,    the 
period  of  limitation  had  expired, 
a  plea  of  the  statute  in  bar  of  his 
liability  is  good.     (Id.) 


23.  The  words  "party  to  an  action," 
in  the  provision  of  the  Code  of  Civil 
Procedure  (new  Code,  sec.  870),  pro- 
viding for  the  taking  of  the  depo- 
sition of  a  party  before  trial,  in- 
cludes only  parties  to  the  record ; 
that  a  person  is  a  party  in  interest 
is  not  sufficient  to  authorize  his 
examination  under  said  provision. 
(Seeleyagl.  Clark,  78  N.  T.,  220.) 

24.  Where  a  statute  imposes  a  duty 
upon  a  citizen,  any  person  having 
a  special  interest  in  the  perform- 
ance thereof  may  sue  for  a  breach, 
causing  him  injury.     (Witty  agt. 
Maliedy,  78  N.  T.,  310.) 

25.  An  executory  contract  in  writ- 
ing, not  under  seal,  executed  by 
an  agent  and  within  the  scope  of 
the  authority  of  the  latter,  may  be 
enforced  by  the  principal  although 
executed  in  the  name  of  the  agent ; 
and  this  whether  he  describes  him- 
self as  agent  or  not,  or  whether  the 
principal  is  known  or  unknown. 
(Nicotla.gt.  Burke,  78  N.  Y.,  580.) 

26.  Where,  in  a  written  lease  for  a 
year,  not  under    seal,   after  the 
name  of  the  lessor  were  the  words 
"agents,  as  landlords:" 

Held,  that  the  words,  as  "  land- 
lords," did  not  prevent  the  owners 
of  the  premises,  for  whose  benefit 
the  lease  was  in  fact  made,  from 
bringing  an  action  in  their  own 
name  to  recover  rent  due.  (Id.) 

27.  The  provision  of  the  Code  of  Civil 
Procedure  (sec.   870),  authorizing 
the  taking  of  the  deposition  "  of  a 
party  to  an  action,"  before  trial,  at 
the  instance  of  an  adverse  party, 
does  not  authorize  the  examination 
of  the  directors  of  a  corporation, 
which  is  a  party.     (Boortnan  agt, 
At.   and  Pac.   R.  R.    Co.,  78  N. 
T.,  599  ) 

28.  Nor  can  such  directors  be  requir- 
ed to  produce  before  trial,  for  the 
inspection  of  the  opposite  party, 
the  books  of  the  corporation,  or  to 
give  him  sworn  copies  of  entries 
therein,  under  the  provision  (sec. 
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803)  authorizing  the  court  to  com- 
pel such  production  or  copy  by 
"  a  party  to  an  action."  (Id.) 

29.  It  seems,  that  to  authorize  the 
production  of  books  and  papers 
under  said  provision,  it  must  be 
shown  that  they  are  in  the  posses- 
sion or  under  the  control  of  the 
person  required  to  produce  them. 
(Id.) 

30.  When  heirs  instead  of  personal 
representatives  are  proper  parties 
to  bring  an  action  for  breach  of 
agreement  on  part  of  grantee  to 
pay  a  mortgage.     (See  Ayers  agt. 
Dixon,  78  N.  T.t  318.) 


PARTITION. 

1.  This  court  has  jurisdiction  in  all 
actions,  legal  or  equitable,  brought 
by  an  assignee  in  bankruptcy  to  re- 
cover the  estate  of  the  bankrupt, 
or  to  determine  rights  to  property 
claimed  by  him  as  such  assignee, 
or  in  any  way  affecting  the  same, 
and    the    jurisdiction    conferred 
upon  the  Federal  courts  by  section 
1  of  the  bankrupt  act  was  not  ex- 
clusive.    Nor  does  the  subsequent 
amendment  to  that  section  passed 
June  22,  1874,  affect  the  statute  in 

•     this    respect.       (Rutherford    agt. 
Heweyetal.,  ante,  231.) 

2.  An  assignee  in  bankruptcy  may 
maintain  an  action  for  partition. 
(Id.) 

3.  Leave  of  the  bankruptcy  court  is 
not  necessary  before  commencing 
the  action.    (Id.) 

4.  The  two  years'  limitation  of  the 
bankruptcy  act  has  no  application 
to  such  a  case  as  this.     The  suit 
is  not  to  recover  property  in  dis- 
pute or  to  which  there  is  any  ad 
verse  claim,  but  it  is  brought  for 
the  purpose  of  getting  it  into  a 
situation  where  it  will  bring  the 
largest  sum  to  the  estate.    (Id.) 

5.  Nor  does  the  discharge  of  the 
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bankrupt  restore  to  him  this  prop- 
erty.    (Id.) 


PARTY  WALL. 

1.  Without  an  agreement  between 
the  owners  of  property,  allowing 
them,  windows  have  no  proper 
place  in  a  party  wall.     (8t.  John 
agt.  Sweeney,  ante,  175.) 

2.  Whether  the  erection  of  fire  es- 
capes by  the  defendant  would  be 
an  improper  use  of  the  party  wall, 
quare.     (Id.) 

3.  Upon  disputed  facts,  and  especi- 
ally such  an  one  as  the  existence 
of  an  agreement  as  to  the  mode 
of  use  01  a  party  wall  for  all  time, 
the  only  evidence  thereof  being  p 
acts  of  parties,  the  court  will  not ' 
decide  on  ex  parte  affidavits.    (Id. ) 


PENSION. 

1.  Although  an  attorney  is  prohib- 
ited by  the  laws  of  the  United 
States  from  charging  or  taking 
more  than  ten  dollars  for  prose- 
cuting a  claim  fora  pension,  such 
prohibition  does  not  cover  services 
rendered  for  the  person  claiming 
the  pension  after  the  certificate  for 
the  same  was  issued.  (Adee  agt. 
Howe,  ante,  459.) 


PERSONAL  JUDGMENT. 

1.  In  an  action  brought  to  foreclose 
a  lien,  filed  against  a  fund  in  the 
possession  of  the  mayor,  etc.,  of 
New  York,  on  account  of  a  con- 
tract made  by  them  for  public 
work  in  said  city,  the  court  has 
power  under  the  act  of  1878  (Laws 
of  1878,  chapter  315),  to  render  a 
personal  judgment  against  the  orig- 
inal debtor  for  the  amount  due 
from  him  in  excess  of  the  amount 
for  which  a  lien  has  been  estab- 
lished. (Byron  agt.  The  Mayor, 
ante,  455.) 
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2.  Where  the  lien  is  established  to  a 
certain  amount,  in  such  a  case  a 
personal  judgment  can  be  rendered 
in  favor  of  the  plaintiff  against 
the  contractor  for  the  full  amount 
due  from  him.  (Id.) 


PLEADINGS. 

1.  An  action  may  be  maintained  by 
a  general  guardian  in  his    own 
name  to  recover  a  debt  due  to  his 
ward.   (Hauewtein  agt.  Kull,  ante, 
24.) 

2.  Where  the  decree  of  a  surrogate 
directed  an  administratrix  to  pay 
to  the  plaintiff,  as  general  guardian 
of  their  infants,   a  certain  sum 
"for  each  of  said  infants,  as  the 
distributive  shares,"   of  each  of 
them: 

Held,  upon  demurrer  to  the 
complaint,  in  an  action  brought 
by  the  general  guardian  of  one  of 
the  infants  for  her  separate  share, 
that  the  other  infants  were  not 
necessary  parties  to  the  suit,  and 
that  a  separate  suit  might  be 
brought  for  each  share.  (Id.) 

3.  Where  a  public  officer  performs 
a  specific  act  in  pursuance  of  a 
statute,  it  must  be  presumed  to 
have  been  done  for  the  purposes 
of  the  act,  and  in  pleading  it  is 
sufficient  to  aver  the  performance 
of  the  act.     (Id.) 

4.  Thus,  where  a  bond  given  by  an 
administratrix,    was   ordered,   by 
the  surrogate  to  be  assigned  to  the 
general  guardian,  under  the  stat- 
ute, the  presumption  is   that    it 
was  directed  to  be  assigned  for 
the  purpose  of  being  prosecuted. 
(Id.) 

5.  A  discharge  in  bankruptcy  may 
be  pleaded  by  a  simple  averment, 
that  on  the  day  of  its  date  it  was 
granted  to  the  bankrupt,  setting 
forth  a  copy  thereof.     In  such  a 
case  it  is  not  necessary  for  the  de- 
fendant to  allege  the  facts  which 
show  that  the  court  of  bankruptcy 


had  jurisdiction  of  the  party  or  of 
the  subject-matter.  (CromweU  et 
al.  agt.  Burr,  ante,  93.) 

6.  All  other  proceedings  which  are 
relied  upon  to  discharge  a  bank- 
rupt from  his  debts  must,  when 
pleaded,  be  accompanied  by  aver- 
ments which  show  that  the  court 
in  which  they  were  taken  had  ju- 
risdiction of  the  parties  and  of  the 
subject-matter.    Such  proceedings 
are  regarded  as  the  judgment  of 
an  inferior  court  of   special  and 
limited  jurisdiction,  or  as  a  dis- 
charge in  insolvency,  and  juris- 
diction must  be  shown   by    the 
averment  of  facts  which  conferred 
it.     (Id.) 

7.  In  an  action  against  two  defend- 
ants a  complaint  will  not  be  held 
defective  on  a  joint  demurrer  by 
both,  put  upon  the  ground  that  it 
does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  if  it 
states  a  cause  of  action  against 
either.    (Fish  agt.  Hose,  ante,  238.) 

8.  That  there  is  a  misjoinder  of  par- 
ties defendant  is  not  a  ground  of 
demurrer.     The  defect  of  parties 
defendant,  for  which  a  demurrer 
may  be  interposed,  is  a  deficiency. 
(Id.) 

See  ANSWER. 

Smith  agt.  Grate,  et  al. ,  ante,  274. 

9.  This  action   was   brought  upon 
certain  promissory  notes  made  by 
the  defendant  to  the  order  of  one 
Duryee,  for  whom  they  were  dis- 
counted by    the  plaintiff.      The 
defendant  answered,  alleging  that 
he  executed  the  notes  for  the  ac- 
commodation of  Duryee  and  with- 
out any  consideration,  which  fact 
was  known  tt>  the  plaintiff  at  the 
time  when  it  discounted  the  said 
notes;  that  at'fhe  time  it  received 
from  Duryee,  as  collateral  to  and 
to  secure  the  payment  of  the  said 
notes,  a  mortgage,  which  was  then 
in  process  of  foreclosure ;   and  it 
prayed  that  this  action  might  be 
stayed  during  the  pendency  of  the 
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one  to  foreclose  the  mortgage,  or 
that  the  defendant  might  be  sub- 
rpgated  to  the  rights  of  the  plain- 
tiff in  the  foreclosure  suit,  and 
for  other  relief: 

Held,  that  it  was  error  to  strike 
out  the  answer  as  frivolous.  (Chat- 
Jiam  National  Bank  agt.  tfhipman, 
2QHun,  543.) 

10.  Plaintiff's  complaint  alleged,  in 
substance,  that  he  negotiated  with 
defendant,  a  real  estate  broker,  for 
the  purchase  of  a  house;  that 
plaintiff,  upon  defendant's  repre- 
sentations that  it  was  necessary, 
in  order  to  secure  the  house, 
placed  in  defendant's  hands  two 
checks  for  $1,500,  which  he  agreed 
to  return  if  plaintiff,  after  inquiry 
concerning  the  house,  concluded 
not  to  purchase ;  that  plaintiff  upon 
inquiry  did  so  conclude,  and  de- 
manded a  return  of  the  checks, 
which  defendant  refused,  and 
wrongfully  converted  the  checks, 
&c.  The  complaint  also  alleged 
certain  representations  by  defend- 
ant known  by  him  to  be  false,  and 
' '  that  he  made  them  for  the  wrong- 
ful and  fraudulent  purpose  of  in- 
ducing the  plaintiff  to  part  with 
his  said  money,  and  of  converting 
wrongfully  the  same."  Plaintiff 
demanded  judgment  "for  the 
wrong  and  injury  aforesaid,  and 
that  defendant  be  adjudged  and 
pay  him  damages  to  the  amount 
of  $1,500,  with  interest."  Upon 
the  trial  no  fraud  was  proved. 
Defendant's  counsel  moved  for  a 
dismissal  of  the  complaint  on  the 
ground  that  the  cause  of  action 
alleged  was  for  fraud;  the  court 
denied  the  motion,  holding  that 
the  complaint  was  on  contract : 

Held,  that  the  ruling  would  not 
be  interfered  with;  that  as  the 
complaint  stated  plainly  a  com- 
plete cause  of  action  on  contract, 
defendant  was  not  embarrassed  in 
his  defense,  and  the  allegations  of 
fraud  could  properly  be  disre- 
garded; that  in  such  case  this 
court  would  not  interfere,  except 
for  very  manifest  error.  (Neftd 
agt.  Lightstone,  UN.  Y.,  9(5.) 


11.  It  seems,   that  the    appropriate 
remedy  of  defendant  in  such  case 
is  to  move  before  trial  to  make  the 
complaint  more  definite  and  cer- 
tain ;  or  to  strike  therefrom  the 
redundant  matter.     (Id.) 

12.  It  seems,  also,  that  under  such  a 
complaint,  no  order  of  arrest  hav- 
ing been  obtained,  an  execution 
against  the  body  could  not  prop- 
erly be  issued.     To  justify  such  an 
execution  it  must  be  clear  from 
the  pleadings  and  judgment  that 
the  action  is  one  in  which  it  is 
authorized ;  and  upon  a  motion  to 
set  it  aside  it  is  competent  to  show 
the  theory  upon  which  the  case 
was  tried  and  decided.     (Id.) 

18.  Where  a  discharge  in  bankruptcy 
is  pleaded,  the  territorial  juris- 
diction of  the  court,  granting  the 
discharge,  to  entertain  the  pro- 
ceedings, is  an  issuable  fact. 
(Portion  agt.  Lawence,  77  N.  Y., 
207.) 

14.  Plaintiff's  complaint  alleged,  in 
substance, that  defendant  executed 
to  it  a  lease  or  agreement  trans- 
ferring the  right  to  collect  the 
wharfage  of  one  of  its  piers,  which 
defendant  was  required  by  law  to 
maintain  for  the  public  use;  that 
plaintiff  took  the  lease  upon  the 
representation  that  substantial  re- 
pairs should  be  made  by  defend- 
ant, and  that  plaintiff  should  not 
be  required  to  make  any  save 
oidinary  and  usual  repairs;  that 
when  the  lease  was  made  the  pier 
was  old  and  substantially  de- 
stroyed by  natural  wear  and  decay, 
and  defects  hidden  under  the  sur- 
face of  the  water;  that  defendant 
neglected  to  make  such  substan- 
tial repairs;  in  consequence  the 
pier  fell,  leaving  nothing  to  repair 
and  requiring  the  erection  of  an 
entire  new  pier,  which  defendant 
refused  to  build,  and  plaintiff  was 
compelled  to  rebuild,  etc.  Plaintiff 
claimed  to  recover  the  cost  of  re- 
building and  the  damages.  By 
the  lease  it  was  provided  tbat 
plaintiff  should  keep  the  piur  in 
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good  condition  and  safe  and  proper 
repair,  and  that  all  alterations, 
improvements  and  repairs  of  what- 
soever nature  or  kind  should  be 
made  at  its  expense,  and  should 
revert  to  defendant  at  the  expira- 
tion of  the  lease : 

Held,  that  the  complaint  did  not 
set  forth  a  cause  of  action,  and  a 
demurrer  thereto  was  properly 
sustained;  that  the  alleged  repre- 
sentations did  not  vary  or  add  to, 
but  were  merged  in  the  written 
agreement;  that  the  omission  to 
exercise  a  power  conferred  upon 
defendant  to  make  an  improve- 
ment was  not  a  cause  of  action; 
and,  as  the  complaint  alleged  that 
the  pier  was  entirely  gone,  ren- 
dering the  construction  of  a  new 
pier  necessary,  the  case  was  the 
same  as  if  no  pier  had  been 
built,  and  no  duty  rested  upon  it 
to  build  one;  but  assuming  it  was 
the  duty  of  the  city,  as  to  the  pub- 
lic, to  make  repairs,  and  thus 
maintain  the  pier,  the  covenant 
in  plaintiff's  lease  requiring  it  to 
make  all  repairs  was  an  answer 
to  any  claim  on  its  part  for  a  loss 
arising  from  the  want  of  such 
repairs.  (Hartf.  and  N.  T.  St'bt 
Go.  agt.  Mayor,  etc.,  78  N.  T.,  1.) 

15.  A  defendant,  by  not  answering 
the  complaint,  does  not  admit  that 
plaintiff  is  entitled  to  the  relief 
demanded  against  him,  but  only 
that  he  is  entitled  to  such  relief,  as 
the  facts  properly  alleged,  author- 
ize.     (Argall    agt.    Pitts,    78    N. 
T.,  239.) 

16.  A  defense  made  by  way  of  new 
matter  not  constituting  a  counter- 
claim,  is    deemed    controverted; 
and  plaintiff,   without  pleading, 
may  traverse  or  avoid  it,  and  is 
entitled  to  the  benefit  of  every 
possible  answer  to  it  the  same  as 
if  pleaded;  for  that  purpose  evi- 
dence, admissible  under  the  prin- 
ciples of  either  law    or    equity, 
takes  the  place  of  pleading.     (Ar- 
thur agt.  Homestead  F.  Ins.  Co.,  78 
N.  T.,  462.) 


PRACTICE. 

1.  When  an  order  is  issued  by  a 
judge  having  jurisdiction  the  per- 
son upon  whom  it  is  served  has 
two  paths  to  pursue,  and  only  two, 
if  he  desires  to  avoid  contempt  of 
court.     He  must  either  obey  it,  or 
procure  it  to  be  set  aside.     Even 
if  it  be  erroneous  he  has  no  right 
to  disregard  it.     ( Wilcox  agt.  Har- 
ris, ante,  262.) 

2.  Questions  which  arise  in  the  pre- 
sence of  the  referee  and  in  the 
course  of    the    proceeding,    and 
which  he  has  not  authority  to  set- 
tle, may  very  properly  be  brought 
at  once   before   the   judge    who 
granted  the  order;  but  questions 
arising  away  from  the  referee  and 
touching  the  validity  of  the  order 
itself  are  entirely  different  in  their 
nature  and  do  not  belong  to  the 
proceeding  before  the  referee,  nor 
can  they  properly  be  raised  there. 
(Id.) 

3.  On  an  application  to   punish  a 
party  for  contempt  in  disobeying 
an  order,  to  her  directed  as  a  third 
party  in   supplementary  proceed- 
ings, it  is  no  excuse  that  she  ap- 
peared and  objected  that  no  legal 
service  of  the  order  had  been  made 
upon  her.    The  plaintiff    having 
proof  of  service  sufficient  on  its 
face  the  respondent  will  avoid  the 
service  only  by  the  same  applica- 
tion that  would  avoid  the  order 
itself.     She  has  no  right  to  meet 
that  proof  of  service  by  a  counter- 
affidavit  before   the   referee,  nor 
ask  that  she  be  examined  there  or 
before  the  judge  who  granted  the 
order  personally  on  that  subject. 
(Id.) 

4.  There  can  be  no  appeal  from  an 
order  of  the  marine  court  granting 
a  new  trial  without  the  stipulation 
required  by  the  act  of  1874.     Nor 
have  the  provisions  of  chapter  479 
of  the  Laws  of  1875  abrogated  or 
repealed  the  provisions  of  the  act 
of  1874.     (People  ex  rel.  Salke  agt. 
Talcott,  ante,  269.) 
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6.  The  absence  of  the  stipulation 
and  the  appeal  from  the  order 
assuming  the  appeal  was  regular 
under  the  act  of  1875,  took  the 
case  out  of  the  provisions  of  the 
act  of  1874  and  left  the  court  of 
common  pleas  to  the  exercise  of 
the  discretion  vested  in  that  court 
in  such  cases  by  subdivision  2  of 
section  43  of  chapter  479  of  the 
Laws  of  1875,  and  the  exercise  of 
that  discretion  is  not  reviewable 
at  a  special  term  of  this  court  on 
the  extraordinary  writ  of  prohibi- 
tion. (Id.) 

6.  The  relator  if  aggrieved  by  the 
judgment  of  the  court  of  common 
pleas  because  of  any  irregularity 
of  form,  has  a  plain  remedy  by 
application  to  that  tribunal  for  the 
correction  of  the  judgment,  this 
court  should  not  interfere  by  pro- 
hibition while  so  simple  and  easy 
a  remedy  lies  open  to  the  relator. 
(Id.) 

7.  As  there  was  no  lawful  appeal 
which    could   give  the  court  of 
common  pleas  jurisdiction  under 
the  statute,  the  case  has  remained 
in  legal  contemplation  in  the  ma- 
rine court,  subject  to  the  order  of 
the  general  term  granting  a  new 
trial,  and  this  court  will  not  inter- 
fere with  the  functions  of  that 
tribunal  in  this  case  by  a  writ  of 
prohibition.     (Id.) 

8.  A  special  term  caption  does  not 
alter  the  real  character  of  an  ex 
parfe  order,  or  deprive  an  adverse 
party  of  the  right  to  move  on  no- 
tice to  vacate  or  modify  it.   (Matter 
of  Brake,  ante,  329.) 

9.  An    order    appointing  a  trustee 
and  directing  payment  to  him  of 
moneys  under  the  provisions  of  a 
will,  which  the  court  has,  by  de- 
cree, declared  to  be  inoperative,  is 
void;  and  such  trustee  being  an 
alien  and  non-resident,  the  appli- 
cation   for    such    order  was    an 
attempt  to  evade  the  provisions 
of  the  decree.    (Id.) 


10.  Where  justification  of  sureties 
on  appeal  to  the  court  of  appeals 
has  been  inadvertently  adjourned 
"  out  of  court,"  the  appellant  baa 
no  such  "fixed  right"  to  sue  on 
the    undertaking  to  the  general 
term  as  prevents  the  court  from 
directing  the  new  bond  to  be  filed 
nunc  pro  tune.    (Hardt  el  al.  agt. 
Schulting,  ante,  353.) 

11.  In  an  action  against  a  sheriff  to 
recover  for  alleged  false  returns 
of  several  executions,  the  mere 
issuing  of  a  prior  execution  is  no 
defense  in  itself ;  nor  can  the  sher- 
iff stultify  his  own  return  so  as  to 
justify  under  another  execution 
which  he  has  also  returned  unsat- 
isfied.   (Johnson  Bros.  &  Co.  agt. 
Reitty,  ante,  354.) 

12.  It  matters  not  how  many  execu- 
tions the  sheriff  may  have  had, 
unless  there   is    some    averment 
showing    that   they  affected  the 
plaintiffs'  execution.     (Id.) 

13.  One  Cornelia  Wolford  died  leav- 
ing a  will  by  which  she  devised  all 
her  property  to  Sarah  A.  Schoon- 
maker,   and  appointed    the   said 
Sarah  and  her  husband  executors 
thereof.     An  application  made  by 
the  executors  for  the  probate  of 
the  will  was  opposed  by  the  three 
brothers  of  the  deceased,  her  only 
heirs-at-law  and  next  of  kin,  on 
the  ground  that  she  was  of  un 
sound    mind    and    incapable    of 
making  a  will.     Upon  the  hearing 
one  of  the  brothers  was  allowed 
by  the  surrogate,  against  the  ob- 
jection and  exception  of  the  pro- 
ponents of  the  will,  to  testify  ae 
to  personal  transactions  had  with 
the  deceased.      Subsequently  the 
other  brothers  were  allowed  to  give 
similar    testimony,   without    any 
specific  objection  to  it  being  made 
or  exception  to  it  taken  by  the 
said    proponents.      (Schoonmaker 
agt.  Wolford,  20  Hun,  166.) 

14  Upon  an  appeal  from  a  decree 
of  the  surrogate  refusing  to  admit 
the  said  will  to  probate,  held,  that 
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section  829  of  the  Code  of  Civil 
Procedure  forbidding  any  person 
interested  in  the  event  of  an  action 
or  special  proceeding  from  testify- 
ing in  his  own  behalf  as  to  any 
personal  transactions  or  commun- 
ications with  the  deceased,  as 
against  his  executor,  or  any  per- 
son interested  through  or  under 
him,  was  applicable  to  surrogates' 
courts.  (Id.) 

15.  That  although  technically  the 
proponents  were  neither  executors 
of  or  legatees  tinder  the  will  until 
it  was  admitted  to  probate,  yet, 
aa  it  was  well  executed  as  regarded 
all    legal    formalities,   they  held 
before  the  surrogate  the  position 
of    executors  and    legatees,   and 
were  protected  by  the  said  section. 

That  the  evidence  was  inadmis- 
sible under  the  said  section,  and 
that  it  should  have  been  rejected. 
(Id.) 

16.  That  the  surrogate  having  ruled, 
when  the  objection  was  made  to 
the  testimony  of  the  brother  first 
called,  that  such  testimony  was 
admissible,  the  proponents  were 
not  bound  to  renew  the  objection 
and    exception    each    time    that 
similar  testimony  was  given   by 
the  other  brothers.    (Id.) 

17.  That  the  erroneous  admission  of 
the  evidence  could  not  be  disre- 
garded, as  the  court  could  not  say 
that  such  evidence  did  not  affect 
the  result  in  this  case. 

Qacere,  as  to  whether  the  doc- 
trine that  the  appellate  court 
might,  in  its  discretion  in  equity 
cases,  disregard  errors  in  the  ad- 
mission of  evidence,  if  satisfied 
that  the  findings  of  fact  were  sup- 
ported by  other  and  sufficient 
proof,  has  not  been  overturned  by 
the  decision  of  the  court  of  appeals 
in  Foote  agt.  Beecher.  (Id.) 

18.  When  the  general  term  will  con- 
sider an  error  committed  upon  the 
trial,  to  which  an  exception  was 
duly  taken  though  not  argued  on 
appeal,  considered.     (Id.) 


19.  In  1856  one  Howell  purchased 
certain  lands  upon  which  there 
were  then  two  mortgages,  one  for 
$5,500,  and  the  other  for  $1,800. 
The  payment  of  the  first  mortgage 
was  assumed  by  Howell  in   his 
deed,  but  no  reference  was  made 
therein  to  the  second.     In   1857 
the  second   mortgage  was    fore- 
closed, the  summons  being  served 
on  Howell  by  publication.     Upon 
the  sale  the  owner  of  the  second 
mortgage  purchased  and  took  pos- 
session of  the  land,  paid  taxes, 
and  subsequently  satisfied  the  first 
mortgage.     Thereafter  the  prem- 
ises  were    conveyed    to    various 
persons,  and  finally  by  a  deed, 
with  covenants  of  warranty,  etc. , 
to  the  defendant  Clara  B.  Leavitt, 
a  married  woman,   who  bought 
them  subject  to  a  $15,000  mort- 
gage given  by  one  of  her  grantors, 
of  which  she  assumed  the  pay- 
ment. 

It  appeared  that  Howell  was 
dead  at  the  time  it  was  attempted 
to  serve  the  summons  on  him  by 
publication.  In  November,  1878, 
the  heirs  of  Howell  brought  an 
action  of  ejectment  against  the 
defendant  Leavitt,  and  recovered 
a  judgment  therein  by  default. 

In  this  action  commenced  in 
December,  1878,  to  foreclose  the 
$15,000  mortgage  and  hold  the 
said  Clara  B.  Leavitt  liable  for 
any  deficiency,  she  denied  her 
liability  therefor,  on  the  ground 
that  as  no  title  passed  to  her  from 
her  grantor,  there  was  no  con- 
sideration for  her  covenant  to  as- 
sume the  mortgage : 

Held,  that  she  was  in  possession 
of  the  premises  as  a  mortgagee  in 
possession.  That  being  so  in  pos- 
session, the  heirs  of  the  mortgagor 
could  not  maintain  ejectment 
against  her.  That  the  evidence 
as  to  the  action  of  ejectment  was 
to  be  entirely  disregarded  in  the 
present  action. '  (Dunning  agt. 
Fisher,  20  Hun,  178.) 

20.  That  her  right  to  sue  on  the 
covenants  of  title,   contained  in 
the  deed  from  her  grantor,  was 
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sufficient  to  uphold  her  covenant 
to  pay  the  mortgage.    (Id.) 

21.  In  an  action  for  the  foreclosure 
of  a  mortgage  the  plaintiff  made 
the  unknown  devisees,   under  a 
supposed    will    of    the    deceased 
mortgagor,  parties  defendant,  and 
applied  for  an  order  directing  the 
service  of  the  summons  upon  them 
by  publication.      The    plaintiff's 
affidavit  showed  that  he  had  been 
unable  to  ascertain  whether  the 
mortgagor  devised  the  premises 
by  any  last  will,  for  which  reason 
the  devisees  under  such  will,  if 
any,  were  unknown  to  the  plaintiff, 
and  were  made  parties  defendant. 
The  order,  after  referring  to  the 
affidavit  and  directing  the  service 
of  the  summons  by  publication, 
proceeded,  "and  it  satisfactorily 
appearing  to  me  that  the  plaintiff 
cannot,  with  reasonable  diligence, 
ascertain  a  place  or  places  where 
the  defendants     *    *    *     would 
probably    receive    matter    trans- 
mitted through  the  post-office,  the 
deposit  of    any    papers    therein, 
directed  to  said  defendants,  is  dis- 
pensed with :" 

Held,  that  the  order  was  suffi- 
cient, and  that  it  was  not  neces- 
sary that  the  order  should  state 
that  it  satisfactorily  appeared  to 
the  justice  "by  the  affidavits  on 
which  the  order  was  granted," 
that  the  plaintiff  could  not  ascer- 
tain the  residence  of  the  unknown 
devisees.  (Q-reene  agt.  Squires,  20 
Hun,  15.) 

22.  It  is  sufficient  if  the  order  direct- 
ing the  publication  designated  by 
name  two  papers  in  which   the 
publications  shall  be  made;  it  is 
not  necessary  that  the  order  should 
state  that  those  so  designated  are 
most  likely  to  give  notice  to  the 
defendants.     (Id.) 

83.  April  30,  1873,  the  plaintiff  pur- 
chased from  the  defendant,  at  St. 
Louis, a  ticket  for  Dennison, Texas. 
He  had  with  him  a  valise  contain- 
ing wearing  apparel  and  a  box  or 
trunk  containing  merchandise. 


Upon  applying  for  checks  he 
informed  the  defendant's  agent 
that  the  trunk  contained  articles 
other  than  his  baggage,  and  was 
required  to,  and  did,  pay  extra 
compensation  for  the  transporta- 
tion thereof  by  the  defendant. 
The  valise  and  trunk  having  been 
burned  the  plaintiff  brought  an 
action  to  recover  for  the  loss  of 
the  contents  thereof,  describing 
the  articles  as  baggage.  Upon  the 
trial  upon  the  demand  of  the  de- 
fendant, the  court  refused  to  allow 
the  plaintiff  to  recover  for  the  loss 
of  the  articles  of  merchandise,  on 
the  ground  that  they  were  not  in- 
cluded in  the  word  "baggage," 
used  in  the  complaint.  The  plain- 
tiff having  recovered  in  that  action 
for  the  loss  of  his  baggage, brought 
this  action  to  recover  for  the  arti- 
cles of  merchandise: 

Held,  that  his  right  to  recover 
for  the  loss  of  his  merchandise  was 
not  litigated  in  the  former  action, 
and  that  the  judgment  therein 
was  not  a  bar  to  the  prosecution 
of  this  action.  (Millard  agt.  Mis- 
souri, Kansas  and  Texas  It.  It.  Co. , 
20  Hun,  191.) 

24.  That  the  contract  to  carry  the 
baggage  was  distinct  and  separate 
from  the  contract  for  the  carriage 
of  the  merchandise.    (Id.) 

25.  Between    April    25,    1870,   and 
December  12,  1871,  the  Transcript 
Association,  under  proper  employ- 
ment, did  printing  for  the  county 
of  New  York,  reasonably  worth 
the  sum  of  $30,956.85,  and,  under 
like  employment,  between  May  1 , 
1871,   and   January   1,  1872, ^did 
printing  for  the  city  of  New  York 
which  was  reasonably  worth  the 
sum  of   $13,')05.40.      The  claims 
were  assigned  to  the  plaintiffs  in 
January,  1872. 

In  this  action,  brought  against 
the  city  of  New  York  to  recover 
the  said  amounts,  the  city  inter- 

Eosed  a  set-off,  founded  on   the 
ict  that  in  the  year  1809,  and  in 
January,  1870,  the  said  association 
received     from     the    city    sums 
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amounting  in  the  aggregate  to 
$117,419.99  for  arrearages  for  ad- 
vertising for  the  city  government, 
and  for  a  claim  for  advertising 
for  the  common  council,  as  ad- 
justed by  the  comptroller  under 
chapter  853  of  1868,  and  that  in 
said  amount  there  was  a  gross 
overcharge  which  had  been  fraud- 
ulently presented,  passed  upon 
and  obtained: 

Held,that  the  set-off  was  a  proper 
one,  and  that  the  defendant  was 
entitled  to  interpose  it  as  against 
the  plaintiffs  claiming  as  assignees 
of  the  said  association.  (Taylor 
agt.  Mayor,  20  Hun,  292.) 

26.  That  chapter  304  of  1874,  impos- 
ing upon  the  city  of  New  York 
the  payment  of  county  charges, 
transferred  to  the  city  all  existing 
equities,  set-offs  and  "defenses  that 
could    be     interposed    to    such 
charges    either    by    the    city    or 
county  at  the  time  it  was  passed. 
(Id.) 

27.  The  failure  to  present  a  claim 
to  the  comptroller  of  New  York 
city  before  suit  thereon  affects  the 
remedy  only;    such  presentation 
does  not  in  any  way  determine  the 
existence  of,  or  create  the  debt. 
(Id.) 

28.  In  this  action,  brought  upon  a 
promissory  note,  the  defenses  were 
that  the  note  was  void  for  usury, 
and  also  that  it  had  been  super- 
seded by  reason  of  its  being  in- 
cluded in  a  new  note  given  by  the 
defendant  to  the  plaintiff,  which 
was  still  outstanding.     The  jury 
having  found  a  verdict  in  favor  of 
the  defendant  the  plaintiff  moved 
to  set  it  aside,  claiming  that  even 
if  the  note  was  void  for  usury  he 
was  entitled  to  recover  upon  the 
original    valid    indebtedness    for 
which  it  was  given,  and  that  as 
the  renewal  note  was  usurious  and 
void  the  fact  that  it  was  outstand- 
ing was  no  defense  to  the  action : 

Held,  that  the  action  having  been 
brought  upon  the  note  the  plaintiff 
could  not  recover  upon  the  original 


valid  debt  without  setting  the  same 
forth  and  claiming  to  recover 
thereon  in  his  pleadings.  (Hansee 
agt.  Phinney,  20  Hun,  153.) 

29.  The  plaintiff,  as  the  administra- 
tor with  the  will  annexed  of  one 
Adaline  Brooks,  deceased,  brought 
this  action  to  compel  the  specific 
performance  of  a  contract  made 
by  the  deceased,  in  her  life-time, 
for  the  sale  of  certain  land  owned 
by  her  to  certain  of  the  defendants 
herein.      The  vendees  had  made 
all  the  payments  that  could  be  re- 
quired, except  that  which  was  to 
be  made  on  the  delivery  of  the 
deed,  which  the  heirs  refused  to 
execute.     The  heiis  and  the  ven- 
dees were  all  made  defendants  to 
this  action : 

Held,  that  the  action  could  be 
maintained,  and  that  as  the  heirs 
refused  to  execute  a  deed  the 
plaintiff  was  not  obliged  to  tender 
one  to  the  vendees  before  the  com- 
mencement thereof.  ( Wheeler  agt. 
Crosby,  20  Hun,  140.) 

30.  Upon  a  hearing  before  a  referee, 
appointed  to  report  as  to  the  dis- 
tribution of  surplus  moneys  aris- 
ing upon  a  sale,  under  a  decree 
in    foreclosure,   a  claimant    pro- 
duced a  mortgage  concededly  the 
first  lien  thereon,  but  which  con- 
tained a  clause  apparently  reserv- 
ing a  life  estate  in  the  premises  in 
favor  of  the  mortgagor,  by  virtue 
of  which  the  judgment  creditors 
of  the  mortgagor  claimed  to  be 
entitled  to  have  the  value  of  such 
life  estate  first  set  apart  from  such 
surplus  and   applied  to  the  pay- 
ment of  their  debts.    The  referee, 
against  the  objection  and  excep- 
tion of  the  said  judgment  creditors, 
allowed  the  owner  of  the  mortgage 
to  prove  that  such  clause  had  been 
inserted  by  mistake,  and  having 
found  that  suclr  was  the  fact  he 
held  that  the  mortgage  was  entitled 
to  priority  over  the  subsequent 
judgments: 

Held,  that  the  referee  had  power 
to  inquire  and  determine  whether 
or  not  the  clause  was  inserted  in 
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the  mortgage  by  mistake,  and  that 
having  found  it  was  so  inserted 
he  properly  gave  the  mortgage 
priority  over  the  subsequent  judg- 
ments. (Tatar  agt.  Adams,  20 
Hun,  181.) 

31.  After  the  service  of  an  amended 
complaint  herein,  and  before  the 
service  of  an  amended  answer, 
the  defendant  applied  for  an  order 
requiring  the  plaintiff  to  appear 
and  be  examined  before  trial.  The 
defendant's  affidavit    set    out  at 
length  the  nature  of  the  action, 
the  relief  sought  and  the  various 
matters  alleged  in  the  complaint, 
and  alleged  that  the  deponent  was 
advised  and  believed  that  it  was 
material    and    necessary,    in    the 
preparation  of  his  answer  that  he 
should  be  permitted  to  examine 
the  plaintiff  as  to  the  allegations 

.set  forth  in  the  complaint.  The 
affidavit  then  set  forth  the  allega- 
tions as  to  which  the  plaintiff  was 
to  be  examined,  but  mentioned  no 
facts  tending  to  show  such  exam- 
ination to  be  necessary  or  material, 
nor  did  it  set  forth  the  nature  of 
the  defense  to  be  interposed. 

Upon  an  appeal  from  an  order 
requiring  the  plaintiff  to  appear 
and  be  examined,  field,  that  the 
affidavit  was  defective  in  not  set- 
ting forth  the  nature  of  the  defense 
to  be  interposed.  (Robertson  agt. 
Russell,  20  Hun,  243.) 

32.  That  it  was  also  defective  in  not 
setting  forth  the  facts  and  circum- 
stances showing  an  examination 
of  the  plaintiff  to  be  material  and 
necessary.     (Id.) 

83.  In  an  action  on  contract,  the 
defendant  was  arrested  under  an 
order  of  arrest,  granted  upon 
grounds  extrinsic  to  the  causes  of 
action,  and  confined  in  the  county 
jail.  Subsequently  he  was  taken 
and  held  by  the  sheriff  under  an 
execution  against  his  person, 
issued  upon  a  judgment  entered 
in  the  action  in  favor  of  the  plain- 
tiff, which  judgment  was  affirmed 
by  the  general  term  but  was  re- 


versed by  the  court  of  appeals,  by 
which  latter  court  a  new  trial  was 
granted  because  of  errors  com- 
mitted on  the  trial : 

Held,  that  the  reversal  of  the 
judgment  by  the  court  of  appeals 
only  operated  to  restore  the  parties 
to  the  same  position  in  which  they 
were  before  any  trial  had  been 
had,  and  did  not  supersede  the 
order  of  arrest,  or  authorize  the 
discharge  of  the  defendant  from 
confinement.  (People  ex  rel.  Roberts 
agt.  Bowe,  20  Hun,  85.) 

34.  The  court  will  only  restrain  -the 
dispossession  of  a  tenant,  under  a 
warrant  in  summary  proceedings, 
in  cases  of  fraud,  surprise  or  un- 
due advantage  in  the  actual  con- 
duct of  the  proceedings.     (Arm- 
strong agt.    Cummings,   20   Hun, 
313.) 

35.  The    court  will    take    judicial 
notice  that  premises  described  by 
the  street  on  which  they  are  situ- 
ated are  within  a  certain  judicial 
district  where  the  entire  street  is 
within  the  statutory  boundaries  of 
such  district.     (Id.) 

36.  The  provisions  of  the  Revised 
Statutes  authorizing  the   dispos- 
session of  a  tenant  by  summary 
proceedings,  for  non-payment  of 
rent,  are  applicable  to  a  lessee  of 
a  furnished  house  at  a  gross  rent; 
the  furniture  in  such  a  case  is  but 
an  incident,  and   the  rent  issues 
out  of  the  land  only.     (Id.) 

37.  October  22,  1873,  the  plaintiff 
recovered  a  judgment  against  the 
defendant,  which  was   docketed 
in  Westchester  county  at  ten  A.  M. 
the  following  morning.      At  the 
time  of  docketing  the  judgment 
the  defendant  was  seized  in  fee, 
as  a  tenant  in  common,  of  certain 
land  in  said  county;  at  four  P.  M. 
of  that  day  a  deed  was  placed  on 
record,  dated  and   purporting  to 
have   been   executed    in   August, 
1872,   conveying   the   defendant's 
interest   therein    to    his    brother. 
Subsequently  the  plaintiff  brought 
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an  action  to  have  the  said  convey- 
ance set  aside  as  fraudulent. 
Thereafter,  and  while  the  said 
action  was  pending,  the  defendant 
having  procured  a  discharge  in 
bankruptcy,  moved,  under  section 
1268  of  the  Code  of  Civil  Proced- 
ure, to  have  the  said  judgment 
canceled : 

Held,  that  the  judgment  should 
be  allowed  to  stand  so  far  as  was 
necessary  for  the  purpose  of  en- 
abling the  plaintiff  to  enforce  any 
lien  created  by  it  upon  any  real 
estate  owned  by  the  defendant  at 
the  time  it  was  docketed.  (Popliam 
agt,  Barretto,  20  Hun,  299.) 

38.  In  this  action,  brought  against  a 
domestic  corporation,  which  had 
appeared    by    an    attorney    and 
served  an  answer,  an  order  re- 
quiring it  to  allow  the  plaintiff  to 
inspect  its  books,  or  show  cause 
at  a  time  and  place  therein  speci- 
fied, was  made  and  also  served 
upon  its  attorney. 

The  order  having  been  made 
absolute  on  the  return  day  against 
the  opposition  of  the  defendant, 
a  copy  thereof  was  served  on 
its  attorney.  Upon  proof  of  such 
service,  and  of  the  defendant's  re- 
fusal to  obey  the  order,  an  order 
to  show  cause  why  the  defendant's 
answer  should  not  be  stricken  out 
was  made  and  also  served  upon 
the  said  attorney. 

Upon  an  appeal  from  an  order 
striking  out  the  answer,  held,  that 
under  section  799  of  the  Code  of 
Civil  Procedure,  the  orders  to 
to  show  cause  were  properly 
served  upon  the  defendant's  attor- 
ney, and  that  it  was  not  necessary 
to  serve  them  upon  any  of  its  offi- 
cers. (Rossner  agt.  New  York 
Museum  Association,  20  Hun,  182.) 

39.  March  1,  1867,  the  Marine  Bank 
of  Chicago  recovered  a  judgment, 
in  the  supreme  court  of  this  state, 
against  T.  Van  Brunt,  of  the  city 
of  New  York,  who  died  December 
29,    1H67.      Thereafter  an   action 
was  commenced  in  this  state  hy 
one  Hammond  against  the  said 


Marine  Bank,  in  which  an  attach- 
ment was  issued  on  June  20,  1869, 
under  which  the  said  judgment 
was  attempted  to  be  levied  on,  by 
serving  a  certified  copy  of  the 
warrant  upon  one  of  the  attorneys 
who  represented  the  said  Van 
Brunt  in  the  action  brought  against 
him  by  the  said  bank.  No  copy 
of  the  attachment  was  served 
upon  any  of  the  legal  representa- 
tives of  Van  Brunt's  estate: 

Held,  that  the  attorney  was  not 
"an  individual  holding"  the  said 
judgment,  within  the  meaning  of 
section  235  of  the  old  Code ;  that 
it  could  only  be  attached  by  serv- 
ice upon  the  debtor,  as  therein 
provided,  and  that  as  no  such 
service  was  made  the  said  judg- 
ment was  never  legally  attached. 
(Matter  of  Flandrow,  20  Hun,  36.) 

40.  Where  goods,  wares  and  mer- 
chandise have  been  seized  under 
an  attachment,  it  is  not  sufficient 
to  prevent  a  person  who  has  ac- 
quired a  lien  thereon  after   the 
attachment, from  moving  to  vacate 
or  modify  the  warrant  under  sec- 
tion 682  of  the  Code  of  Civil  Pro- 
cedure, that  a  levy  has  been  made 
upon  the  said  goods,  wares  and 
merchandise,  under  an  execution 
issued  on  a  judgment  recovered 
in  the  action  in  which  the  attach- 
ment was  issued,  unless  the  said 
goods  have    been   actually  sold, 
and  the  proceeds  arising  therefrom 
have  been  applied  to  the  payment 
of    the  said    judgment.      ( Wood- 
mansee  agt.  Rogers,  20  Hun,  285.) 

41.  This  action  was  brought  to  re- 
cover rent  due  on  a  lease  executed 
by  one  Gibson  against  the  defend- 
ant, as  executrix  of  the  last  will 
and  testament  of  the  said  Gibson. 
The  defendant  was  appointed  such 
executrix    by    the    surrogate    of 
Monmouth  county,  in  the  state  of 
New  Jersey,  and,  as  such  execu- 
trix, had  taken  possession  of  the 
premises  so    leased    to    the   said 
Gibson : 

Held,  that  the  courts  of  this  state 
had  no  jurisdiction  of  an  action 
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at  law  against  a  foreign  executrix, 
and  that  the  action  could  not  be 
maintained.  (Field  agt.  Gibson, 
20  Hun,  274.) 

42.  Qiuere,  as  to  whether  if  the  com- 
plaint had  contained  appropriate 
averments,  the  action  could  have 
been  maintained  as  one  in  equity 
for  an  accounting.     (Id. ) 

43.  Under  section  452  of  the  Code 
of  Civil  Procedure  a  person  inter- 
ested in  the  subject  of  an  action, 
or  in  the  real  property  the  title  to 
which  is  sought   to    be  affected 
thereby,  at  the  time  of  the  filing 
of  the  lis  pendena  therein,  has  an 
absolute  right  to  be  made  a  party 
thereto,  if  he  elect  so  to  do;  but 
whether  or  not  one  acquiring  such 
an  interest  after  the  tiling  of  the 
Us  pendens  shall  be  allowed  so  to 
come  in  and  defend  rests  in  the 
sound    discretion    of    the   court. 
(Earle  agt.  Hart,  20  Hun,  75.) 

44.  Where  a  judgment  creditor  was 
entitled,  at  the  time  of  his  death, 
to  institute    supplementary    pro- 
ceedings against  his  debtor,  the 
right  conferred  by  section  283  of 
the  Code  upon  his  personal  repre- 
sentative to  institute  and  enforce 
such  proceedings  was  not  taken 
from  them  by  the  subsequent  re- 
peal of  said  section  by  subdivision 
8  of  section   1  of  chapter  417  of 
the  Laws  of  1877,  but  such  right 
was  preserved  and  continued  in 
full  force  by  the  qualification  of 
such  repeal  contained  in  section  3 
of  the  said  act.    (Pardee  agt.  Tilton, 
20  Hun,  76.) 

45.  Under  sections  549,  550,  557  and 
558  of  the  ('ode  of  Civil  Procedure 
as   amended   by   chapter  542   of 
1879,  in  order  to  subject  a  defend- 
ant in  an  action  upon   contract, 
express  or  implied,  to  arrest  for 
fraud  in  contracting  or  incurring 
the  liability  sought  to  be  enforced, 
the  facts  showing  such  fraud  on 
his  part,  must  be  alleged  in  the 
complaint.     (Hecht  agt.  Le-ry,  20 
Hun,  53.) 


46.  The  validity  of  an  order  of  ar- 
rest is  to  be  determined  by  the 
law  existing  at  the  time  of  the 
arrest  of  the  defendant  thereunder, 
and  not  by  that  existing  at  the 
time  the  order  was  issued.     (Id.) 

47.  Where  summary  proceed  ings  are 
instituted  in  one  of  the  district 
courts  of  the  city  of  New  York, 
to  dispossess  a  tenant  for  non-pay- 
ment of  rent,  it  is  not  necessary 
to  state  in  the  summons  that  the 
premises  are  situate  within    the 
judicial  district  in  which  the  said 
proceedings  are  instituted.    (People 
ex  rel.  Duchardt  agt.  Kelly,  20  Hun, 
549.) 

48.  Although   where  the  premises 
are  described    in    the  landlord's 
affidavit  as  situated  on  a  certain 
street,  which  said  street  lies  wholly 
within  the  statutory  boundaries  of 
one  of  the  judicial  districts  of  the 
city  of  New  York,  the  court  will 
take  judicial  notice  of  the  fact 
that  such  premises  are  situated 
within  such  district;    yet  where 
they  are  described  by  the  street 
and  number,  and  such  street  ex- 
tends through  two  or  more  judi- 
cial districts,  the  court  will  not, 
from  the  number  of  the  house, 
determine  its  position  upon  the 
said  street,  and  will  not,  therefore, 
take    judicial  cognizance  of  the 
judicial  district  within  which  it  is 
situated.     (Id. ) 

49.  How  far  a  party  is  bound  by  an 
implied  concession  of  the  existence 
of  a  fact.     (Id.) 

50.  The   plaintiff,  on   commencing 
an  action  in  a  justice's  court,  pro- 
cured  a  short   summons   against 
the    defendant,    a     non-resident, 
on  an  affidavit  statin.i:  that  the  ac* 
tion   was   on  a  contract.     Before 
the  return  day  the  parties  appeared 
and  the  plaintiff  declared  on  con- 
tract for  cattle  sold,  and  the  de- 
fendant denied  the  allegations  of 
the  complaint.     The  case  was  ad- 
journed, and  on  the  adjourned  day 
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the  defendant  did  not  appear.  The 
plaintiff  then  amended  the  com- 
plaint, declared  in  tort  for  the 
conversion  of  the  cattle,  recovered 
a  judgment,  filed  and  docketed  a 
transcript  thereof,  and  issued 
thereon  an  execution  against  the 
person  of  the  defendant : 

ZfcW,that  the  amendment  should 
not  have  been  allowed,  and  that 
the  execution  was  properly  va- 
cated and  set  aside  by  the  county 
court,  on  motion.  (Gilmore  agt. 
Barnett,  20  Hun,  514.) 

61.  Where  an  execution  issued 
against  the  person  of  a  judgment 
debtor  fails  to  require  the  sheriff 
to  return  it  to  the  proper  clerk 
within  sixty  days  from  its  receipt, 
the  execution  is  not  thereby  ren- 
dered void,  and  an  order  allowing 
the  plaintiff  to  amend  the  same  by 
inserting  such  a  direction  should 
be  granted  as  a  matter  of  course. 
(Benedict  and  Burnham  Mfg.  Co. 
agt.  Thayer,  20  Hun,  547.) 

52.  The  remedy  of  a  defendant  held 
by  the  sheriff  under  an  execution 
from    which    such    direction    is 
omitted  is  by  a  special  motion, 
and  not  by  an  application  for  a 
discharge  under  a  writ  of  habeas 
corpus.     (Id.) 

53.  This  action  was  brought  upon 
certain  promissory  notes  made  by 
the  defendant  to  the  order  of  one 
Duryea,  for  whom  they  were  dis- 
counted  by  the    plaintiff.      The 
defendant  answered,  alleging  that 
he  executed  the  notes  for  the  ac- 
commodation of  Duryea  and  with- 
out any  consideration,  which  fact 
was  known  to  the  plaintiff  at  the 
time  when  it  discounted  the  said 
notes;  that  at  that  time  it  received 
from  Duryea,  as  collateral  to  and 
to  secure  the  payment  of  the  said 
notes,  a  mortgage,  which  was  then 
in  process  of  foreclosure;  and  it 
prayed  that  this  action  might  be 
stayed  during  the  pendency  of  the 
one  to  foreclose  the  mortgage,  or 
that  the  defendant  might  be  sub- 
rogated  to  the  rights  of  the  plain- 


tiff in  the  foreclosure  suit,  and  for 
other  relief : 

Held,  that  it  was  error  to  strike 
out  the  answer  as  frivolous.  (Chat- 
ham National  Bank  agt.  Shipman. 
20  Hun,  543.) 

54.  Section  757  of  the  Code  of  Civil 
Procedure,  as  amended  by  chap- 
ter  512   of   1879,    providing  that 
"  in  case  of  the  death  of  a  sole 
plaintiff  or  a  sole  defendant,  if 
the  cause  of  action  survives  or 
continues,  the  court  must,  upon  a 
motion,  allow  or  compel  the  action 
to  be  continued  by  or  against  his 
representatives    or    successors  in 
interest,"  is  only  applicable  to  the 
case  where  there  is  a  sole  plaintiff 
or    sole    defendant.      (Coit    agt. 
Campbell,  20  Hun,  50.) 

55.  The  words    "sole    defendant" 
cannot  be  construed  as  meaning 
' '  all  defendants. "    (Id. ) 

56.  Quaere,  as  to  how  far  the  court 
is  bound  under  said  section,  as  so 
amended,  to  allow  a  continuance 
of  the  action  in  all  cases,  no  mat- 
ter how  great  the  laches  of  which 
the    applicant    has    been  guilty. 
(Id.) 

57.  A  judgment  creditor  is  not  per- 
mitted  to  harrass   his   debtor  by 
successive   examinations   in   sup- 
plementary proceedings ;  after  he 
has  once  fully  examined  him,  a 
second  order  will  not  be  granted, 
unless  some  good  reason  be  given 
therefor,  even  though  the  second 
application  be  founded  upon  an- 
other judgment  held  by  the  same 
creditor  against  the  same  debtor. 
(Canavan  agt.  Me  Andrew,  20  Hun, 
46.) 

58.  Under  section  870  of  the  Code  of 
Civil   Procedure   the    plaintiff   is 
entitled  to  examine  the  defendant 
for  the  purpose  of  obtaining  facts 
necessary  to  enable  him  to  frame 
his    complaint.       (Brisbane     agt. 
Brisbane,  20  Hun,  48.) 

59.  Upon  an  application  for  an  order 
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requiring  the  defendant  to  appear 
and  be  examined,  to  enable  the 
plaintiff  to  obtain  facts  necessary 
to  enable  him  to  frame  his  com- 
plaint, the  affidavit  need  not  state 
that  the  plaintiff  intends  to  use 
the  deposition  upon  the  trial  of 
the  action.  (Id.) 

60.  Upon  a  trial  in  a  justices'  court, 
the  plaintiff  recovered  a  judgment 
of  twenty-five  dollars  and  forty- 
eight  cents  damages  and  seven 
dollars  costs,  in  all  thirty-two  dol- 
lars and  forty-eight  cents.  Upon 
an  appeal  taken  by  the  defendant, 
under  section  371  of  the  Code,  the 
county  court  affirmed  the  judg- 
ment as  to  eighteen  dollars  dam- 
ages and  seven  dollars  costs,  in  all 
twenty-five  dollars,  and  reversed 
it  as  to  the  residue: 

Held,  that  the  plaintiff  was  en- 
titled to  the  costs  of  the  appeal. 
(Cliapin  agt.  Skeels,  20  Hun,  448  ) 

81.  The  plaintiff  brought  this  action 
claiming  to  recover  as  the  assignee 
of  one  Pisk  upon  certain  written 
contracts  made  by  and  between 
the  defendant  and  said  Fisk.  The 
defendant,  claiming  that  the  said 
contracts  were  forgeries,  applied 
for  an  order  requiring  the  plaintiff 
to  deposit  them  with  the  court,  in 
order  that  he  might  inspect  them. 
The  plaintiff,  in  his  opposing  affi- 
davit, said  ' '  that  he  has  not  now, 
nor  has  he  had  ever  in  his  posses- 
sion or  under  his  control,  any  of 
the  above-named  contracts:" 

Held,  That  his  bare  denial  of  the 
possession  of  the  contracts  upon 
which  he  had  sued,  without  any 
explanation  or  further  statement 
of  the  facts,  was  not  sufficient  to 
require  the  court  to  deny  the  ap- 
plication. (Hepburn  agt.  Archer, 
20  Hun,  535.) 

62.  A  motion  by  a  judgment-debtor 
to  set  aside  the  judgment  on  the 
ground  that  he  was,  at  the  time  of 
its  entry,  an  infant,  and  that  no 
guardian  ad  litem  had  been  ap- 
pointed for  him,  is  not  based  upon 
a  mere  irregularity,  but  upon 


an  error  in  fact,  and  it  is,  there- 
fore, unnecessary  to  specify  the 
error  in  the  notice  of  motion,  as 
required  by  Rule  37  in  those  cases 
in  which  the  motion  is  based  upon 
an  irregularity.  (Peck  agt.  Coler, 
20  Hun,  534.) 

63.  Upon  the  trial  of  the  plaintiff  in 
error,  on  an  indictment  charging 
him  with  being  an  accessory  to 
the  crime  of  forgery,  the  princi- 
pal was  called  as  a  witness,  and 
on  his  examination  it  appeared 
that  he  had  never  been  convicted. 
He  was  then  allowed  by  the  court 
to  be  arraigned  upon  the  indict- 
ment against  him,  and  plead  guilty 
thereto,  after  which  the  record  of 
his  conviction  was  produced  by 
the  People  and  offered  and  re- 
ceived in  evidence : 

Held,  no  error.    (Jones  agt.  Peo- 
ple, 20  Hun,  545.) 

64.  Where  a  plaintiff  has,  without 
first    obtaining    leave    from    the 
court,  brought  an  action  at  law  to 
recover  a  deficiency  arising  on  the 
sale  of  certain  premises  under  a 
decree  of  foreclosure  entered  in  a 
former    action,   the    court    may, 
upon  his  application,  and  upon 
such  terms  as  are  just,  grant  him 
leave   "to  bring  and  continue" 
the  action  without  prejudice  to  the 
proceedings  already  had.     (Earle 
agt.  David,  20  Hun,  527.) 

65.  Where  after  issue  has  been  joined 
in  an  action  and  the  same  has  been 
regularly  noticed  for  trial  at  a  cir- 
cuit, by  the  defendant,  the  plain- 
tiff in  good  faith  and  within  the 
time    allowed    by    law  serve  an 
amended    complaint,    the     issue 
theretofore  joined  and  noticed  for 
trial  is  destroyed,  and  the  action 
cannot  be  tried  until  new  issues 
have  been  joined  and  regularly 
noticed  for  trial.     (Ostrander  agt. 
Conkey,  20  Hun,  421.) 

66.  When  the  amended  pleading  is 
served  in  bad  faith,  the  remedy  of 
the  party  aggrieved  is  by  motion 
to  strike  it  out.     (/<7.) 
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67.  The  fact  that  an  order  of  arrest 
has  been  vacated,  on  the  ground 
that  the  affidavit  upon  which  it 
was  granted  failed    to  establish 
any  fraudulent  intent  on  the  part 
of  the  defendant,  does  not  prevent 
the  court  from  granting  a  second 
order  of  arrest  in  the  same  action 
upon  further  facts,  if  satisfied  that 
the   application   for  such  second 
order   is   not   vexatious.     (Meueci 
agt.  Raudnitz,  20  Hun,  343.) 

68.  A  writ  of  certiorari  will  not  lie 
to  the  corporation  of  the  city  of 
New  York  to  correct  alleged  errors 
of  the  board  of  assessors,  or  of  the 
board  of  revision  and  correction, 
of    assessments  therein.      (People 
ex  rel.  Robbins  agt.  Mayor,  20  Hun, 
73.) 

69.  The  writ  must  be  directed  to 
the  board   having   the  matter  in 
charge  at  the  time  it  issues  from 
the  court.     (Id.) 

70.  Where,  in  an  action  for  assault 
and    battery,   committed    in    re- 
moving a  trespasser  from  the  de- 
fendant's premises,  a  recovery  is 
allowed  for  an  excess  of  force  used 
in  effecting  such  removal,  the  jury 
may,  if  they  find  the  defendant's 
acts  to  have  been    wanton    and 
malicious,    award  punitive  dam- 
ages.  (Kiff  agt.  Toumans,  20  Hun, 
123.) 

71.  A  verdict  in  an  action  for  an 
assault  and  battery  will  not  be  set 
aside  on  the  ground  that  the  dam- 
ages are  excessive,  unless  it  ap- 
pears to  be  the  result  of  prejudice 
or  passion  on  the  part  of  the  jury. 
(Id.) 

72.  A  certiorari,  to  review  summary 
proceedings  for  a  forcible  entry 
and  detainer,  may  be  issued  after 
the  defendant  has  traversed  the 
inquisition,  and  before  the  pro- 
ceedings upon  the  said  traverse 
have  been  completed.     (People  ex 
rel.  Pierce  agt.  Coville,  20  Hun,  460.) 

73.  Chapter  196  of  the  United  States 


Laws  of  1867,  providing  for  the 
removal  of  causes  into  the  United 
States  circuit  courts,  was  not  re- 
pealed by  chapter  137  of  the  Laws 
of  1875.  ( Wickham  agt.  Wickham, 
20  Hun,  239.) 

74.  The  remarks  of  the  court  ad- 
dressed to  counsel  on  the  rejection 
of  evidence,  or  as  to  the  need  of 
delaying  the  trial  to  send  for  wit- 
nesses, are  not  the  subjects  of  ex- 
ception.    (Daly  agt.  Byrne,  77  N. 
Y.,  182.) 

75.  It  seems,  that  if  the  remarks  of 
the  court  are  so  adverse  to  one  of 
the  parties  as  to  call  for  the  inter- 
ference of  a  court  of  review,  on  the 
ground  that  the  verdict  has  been 
improperly  influenced,  the  mode 
of  review  is  not  by  exception,  but 
the  question  should  be  brought  up 
on  motion  to  set  aside  the  verdict. 
(Id.) 

76.  A  motion  at  special  term  to  set 
aside  or  strike  out  an  amendment 
of  a  pleading  made  by  a  referee 
on  trial  is  improper.    (Quimby  agt. 
Claflin,  77  N.  Y.,  270.) 

77.  It  seems,  that  the  proper  mode 
of  reviewing  the  decision  of  the 
referee  is  by  exception  thereto  and 
appeal  from  the  judgment.     (Id.) 

78.  This  action  was  brought  by  plain- 
tiff, as  son  and  heir-at-law  of  D. , 
to  set  aside  a  conveyance  of  real 
and  personal  property  executed  by 
the  latter  to  defendants  D.,  H. 
and  J.,  on  the  ground  of  mental 
incapacity,  and  of  fraud  and  un- 
due   influence.      Both    of    these 
issues  were  found  against  plaintiff. 
By  the  terms  of  the  conveyance 
the  grantees  covenanted  to  pay 
two-thirds    of    the    expenses    of 
the  support  and  maintenance  of 
D.    and  wife  during   their  lives 
respectively.     The  complaint  al- 
leged that  plaintiff  had  boarded 
and  cared  for  said  D.  and  wife  up 
to  their  deaths,  and  asked  for  an 
accounting  and  payment  therefor 
out  of  the  estate  conveyed: 
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Ueld,  that  plaintiff  was  not  en- 
titled to  a  reference  to  ascertain 
the  amount  due  him,  if  any,  for 
such  support  and  maintenance, 
both  because  it  was  inconsistent 
with  the  main  relief  sought  by  the 
complaint,  and  because  the  cove- 
nant was  not  with  and  for  the  bene- 
fit of  the  plaintiff;  and  con- 
sequently he  could  not  maintain 
an  action  upon  it.  (Van  Oelder 
agt.  Van  Oelder,  77  JV.  Y.,  446.) 

79.  To  a  complaint  setting  forth  sev- 
eral orders  of  the  surrogate  of  the 
county  of  New  York,  defendant 
demurred  upon   the  ground  that 
the  complaint  omitted  to  allege 
the  facts  necessary  to  give  the 
surrogate  jurisdiction;  the  demur- 
rer was  overruled  and  judgment 
rendered  for  plaintiff,  which  was 
affirmed    by  the    general    term. 
On  appeal  to  this  court,  defendant 
asked  leave,  in  case  the  judgment 
should  be  affirmed,  to  withdraw 
the  demurrer  and  put  in  an  answer 
on  terms : 

Held,ihat  the  application  should, 
under  the  circumstances  of  the 
case,  be  made  to  the  court  below ; 
judgment  therefore  affirmed,  with 
leave  to  make  such  application. 
(Bearnes  agt.  Gould,  77  N.  Y.,  456. ) 

80.  Where  assessors  for  a  local  im- 
provement adopt  the  correct  legal 
rule, i.  e ,  that  all  property  benefited 
must  be  assessed,  an  error  in  de- 
termining what  property  is  in  fact 
benefited  must  be  reviewed  and 
corrected  by  certiorari,  not  by  suit. 
(Kennedy  agt.  City  of  Tray,  77  N. 
Y.,  493.) 

81.  The  denial  of  a  motion  to  strike 
out  incompetent  evidence  admit- 
ted on  a  jury  trial  without  objec- 
tion is  not  error;  it  may  be  re- 
tained in    the  discretion  of   the 
court;  the  remedy  of  the  party 
is  to  ask  for  instructions  to  the 
jury  to  disregard  it.    (Plainer  agt. 
Plainer,  78  N.  F.,91.) 

82.  Where  a  witness,  in  answering  a 
proper  question,  with  proper  and 


responsive  matter,  testifies  to  some 
thing,  irresponsive  and  incompe- 
tent, an  objection  does  not  reach 
it;  the  proper  course  is  for  the 
party  to  move  to  strike  out  the 
improper  portion  of  the  answer, 
or  to  ask  instructions  to  the  jury 
that  they  disregard  it.  (Id.) 

83.  Upon  appeal  from  an  order  of 
the  general  term  granting  a  new 
trial,  in  a  case  tried  by  a  jury, 
where  the  facts  were  before  the 
general  term,  and  it  had  the  power 
to  grant  a  new  trial  thereon ;  held, 
that  as  the  practice  in  such  cases 
had  become  thoroughly  establish- 
ed and  known,  the  order  should 
be  affirmed  in  accordance  with  the 
stipulation  in  the  notice  of  appeal, 
instead  of  the  appeal  being  dis- 
missed.    (Snebley  agt.  Conner,  78 
N.  Y.,  218.) 

84.  The  words  ' '  party  to  an  action, " 
in  the  provision  of  the  Code  of 
Civil  Procedure  (new   Code,    sec. 
870),  providing  for  the  taking  of 
the  deposition  of  a  party  before 
trial,  includes  only  parties  to  the 
record ;  that  a  person  is  a  party  in 
interest  is  not  sufficient  to  author- 
ize his  examination    under  said 
provision.     (Seeley  agt.   Clark,  78 
N.  Y.,  220.) 

85.  The  determination  of  questions, 
relating  solely  to  matters  of  prac- 
tice in  the  disposition  by  the  court 
below  of  causes  on  its  own  calen- 
dar, will  not  be  interfered  with  by 
this  court.     (KeUum  agt.  Durfoo, 
78  N.  Y.,  484.) 

86.  The  court  on  motion,  or  of  its 
own  volition,  may  direct  questions 
of  fact  in  an  action  to  be  tried  at 
circuit.    (Id.) 

87.  An  offer  of  judgment  signed  by 
defendants'  attorney,  to  which  no 
affidavit  showing  his  authority  to 
make  it  is  annexed,  as  required 
by  the  Code  of  Civil  Procedure 
(sec.   740),  is  invalid.    (Riggs  agt. 
Waydell,  78  JV.  F.,586.) 
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88.  A  notice  served  upon  said  attor- 
ney by  plaintiff's  attorney  declin- 
ing the  offer,  without  pointing  out 
such  defect,  is  not  a  waiver  there- 
of.    (Id.) 

89.  The  provision  of   the  Code  of 
Civil  Procedure  (870),  authorizing 
the  taking  of  the  deposition  "of  a 
party  to  an  action,"  before  trial, 
at    the    instance    of    an  adverse 
party,  does  not  authorize  the  ex- 
amination of   the  directors  of  a 
corporation,    which  is    a    party. 
(Boorman  agt.  At.  and  Pac.  R.  R. 
Co.,  78  N.  T.,  599.) 

90.  Nor  can  such  directors  be  requir- 
ed to  produce  before  trial,  for  the 
inspection  of  the  opposite  party, 
the  books  of  the  corporation,  or  to 
give  him  sworn  copies  of  entries 
therein,  under  the  provision  (sec. 
803)  authorizing  the  court  to  com- 
pel such  production  or  copy  by  "  a 
party  to  an  action. "    (Id.) 

91.  It  seems,  that  to  authorize  the 
production  of  books  and  papers 
under  said  provision,  it  must  be 
shown  that  they  are  in  the  posses- 
sion or  under  the  control  of  the 
person  required  to  produce  them. 
(Id.) 

PROMISSORY  NOTE. 

1.  If  an  accommodation  maker  or 
indorser  has  no  interest  in  the  way 
in  which  the  proceeds  of  the  note 
are  to  be  used,  it  is  no  defense  to 
him  that  he  was  told  the  note  was 
to  be  discounted  by  a  bank,  though 
it  was  in  fact  used  and  intended 
to  be  used  in  paying  an  antecedent 
debt.  (Wheeler  agt.  Atten,  ante, 
118.) 

See  BONA  FIDE  HOLDER. 

Phcenix  Insurance  Company  agt. 
Church,  ante,  293. 


PUBLICATION. 

1.  In  an  action  for  the  foreclosure 
of  a  mortgage  the  plaintiff  made 


the  unknown  devisees,  under  a 
supposed  will  of  the  deceased 
mortgagor,  parties  defendant,  and 
applied  for  an  order  directing  the 
service  of  the  summons  upon  them 
by  publication.  The  plaintiff's 
affidavit  showed  that  he  had  been 
unable  to  ascertain  whether  the 
mortgagor  devised  the  premises 
by  any  last  will,  for  which  reason 
the  devisees  under  such  will,  if 
any.were  unknown  to  the  plaintiff, 
and  were  made  parties  defendant. 
The  order,  after  referring  to  the 
affidavit  and  directing  the  service 
of  the  summons  by  publication, 
proceeded,  ' '  and  it  satisfactorily 
appearing  to  me  that  the  plaintiff 
cannot,  with  reasonable  diligence, 
ascertain  a  place  or  places  where 
the  defendants  *  *  *  would 
probably  receive  matter  trans- 
mitted through  the  post-office,  the 
deposit  of  any  papers  therein, 
directed  to  said  defeqdant,  is  dis- 
pensed with: " 

Held,  that  the  order  was  suffi- 
cient, and  that  it  was  not  necessary 
that  the  order  should  state  that  it 
satisfactorily  appeared  to  the  jus- 
tice "by  the  affidavits  on  which 
the  order  was  granted,"  that  the 
plaintiff  could  not  ascertain  the 
residence  of  the  unknown  de- 
visees. (Green  agt.  Squires,  20 
Hun,  15.) 

2.  It  is  sufficient  if  the  order  direct- 
ing the  publication  designate  by 
name  two  papers  in  which  the 
publication  shall  be  made;  it  is 
not  necessary  that  the  order  should 
state  that  those  so  designated  are 
most  likely  to  give  notice  to  the 
defendants.  (Id.) 


RECEIVER. 

1.  The  superintendent  of  the  insur- 
ance department  jnade  a  report  in 
reference  to  Tb.tr  Atlantic  Mutual 
Life  Insurance  Company,  in  pur- 
suance of  the  laws  of  1869,  and  on 
this  report  the  attorney-general 
instituted  the  usual  proceeding  to 
wind  up  the  company  and  place 
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its  effects  in  the  hands  of  a  re- 
ceiver, and  an  order  appointing  a 
receiver  was  made.  At  the  com- 
mencement of  these  proceedings 
the  plaintiff,  in  behalf  of  the  insur- 
ance company  and  upon  and  by 
virtue  of  an  employment  of  its 
appropriate  officers,  undertook  to 
and  did  defend  the  proceedings 
up  to  the  time  of  the  appointment 
of  the  receiver.  With  the  decision 
appointing  a  receiver  the  com- 
pany was  net  satisfied,  it  still 
insisted  on  its  solvency  and  right 
to  transact  its  own  business;  and 
although  the  defendant  Newcomb, 
who  was  appointed  receiver,  at 
once  filed  his  bond  and  took  pos- 
session an  appeal  from  the  order 
was  taken  by  the  plaintiff  acting 
as  attorney  of  the  company;  and 
various  other  proceedings  were 
had,  in  all  of  which  the  plaintiff 
appeared  for  and  conducted  the 
same  for  and  on  behalf  of  the  com- 
pany: 

Held,  that  an  action  is  properly 
brought  and  may  be  maintained 
by  the  attorney  against  the  com- 
pany and  the  receiver  for  his 
services,  disbursements  and  ex- 
penses, and  the  court  has  power 
to  order  payment  to  the  plaintiff 
out  of  the  funds  in  the  hands  of 
the  receiver. 

Held,  further  (after  reciting  the 
history  of  the  proceedings  taken 
by  the  company  and  the  further 
fact  that  all  these  proceedings 
were  taken  in  good  faith  by  the 
company  and  its  counsel,  and  in 
the  honest  and  conscientious  be- 
lief of  its  solvency  and  ability  to 
manage  its  affairs  without  the  in- 
tervention of  the  court),that  under 
such  circumstances  the  managers 
and  officers  of  the  company  not 
only  had  the  right  but  it  was  their 
duty  to  do  what  they  could  to  keep 
it  in  life ;  and  the  plaintiff  having 
been  employed  by  the  company 
the  court  ought  to  exercise  such 
power  and  order  payment  to  the 
plaintiff  out  of  the  funds  in  the 
hands  of  the  receiver. 

Held,  also,  that  the  objection 
urged  by  the  defendant  that  this 
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action  by  the  company,  these  vari- 
ous proceedings  that  were  had 
after  the  appointment  of  a  re- 
ceiver, must  be  regarded  as  a 
violation  of  and  as  prohibited  by 
the  order  appointing  the  receiver 
and,  therefore,  contemptuous,  is 
clearly  untenable.  The  company 
are  in  no  position  to  raise  such  a 
question.  They  having  employed 
counsel  and  urged  on  these  pro- 
ceedings they  cannot  now  object 
to  the  counsel  receiving  any  com- 
pensation for  his  labor,  or  reim- 
bursement for  his  expenses,  be- 
cause they  were  violating  the  order 
of  the  court  when  they  employed 
and  directed  it  to  be  done.  (Barnes 
agt.  Atlantic  Mutual  Life  Insurance 
Company,  ante,  239.) 

2.  Nor  is  the  plaintiff's  claim  barred 
by  any  previous  action  taken  by 
the  court  as  to  the  allowance  of 
costs.     The  appellate  courts  could 
make  no  provision  except  for  taxa- 
ble costs  which,  from  the  proof  in 
this  case,  would  afford  no  ade- 
quate compensation  for  the  labor 
performed  and  the  disbursements 
incurred.     (Id.) 

3.  A  receiver,  appointed  in  proceed- 
ings supplimentary  to  execution, 
cannot  maintain  an  action  to  en- 
force the  trust  created  by  the  Re- 
vised Statutes  (1  R  8.,  728,  sec.  52), 
in  favor  of  the  creditors  of  one 
paying  the  consideration  for  lands 
which  are  conveyed  to  another. 
(Underwood  agt.    Sutcliffe,  77  N. 
Y.,  58.) 

4.  The  judgment  debtor  has  no  in- 
terest, legal  or  equitable,  in  lands 
paid  for  by  him  but  conveyed  to 
another  (sec.  51),  and  the  creditor 
derives  no  right  through  him ;  if  a 
creditor  at  the  time  of  the  convey- 
ance, he  has  simply  an  interest 
created  by  the  statute  as  cestui  que 
trust;  the  trust  does  not  vest  in 
the  receiver,  and  he  is  not  the 
representative  of  the  creditor  in 
respect  to  it.     (Id.) 

5.  The  regularity   of  the  appoint- 
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ment  of  a  receiver  of  a  life  insur- 
ance corporation  upon  petition  of 
the  attorney-general,  cannot  be 
questioned  collaterally  by  any 
other  tribunal  than  the  one  by 
which  he  was  appointed.  (In  re 
Att'y-Geril  agt.  Guard.  Mut.  Life 
Ins.  Co.,  77  N.  T.,  272.) 

6.  A  decree  upon  such  application 
dissolving    the    corporation    and 
appointing  a  receiver  vests  in  the 
latter  all  the  property  of  the  cor- 
poration.    (Id.) 

7.  The  receiver  represents  both  the 
corporation    and    creditors    and 
stockholders,  and  in  his  character 
as  trustee  for  the  latter  he  may 
disaffirm  and  maintain  an  action 
as  receiver  to  set  aside  illegal  or 
fraudulent  transfers  of  the  prop- 
erty of  the  corporation  made  by 
its  officers  or  agents,  or  to  recover 
its  funds  or  securities  invested  or 
misapplied.     (Id.) 

8.  The  supreme  court   having  ac- 
quired jurisdiction  of  proceedings 
for  winding  up  the  affairs  of  the 
corporation,  and  having  appointed 
a  receiver,  has  jurisdiction  to  stay 
the  suit  of  a  creditor  brought  to 
recover  assets  to  which  the  re- 
ceiver   is    entitled,    in   whatever 
court  such  suit  may  be  pending. 
(Id.) 

9.  The   stay    may    be  granted  on 
motion  in  the  proceedings;  it  is 
not  necessary  for  the  receiver  to 
bring  an  action  for  that  purpose. 
(Id.) 

10.  Where,  in  proceedings  instituted 
by  the  attorney -general  against  a 
life  insurance  company  under  the 
provisions  of  the  insurance  act  of 
1869  (chap-   902,   Laws  of  1869), 
the  company  has  been  declared 
insolvent  and  its  affairs  put  into 
the  hands  of  a  receiver,  judicial 
action  thereafter  must  follow  the 
statute.      (In  re  Att'y-Geril  agt. 
Atlantic  Mutual  Life  Ins.  Co.,  77 
N.  T.,  336.) 


11.  Where  the  actuary's  report  shows 
that  the  company  is  not  able  to  go 
on  with  its  business,  the  assets 
must  be  turned  into  money,  liabili- 
ties paid,  and  the  corporate  affairs 
closed    up;    the    supreme    court 
cannot  order  the  receiver  to  call 
for  premiums,  and  keep  up  the 
business  of  the  company,  nor  can 
it  discharge  the  receiver  and  give 
back  the  property  to  the  corpora- 
tion.    (Id.) 

12.  Where  a  receiver  has  been  ap- 
pointed   in    proceedings    supple- 
mentary to  execution  instituted  in 
favor  of  one  judgment  creditor, 
in  an  action  brought  by  another 
judgment  creditor,    to  set  aside 
such  proceedings  on  the  ground 
of  collusion,  it  is  in  the  discretion 
of  the  court  to  appoint  another 
receiver,  and  to  direct  the  first  re- 
ceiver to  hand  over  to  him  the 
property  received.     (Connolly  agt. 
Kretz,  78  N.  T.,  620.) 

13.  An  order,  therefore,  making  such 
appointment  and  giving  such  di- 
rection,  is  not  reviewable  here. 
(Id.) 


1.  A  referee  has  the  same  power  to 
allow  amendments  to  any  pleading 
as  the  court,  upon  such  trial,  upon 
the  same  terms  and  with  like  effect, 
and  the  matter  being  properly  at 
his  disposal,  his  action  will  not  be 
reviewed  by  a  judge  at  chambers. 
(Oregon  Steamship  Company  agt. 
Otis,  ante,  254.) 

2.  Under  the  judiciary  act  the  pound- 
age of  the  referee  on  foreclosure 
and  sale  is  limited  to  ten  dollars, 
and  is  not  increased  by  the  act  of 
1876  amendine-section  309  of  the 
Code  of  Procedure.     (Birge  agt. 
Ainsworth  et  al.,  ante,  473.) 

3.  This  amendment  does  not  give  the 
right  to  such  fees  or  poundage,  but 
is  merely  a  limitation  of  the  fees 
or  poundage  allowable,  the  right 
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thereto    being    dependent    upon 
other  statutory  provisions.     (Id.) 

4.  If  the  seventy-seventh  section 
of  the  judiciary  is  repealed  the 
referee  is  remitted  to  the  three 
dollars  per  day  under  the  general 
rule  as  to  referees'  fees.  (Id.) 


Ivfcj-b  ft*  K  HJ  H  j  o 


1.  Where  the  husband  has  stipu- 
lated to  pay  half  the  referee's 
fees,  such  stipulation  will  be  en- 
forced. (Bloodgood  agt.  Bloodgood, 
ante,  42.) 


REFERENCE. 

1.  A  reference  to  assess  damages 
upon    injunction  should  not   be 
granted,   after    appeal  from   the 
judgment  is  perfected,  until  final 
decision  upon  the  appeal.    (How- 
ard et  al.  agt.  Park  et  al.,  ante,  344.) 

2.  A  motion  at  a  special  term  to  set 
aside  or  strike  out  an  amendment 
of  a  pleading  made  by  a  referee 
on  trial  is  improper.    (Quimby  agt. 
CtaJUn,  77  N.  Y.,  270.) 

3.  It  seems,  that  the  proper  mode  of 
reviewing  the  decision  of  the  ref- 
eree is  by  exception  thereto  and 
appeal  from  the  judgment.     (Id.) 

4.  This   action   was    brought   by 

B'aintiff,  as  son  and  heir-at-law  of 
.,  to  set  aside  a  conveyance  of 
real  and  personal  property  execu- 
ted by  the  latter  to  defendants, 
D.,  EL  and  J.,  on  the  ground  of 
mental  incapacity,  and  of  fraud 
and  undue  influence.  Both  of 
these  issues  were  found  against 
plaintiff.  By  the  terms  of  the 
conveyance  the  guarantees  cov- 
enanted to  pay  two-thirds  of  the 
expenses  of  the  support  and  main- 
tenance of  D.  and  wife  during 
their  lives  respectively.  The  com- 
plaint alleged  that  plaintiff  had 
boarded  and  cared  for  said  D.  and 
wife  up  to  their  deaths,  and  asked 


for  an  accounting  and  payment 
therefor  out  of  the  estate  con- 
veyed : 

Held,  that  plaintiff  was  not  en- 
titled to  a  reference  to  ascertain 
the  amount  due  to  him,  if  any, 
for  such  support  and  maintenance, 
both  because  it  was  inconsistent 
with  the  main  relief  sought  by 
the  complaint,  and  because  the 
covenant  was  not  with  and  for  the 
benefit  of  the  plaintiff;  and  con- 
sequently he  could  not  maintain 
an  action  upon  it.  (Van  Oelder 
agt.  Van  Qelder,  77  N.  Y.,  446.) 

5.  An  oral  agreement  between  the 
parties  to  an  action  on  trial  before 
a  referee,  entered  by  a  stenogra- 
pher upon  his  minutes,  leaving  it 
to  the  referee  to  fix  his  own  com- 
pensation, is  not  an  agreement  in 
writing  by  the  parties  for  another 
rate  of    compensation  than  that 
prescribed,  such  as  is  authorized 
by  the  provision  of  the  Code  of 
Procedure  (old  Code,  sec.  313)  regu- 
lating referees'  fees.    (First  Nat'l 
Bank  of  G.  agt.  Tomajo,  77  N.  Y., 
476.) 

6.  If     such  an  agreement  can  be 
considered  one  in  writing,  it  is  not 
binding  as  it  does  not  fix  any  rate 
of  compensation.     (Id.) 

7.  The  cases  holding  that  oral  agree- 
ments   between    parties  or  their 
attorneys,  made  in  open  court,  in 
respect  to  matters  connected  with 
the  litigation,  are  binding  and  will 
be  enforced,  have  no  application 
to  such  an  agreement,  as  it  has 
reference  to  a  matter  wholly  col- 
lateral to  the  litigation  which  is 
regulated  by  statute.    (Id.) 

8.  As  to  whether  an  objection  that 
a  referee  appointed  in  an  action 
resides,  and  that  the  trial  was  had 
out  of  the  jurisdiction  of  *.he  court, 
is  valid  under  any  circumstances, 
qu&re.    (Blake  agt.  L.  and  Mfg. 
Go.,  77  N.  Y.,  626.) 

9.  The  objection  is  untenable  when 
the  point  was  not  raised  on  the 
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trial,  and  it  does  not  appear  that 
the  decision  was  not  made  in  the 
jurisdiction.  (Id.) 

10.  Jurisdiction  having  been  once 
acquired  over  the  parties  and  the 
subject  matter,  every  presumption 
is  in  favor  of  the  legality  of  the 
judgment.    (Id.) 

11.  A  referee  had  power,  under  the 
Code  of  Procedure  (sees.  173,  272), 
on  motion  made  at  the  close  of  the 
evidence  in  a  case,  to  allow  an 
amendment  of  a  pleading,  so  as  to 
conform  it  to  the  proof,  where  it 
does  not  substantially  change  the 
cause  of  action  or  defense.  (Uhapin 
agt.  Dobson,  78  N.  T.,  74.) 

12.  Where  the  referee,  without  objec- 
tion on  the  part  of  the  opposite 
party,   reserved    his  decision  on 
motion  made  for  such  an  amend- 
ment, and  granted  it  on  deciding 
the  case;  held,  proper.     (Id.) 

13.  This  action  was  brought  for  an 
alleged  breach  of  an  agreement  in 
writing,  by  which  plaintiffs  agreed 
to  furnish,  and  defendants  to  pur- 
chase, certain  machines  upon  terms 
and  at  times  specified.  Defendant 
alleged,    and    was    permitted    to 
prove,  under  objection,   a  parol 
agreement  made  at  the  same  time, 
and  in  consideration  of  which  he 
executed  the  writing,  by  which 
plaintiffs    guaranteed   "that    the 
machines  should  be  so  made  that 
they  would    do    the   defendant's 
work  satisfactorily;"  if  not,  that 
plaintiffs  would  take  them  back; 
evidence  was  also  given  showing 
a  breach  of  such  guaranty.     The 
referee  found  that  the  matters  in 
wnting  and  the  oral  guaranty  con- 
stituted the  contract  between  the 
parties : 

Held,  that  the  evidence  was 
properly  received,  as  there  was 
nothing  on  the  face  of  the  instru- 
ment to  show  that  it  was  the 
whole  agreement  between  the  par- 
ties, and  as  the  oral  guaranty  did 
net  controvert,  and  was  not  incon- 
sistent with  the  written  contract ; 


also  that  it  was  within  the  pro- 
vince of  the  referee  to  make  such 
finding.  (Id.) 


REMOVAL  OF  CAUSES. 

1.  Where  the  amount  claimed  in  the 
complaint  is  less  than  $500,  the 
defendant  cannot,  by  pleading  a 
counter-claim  exceeding  that  sum, 
remove  the  action  from  a  state  to 
the  United  States  court  for  trial, 
upon  the  ground  that  the  parties 
are  residents  of   different  states 
and  the  matter  in  dispute  exceeds 
$50u.      The  amount    in    dispute 
must  be  determined  from  the  com- 
plaint.    (Glarkson  et  al.  agt.  Man- 
son,  ante,  480.) 

2.  It  seems,  that  when  a  federal  cor- 
poration brings  a  suit  in  which  the 
pleadings  do  not  negative  the  pos- 
sibility of  the  issue  arising  as  to 
its  legal  existence,   as    it  places 
itself  in  a  position  where  its  legal 
existence  and  its  rights  under  its 
charter  may  be  questioned,  it  may 
be  truly  said  that  matters  in  dis- 
pute under  the  constitution  and 
laws  of  the  United  States  arise. 
(Ulster  County  Savings  Institution 
agt.  Fourth  National  Bank,  ante, 
482.) 

3.  But  this  is  not  so  when  the  fede- 
ral  corporation    is  a  defendant, 
when  its  corporate  life  is  admitted, 
and  when  the  pleadings  affirma- 
tively show  that  the  cause  of  ac- 
tion and  the  defense  depend  upon 
state    and  not  Federal    statutes. 
(Id.) 

4.  It  is  not  enough  that  a  party  is  a 
creation  of  the  law  of  the  United 
States  to  deprive  the  state  court  of 
jurisdiction,  but  the  matter  in  dis- 
pute in  the  a^rtion  must  arise  there- 
under.   (Id.) 

5.  Where,  as  in  this  case,  the  matter 
in  dispute  arises  out  of  state  and 
not  federal  laws,  the  state  courts 
cannot  be  deprived  of  jurisdiction. 
(Id.) 
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6.  Chapter  196  of  the  United  States 
Laws  of  1867,  providing  for  the 
removal  of  causes  into  the  United 
States  circuit  courts,  was  not  re- 
pealed by  chapter  137  of  the  Laws 
of  1875.  ( Wickham  agt.  Wickham, 
20  Hun,  239.) 


REPLEVIN. 

1.  Where  a  defendant  desires  to  re- 
claim chattels  replevied  he  must 
serve  upon  the  sheriff  written  no- 
tice that  he  requires  the  return 
thereof;  and  he  must  file  an  affi- 
davit that  he  is  the  owner  of  the 
property,  or  that  he  is  lawfully 
entitled  to  the  possession  thereof. 
(Teschner  agt.  Deveron,  ante,  467.) 

2.  These  conditions  are  mandatory, 
and  the  failure  of  a  defendant  to 
comply  with    them    renders   his 
counter-bond  nugatory.    (Id.) 

8.  A  wife  who  has  left  her  husband 
without  good  cause,  and  is  living 
separate  and  apart  from  him,  may 
maintain  an  action  of  replevin 
against  him  to  recover  articles  of 
personal  property  belonging  to 
her,  which  were  left  and  remained 
in  his  house  and  possession. 
(Rowland  agt.  Rowland,  20  Run, 
472.) 

RES  ADJUD1CATA. 

1.  Res    adjudicata    has  no   proper 
application    on   demurrer  to    an 
amended    complaint    where    the 
amendment  is  material  and  the 
pleading  essentially  different  by 
reason  of  the  amendment.    Such 
amendment  relieves  the  question 
from  being  res  adjudicata,  and  the 
complaint  is  tested  as  to  its  suffi- 
ciency or  insufficiency  by  the  rules 
of  pleading  otherwise  applicable. 
(Clegg  agt.  American  Newspaper 
Union,  ante,  122.) 

2.  Where  a  complaint,  based  upon 
an    alleged    agreement    between 
plaintiff  and  defendants,  omitted 
to  set  out  the  agreement  in  full, 


was  held  good  on  demurrer  at 
first,  but  afterwards  the  complaint 
was  amended  voluntarily,  giving 
the  agreement  in  full,  and  the 
portion  of  the  agreement  omitted 
in  the  original  complaint  and  in- 
cluded in  the  amended  complaint, 
consists  of  a  condition  precedent 
to  be  performed  by  plaintiff  be- 
fore any  obligation  of  defendants 
arises,  and  the  complaint  so 
amended  fails  to  allege  perform- 
ance of  such  condition  precedent, 
or  tender  or  waiver  of  perform- 
ance: 

Held,  the  objection  based  upon 
the  absence  of  an  averment  of  the 
performance  of  the  condition  pre- 
cedent is  well  taken ;  and  res  adju- 
dicata, though  it  might  have  been 
available  to  defendants  in.  answer 
to  a  demurrer  had  the  amended 
complaint  been  based  upon  the 
contract  as  originally  set  forth,  is 
not  available  as  the  complaint 
stands  by  reason  of  the  presence 
of  the  precedent  condition  not 
shown  to  have  been  performed. 
(Id.) 

3.  The  principle  of  the  rule  as  to  res 
adjudicata  (except  in  cases  of  mere 
motions  incidental  to  an  action) 
has  no  reference  to  the  form  or  the 
object  of  the  litigation  in  which 
the  particular  fact  is  determined 
which  is  thenceforth  to  be  deemed 
established  as  between  the  parties 
to  the  dispute.  The  form  or  ob- 
ject of  the  prior  litigation  does  not 
alter  the  conclusive  effect  of  the 
judgment  or  decision.  (Matter  of 
Roberts,  ante,  136.) 


REVIVOR 

1.  When,  during  the  pendency  of  an 
action  in  the  marine  court  of  the 
city  of  New  York,  the  defendant 
dies,  that  court  may  direct  the  ac- 
tion to  be  revived  and  continued 
against  his  executors  or  adminis- 
trators, and  this  notwithstanding 
the  fact  that  the  said  court  would 
have  had  no  original  jurisdiction 
against  such  representatives  in  the 
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first  instance.  (People  ex  rel.  Egan 
agt.  Justices  of  the  Marine  Court, 
ante,  413.) 

2.   Overruling  same  case  in  18  Hun, 
333.    (Id.) 


RIGHT  OF  WAY. 

1.  In  an  action  brought  to  prevent 
an  interference  by  the  defendant 
with  the  plaintiffs'  alleged  right 
to  use  a  road  or  way  across  the 
premises  of  the  defendant,  and  to 
compel  the  defendant  to  remove 
obstructions  placed  by  him  upon 
said  way  to  prevent  its  use  by  the 
plaintiffs : 

Held,  that,  as  plaintiffs'  damages 
by  reason  of  being  deprived  of  the 
use  of  the  way  would  be  difficult 
of  estimation  in  dollars  and  cents, 
and  as  the  claimed  right  to  its  use 
by  the  one  party  and  its  denial  by 
the  other  will  be  productive  of 
many  actions,  unless  settled  by 
this  suit,  upon  these  two  well- 
understood  grounds  of  equitable 
relief,  as  well  as  that  of  the  affirm- 
ative relief  sought,  that  the  de- 
fendant be  compelled  to  remove  a 
cause  of  continuing  injury,  the 
action  is  maintainable,  provided 
the  plaintiffs  are  entitled  to  use 
the  road  as  they  insist  they  are. 

Held,  that  the  plaintiffs  have  a 
right  of  way  across  the  defendant's 
premises,  because:  First.  When 
the  deeds  from  Frederic  Schmidt 
to  the  grantors  of  both  parties 
were  given  on  April  11, 1774,  there 
was  a  road  upon  the  ground  cross- 
ing their  premises.  That  road, 
thus  established  and  used  was  an 
appurtenant  to  the  property  con- 
veyed by  Frederic  Schmidt  and 
passed  to  the  grantees  therein 
under  the  clause  which  conveys 
"  ways,  passages,  easements,  "&c., 
&c. ,  to  the  premises  belonging  ' '  or 
in  any  wise  appertaining,  or  there- 
with used,  held,  occupied  or 
enjoyed,  or  reputed,  deemed  or 
esteemed  as  part,  parcel  or  mem- 
ber thereof;"  and  even  without 
this  clause  the  right  to  use  the  way 


would  have  passed  as  an  appur- 
tenant, to  the  property  conveyed. 
Second.  The  reservation  of  a  right 
of  way  to  Spawn  and  Berger 
was  an  easement  in  their  favor. 
The  fee  of  the  land  of  the  road 
was  conveyed  to  the  grantors  of 
the  parties  to  this  action.  Each 
parcel  bore  half  of  the  burden  of 
the  road,  and  if  it  was  located 
more  on  one  than  on  the  other, 
compensation  was  made  in  land. 
This  arrangement  and  location 
gives  to  them  a  joint  right  of  use 
as  tenants  in  common  of  the  prop- 
erty, a  right  exercised  by  both  for 
a  period  of  more  than  fifty  years, 
and  which  use  is  highly  important, 
not  only  to  show  that  the  con- 
struction given  by  the  court  to  the 
deed  was  identical  with  that  given 
to  it  by  the  parties  from  the  earliest 
recollections  of  living  witnesses, 
but  also  to  establish  a  way  by  use. 
Third.  The  right  of  way  would 
also  pass  as  an  appurtenant  to  the 
property  conveyed  to  the  grantors 
of  both  parties,  not  only  because  it 
was  a  way  established  by  grants 
made  to  Spawn  and  Berger,  and 
to  Paulus  Schmidt  in  1762,  but 
also  because  the  conveyances  to  the 
grantors  of  the  parties  to  this  suit 
located  a  road  upon  the  ground  the 
burden  of  which  the  properties 
equally  sustain.  (Longendyck  agt. 
Anderson,  ante,  1.) 

2.  Where  a  right  of  way  exists  in 
favor  of  plaintiffs  by  grant,  such 
right  cannot  be  lost  by  mere  non- 
user.     Nor  could  it  be  surrendered 
by  verbal  declarations  and  loose 
conversations,  for  an  interest  in 
land  created  by  deed  cannot  thus 
be  extinguished.     (Id.) 

3.  Where  the  evidence  showed  the 
use  of  a  road  or  way  for  a  period 
of  more  than  fifty  years,  the  de- 
fendant and  Ms  grantors  during 
that  period  having  used  the  way 
where  it    passes    over    plaintiffs' 
land,  and  the  plaintiffs  and  their 
grantors    have  used   it   over  the 
lands  of    the    defendant  for  an 
equal  period : 
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Hdd ,  that  mere  words  of  defend- 
ant would  not  amount  to  acts  in- 
terrupting the  use,  and  thus  used 
it  became  a  way  by  prescription. 
(Id.) 


REVIVAL  OF  ACTION. 

1.  Section  757  of  the  Code  of  Civil 
Procedure,  as  amended  by  chapter 
542  of  1879,  providing  that  "in 
case  of  the  death  of  a  sole  plain- 
tiff or  a  sole  defendant,  if  the 
cause  of  action  survives  or  con- 
tinues the  court  must,  upon  a 
motion,  allow  or  compel  the  action 
to  be  continued  by  or  against  his 
representatives  or  successors  in 
interest,"  is  only  applicable  to  the 
case  where  there  is  a  sole  plaintiff 
or  sole  defendant.  (Coit  agt. 
Campbell,  20  Hun,  50.) 


RULE  2. 

1.  Notice  of  judgment  is  insuffi- 
cient to  limit  the  time  to  appeal, 
where  the  office  address  or  place 
of  business  of  the  attorney  is  not 
stated  as  required  by  the  rules 
(Supreme  Court,  Rule  2).  (Kilmer 
agt.  Hathorn,  78  N.  T.,  229.) 


RULE  37. 

1.  A  motion  by  a  judgment-debtor 
to  set  aside  the  judgment  on  the 
ground  that  he  was,  at  the  time  of 
its  entry,  an  infant,  and  that  no 
guardin  ad  litem  had  been  ap- 
pointed for  him,  is  not  based  upon 
a  mere  irregularity,  but  upon  an 
error  in  fact,  and  it  is  therefore 
unnecessary  to  specify  the  error 
in  the  notice  of  motion,  as  required 
by  rule  37  in  those  cases  in  which 
the  motion  is  based  upon  an  irreg- 
ularity. (Peck  agt.  Coler,  20  Hun, 
534.) 

RULE  89. 

1.  When  affidavit  upon  which  order 
for  the  examination  of  the  plaintiff 


is  obtained,  does  not  comply  with 
the  requirements  of.  (See  Robert- 
son agt.  Russell,  20  Hun,  243.) 


SATISFACTION. 

1.  After  the  satisfaction  of  a  judg- 
ment in  favor  of  plaintiff,  it  is 
within  the  discretion  of  the  court 
to  vacate  it  and  to  amend  the 
complaint  by  adding  new  causes 
of  action,  although  by  so  doing  the 
statute  of  limitations  is  avoided. 
(Hatch  agt.  Centl.  Nat.  Bk.,  78  N. 
T.,  487.) 


SAVINGS  BANKS. 

1.  Where  a  loan  is  made  by  a  savings 
bank  to  three  persons  of  $20,000, 
$15,000  and  $15,000,  respectively, 
upon  a  promissory  note  by  each 
for  the  amount  he  received,  with 
collateral  security  of  promissory 
notes  of  a  foreign  corporation, 
which  notes  are  secured  by  trust 
deeds  of  such  corporation  upon 
unimproved  vacant  lots  without 
the  state,  not  worth  over  $10,000; 
and  where  one  of  the  trustees  of 
the  bank  at  the  time  of  the  loan 
was  a  large  stockholder  in  said 
corporation,  and  the  loans  were 
intended  to  be  and  were  in  fact 
loans  to  the  corporation;  such 
facts  being  known  to  the  trustees 
of  the  bank,  or  could  with  reason- 
able diligence  have  been  learned 
by  them  ;  and  where  the  loans 
were  intended  to  be  to  said  trus- 
tee, and  were  made  because  of  his 
interest  in  the  corporation,  and 
the  loans  were  in  fact  loans  upon 
the  security  of  the  lots: 

Held,  that,  under  the  laws  of 
this  state  affecting  savings  banks, 
such  transaction  is  unauthorized 
and  illegal,  and  a  demurrer  to  the 
complaint  alleging  these  facts,  in 
an  action  to  hold  the  trustees  per- 
sonally liable,  will  not  be  sustained. 

Held,  further,  that  the  persons 
to  whom  the  loans  are  charged  to 
have  been  made  are  not  necessary 
parties  defendant. 
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Held,  also,  that  the  legal  per- 
sonal representatives  of  a  de- 
ceased trustee  are  properly  joined 
with  the  surviving  trustee.  (Paine 
agt.  Barnum  et  al.,  ante,  303.) 

2.  Where  a  savings  bank  in  the  city 
of  New  York  purchases  from  a 
trustee  of  such  bank  bonds  and 
mortgages  owned  by  him,  aggre- 
gating $33, 000,  made  by  one  per- 

.son  upon  unproductive  property 
in  the  city  of  Brooklyn  of  uncer- 
tain value,  not  worth  twice  the 
value  of  the  mortgages,  such 
transaction  is  ultra  vires.  (Paine 
agt.  Irwin,  ante,  316.) 

3.  A  transaction  entered  upon  the 
books  of  a  savings  bank,  although 
made  by  the  bank  officers,  is  pre- 
sumed to  have  been  done  with  the 
knowledge  and  assent  of  the  trus- 
tees, who  are  responsible  for  the 
acts  of  the    officers  whom  they 
place    and    retain    in    position. 
(Paine  agt.  Mead  et  al.,  ante,  318.) 

4.  Trustees  of  a  savings  bank  are 
liable  for  damages  caused  by  their 
misconduct  in  the  management  of 
the  affairs  of   the  bank.      (Hun 
agt.  Gary  et  al. ,  ante,  426. ) 

5.  Where  the  proof  showed  that  the 
bank  was  substantially  insolvent, 
owing  its  depositors  over  $70,000, 
and  its  assets  were  entirely  insuf- 
ficient in  amount  and  in  an  un- 
satisfactory shape  to    meet    any 
sudden  or  unusual  call.     In  this 
condition  of   affairs  the  trustees 
authorized  the  purchase  of  four 
lots,  at  the  cost  of  $74,500,  obli- 
gating themselves  to  build  a  build- 
ing on  one  of   the  lots  to  cost 
$25,000: 

Held,  that  such  a  state  of  affairs 
justified  a  finding  by  the  jury 
that  this  was  not  a  case  of  mere 
error  or  mistake  of  judgment  on 
the  part  of  the  trustees,  but  that 
it  was  a  case  of  improvidence,  of 
reckless,  unreasonable  extrava- 
gance, in  which  the  trustees  failed 
in  that  measure  of  reasonable  pru- 
dence, care  and  skill  which  the 


law  requires,  and  imposes  liability 
upon  them  for  loss  thereby  occa- 
sioned. (Id.) 

6.  Certain  of  the  defendants  pleaded 
a  discharge  in  bankruptcy : 

Held,  that  they  were  not  re- 
lieved thereby.  The  cause  of  ac- 
tion was  for  unliquidated  dam- 
ages arising  solely  from  a  tort. 
Such  a  claim  is  not  provable 
against  the  bankrupt  estate.  (Id.) 

7.  As  to    one   of    the    defendants, 
Philip  Smith,  there  was  no  evi- 
dence, other  than  the  minutes,  of 
his    attendance    at    the    meeting 
which  authorized  the    purchase; 
he,  himself,  denied  such  attend- 
ance in  the  most  positive  terms 
and  asserted  his  entire  ignorance 
of  the  transaction  until  after  it 
was  closed : 

Held,  that  this  entitled  him  to  a 
dismissal  of  the  complaint,  that 
he  was  not  liable  because  of  his 
subsequent  inaction.  (Id.) 

8.  The  relation  existing  between  the 
corporation    and  its    trustees    is 
mainly  that  of  principal  and  agent; 
and  the  relation  between  the  trus- 
tees and  depositors  is  similar  to 
that  of  trustee  and  cestui  que  trust. 
(Hun  agt.  Gary  et  al.,  ante,  439.) 

9.  The  trustees  are  bound  to  observe 
the  limits  placed  upon  their  powers 
in  the  charter,  and  if  they  trans- 
cend such  limits  and  cause  damage 
they  incur  liability.     If  they  act 
fraudulently    or     do     a    willful 
wrong,  they  may  be  held  for  all 
the  damage  they  may  cause  the 
bank  or  its  depositors.      But  if 
they  act  in  good  faith  within  the 
limits  of  powers  conferred,  using 
proper    prudence  and   diligence, 
they  are  not  responsible  for  mere 
mistakes  or  errors  of  judgment. 
(Id.) 

10.  When  one  deposits  money  in  a 
savings  bank,  or  takes  stock  in  a 
corporation,  thus  divesting  him- 
self of  the  immediate  control  of 
his  property,  he  expects,  and  has 
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the  right  to  expect,  that  the  trus- 
tees or  directors  who  are  chosen 
to  take  his  place  in  the  manage- 
ment and  control  of  his  property 
will  exercise  ordinary  care  and 
prudence  in  the  trust  committed 
to  them —  the  same  degree  of  care 
and  prudence  that  men  prompted 
by  self-interest  generally  exercise 
in  their  own  affairs.  When  one 
voluntarily  takes  the  position  of 
trustee  or  director  of  a  corpora- 
tion, good  faith,  exact  justice  and 
public  policy  unite  in  requiring 
of  him  such  degree  of  care  and 
prudence,  and  it  is  a  gross  breach 
of  duty,  crasxa,  negligentia,  not  to 
bestow  them.  (Id.) 

11.  A  trustee  is  bound  not  only  to 
exercise    proper    care    and    dili- 
gence,   but    ordinary   skill    and 
judgment.     As  he  is  bound  to  ex- 
ercise ordinary   skill    and    judg- 
ment, he  cannot  set  up  that  he 
did  not  possess  them.    When  dam- 
age is  caused  by  his  want  of  judg- 
ment, he  cannot   excuse  himself 
by  alleging  his  gross   ignorance. 
One    who  voluntarily   takes  the 
position  of  director  or  trustee  and 
invites  confidence  in  that  relation, 
undertakes  with  those  whom  he 
represents,  or  for  whom  he  acts, 
that  he  possesses    at  least    ordi- 
nary   knowledge   and   skill,    and 
that  he  will  bring  them  to  bear  in 
the  discharge  of  his  duties.     Such 
is  the    rule  applicable  to  public 
officers,  to  professional  men  and 
to  mechanics,  and  such  is  the  rule 
which  must  be  applicable  to  every 
person  who  undertakes  to  act  for 
another  in  a  situation  or  employ- 
ment requiring  skill  and  knowl- 
edge ;  and  it  matters  not  that  the 
service  is  to  be  rendered  gratui- 
tously.    (Id.) 

12.  The  facts  of  this  case  examined; 
and,  held,  that  the  evidence  justi- 
fied a  finding  by  the  jury  that  this 
was  not  a  case  of  mere  error  or 
mistake  of  judgment  on  the  part 
of  the  trustees,  but  that  it  was  a 
case  of  improvidence,  of  reckless, 
unreasonable     extravagance,     in 


which  the  trustees  failed  in  that 
measure  of  reasonable  prudence, 
care  and  skill  which  the  law  re- 
quires. (Id.) 

13.  The  receiver  represents  the  bank, 
and  may  maintain  any  action  the 
bank     could     have    maintained. 
The  trustees  may  be  treated  as 
agents  of  the  bank,  and  for  any 
misfeasance  or  nonfeasance  caus- 
ing damage  to  the  bank  they  are 
responsible  to  it,  upon  the  same 
principle  that  any  agent  is  for  like 
cause  responsible  to  his  principal. 
An   action   of    this   character  is 
properly  tried  as  an  action  at  law. 

14.  In  actions  ex  delictu  the  plaintiff 
may  sue  one   or  all  the  wrong- 
doers;   and    the    objection    that 
others  should  have  been  joined  as 
defendants  cannot  prevail.     (Id.) 

15.  Where  two  of  the  trustees,  who 
were  made  defendants  in  this  ac- 
tion, filed  petitions  for  their  dis- 
charge in  bankruptcy  after    the 
commencement  of  this  action  and 
were  discharged  before  judgment: 

Held,  that  the  discharge  fur- 
nished no  defense ;  the  claim  was 
purely  for  unliquidated  damages 
occasioned  by  a  tort.  Such  a  claim 
is  not  provable  in  bankruptcy 
and,  therefore,  was  not  -  :scharged 
(Affirming  S.  C.,  ante,  4*.,).  (Id.) 


SERVICE. 

1.  The  proceeding  provided  for  by 
section  375  of  the  Code  of  Pro- 
cedure to  bind  a  joint  debtor  not 
originally  summoned  is  a  special 
statutory  proceeding,  and  a  party 
defendant  is   entitled  to   twenty 
days'  notice,  and  this  although  the 
suit  be  in  the  marine  court.    (Ker- 
nochan  agt.  Bland,  ante,  97.) 

2.  In  this  action,  brought  against  a 
domestic  corporation,  which  had 
appeared    by   an    attorney,     and 
served  an  answer,   an  order  re- 
quiring it  to  allow  the  plaintiff  to 
inspect  its  books,  or  show  cause 
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at  a  time  and  place  therein  speci- 
fied, was  made  and  served  upon 
its  attorney. 

The  order  having  been  made  ab- 
solute on  the  return  day  against 
the  opposition  of  the  defendant,  a 
•  copy  thereof  was  served  on  its  at- 
torney. Upon  proof  of  such  serv- 
ice, and  of  the  defendant's  refusal 
to  obey  the  order,  an  order  to  show 
cause  why  defendant's  answer 
should  not  be  stricken  out  was 
made  and  also  served  upon  the 
said  attorney. 

Upon  an  appeal  from  an  order 
striking  out  the  answer,  held,  that 
under  section  799  of  the  Code  of 
Civil  Procedure,  the  orders  to 
show  cause  were  properly  served 
upon  the  defendant's  attorney, 
and  that  it. was  not  necessary  to 
serve  them  upon  any  of  its  officers. 
(Ressner  agt.  New  York  Museum 
Association,  20  Hun,  182.) 

8.  An  order  requiring  a  party  to  an 
action  to  appear  for  examination 
before  trial,  under  the  provisions 
of  the  Code  of  Civil  Procedure 
(new  Code,  sec.  870,  et  seq.),  must 
be  served  personally  upon  him ;  a 
a  service  on  his  attorney  is  not  suf- 
ficient to  give  the  court  jurisdic- 
tion to  punish  him  for  not  obey- 
ing the  order.  ( Tebo  agt.  Baker, 
77  N.  T.,  30.) 


SET  OFF. 

1.  Between  April  25,  1870,  and  De- 
cember 12,  1871,  the  Transcript 
Association,  under  proper  employ- 
ment, did  printing  for  the  county 
of  New  York,  reasonably  worth 
the  sum  of  $30,956.85,  and,  under 
like  employment,  between  May  1, 
1871,  and  January  1,  1872,  did 
printing  for  the  city  of  New  York 
which  was  reasonably  worth  the 
sum  of  $13,605.40.  The  claims 
were  assigned  to  the  plaintiffs  in 
January,  1872. 

In  this  action,  brought  against 
the  city  of  New  York  to  recover 
the  said  amounts,  the  city  inter- 


posed a  set-off,  founded  on  the 
fact  that  in  the  year  18<>9,  and  in 
January,  1870,  the  said  association 
received  from  the  city  sums 
amounting  in  the  aggregate  to 
$117,419.99  for  arrearages  for  ad- 
vertising for  the  city  government, 
and  for  a  claim  for  advertising  for 
the  common  council,  as  adjusted 
by  the  comptroller  under  chapter 
853  of  1868,  and  that  in  said 
amount  there  was  a  gross  over- 
charge which  had  been  fraud- 
ulently presented,  passed  upon 
and  obtained: 

Held,  that  the  set-off  was  a 
proper  one,  and  that  the  defend- 
ant was  entitled  to  interpose  it  as 
against  the  plaintiffs  claiming  as 
assignees  of  the  said  association. 
(Taylor  agt.  Mayor,  20  Hun,  292.) 

2.  That  chapter  304  of  1874,  impos- 
ing upon  the  city  of  New  York 
the  payment  of  county  charges, 
transferred  to  the  city  all  existing 
equities,  set-offs  and  defenses  that 
could  be  interposed  to  such  charges 
either  by  the  city  or  county  at  the 
time  it  was  passed.     (Id.) 

3.  The  failure  to  present  a  claim  to 
the  comptroller  of  New  York  city 
before   suit    thereon    affects    the 
remedy  only;    such  presentation 
does  not  in  any  way  determine 
the  existence  of,  or  create  the  debt. 
(Id.) 

4.  In  an  action  by  a  principal  to  re- 
cover the  price  of  goods,  sold  for 
him  by  an  agent  or  factor  who  did 
not  disclose  his  principal,  the  pur- 
chaser may  set  off  a  debt  due  to 
him  from  such  agent  or  factor, 
unless  he  knew  at  the  time  that 
his  vendor  was  acting  as  an  agent 
or  factor,  or  unless  circumstances 
were  brought  to  his  knowledge 
which  would  ne^Sssarily  put  him 
on     inquiry    in    regard     thereto. 
Mere  public  rumor  or  knowledge 
possessed  by  others  in  regard  to 
that  fact  will  not  deprive  him  of 
his  right  of  set-off.      (Pratt  agt. 
Collins,  2QHun,  126.) 


NEW  YORK  PRACTICE  REPORTS. 


635 


Digest. 


SHERIFF. 

1.  By  the  failure  of   the  original 
sureties  to  justify,  the  defendant, 
as  sheriff,  became  liable  as  bail, 
and  as  such  had  the  right  to  be 
exonerated  on   surrendering    the 
defendant  to  the  }ail  before  the 
expiration  of  the  time  to  answer 
in    the    action    against    himself. 
(Douglas  agt.  Haberstro,  ante,  194.) 

2.  The  special  term  has  power  to 
grant  him  such  further  time,  after 
answer,  as  it  deems  just,  to  make 
such  surrender.      But   to  entitle 
the  sheriff  to  such  relief,  after  the 
time  for  answering  has  expired,  it 
is  incumbent  on  him  to  show  a 
substantial  and  sufficient  excuse 
for  permitting  the  defendant  in 
the  execution  to  be  at  large.  (Id.) 

8.  What  is  not  a  substantial  and 
sufficient  excuse  considered.  (2d.) 

4  In  an  action  against  a  sheriff  to 
recover  for  alleged  false  returns 
of  several  executions,  the  mere 
issuing  of  a  prior  execution  is  no 
defense  in  itself,  nor  can  the  sher- 
iff stultify  his  own  return  so  as  to 
justify  under  another  execution 
which  he  has  also  returned  unsat- 
isfied. (Johnson  Bros.  &  Co.  agt. 
Beilly,  ante,  354) 

5.  It  matters  not  how  many  execu- 
tions the  sheriff  may  have  had, 
unless  there    is    some    averment 
showing  that  they  affected    the 
plaintiff's  execution.    (Id.) 

6.  It  seems,  that  a  seizure  and  levy 
by  a  sheriff,  under  an  attachment 
or  execution  against  one  person, 
upon  the  entire  property  of  a  firm, 
as  the  sole  property  of  the  debtor, 
is  not  justified  by  showing  that  the 
debtor  has  an  interest  in  the  prop- 
erty as  a  co-partner.     (Atkins  agt. 
Saxton,  77  N.  Y.,  195.) 

7.  The  power  of  the  sheriff,  for  the 
purpose    of    rendering  the    levy 
upon  the  interest  of  one  partner  in 
the  co-partnership  property  effect- 


ual, to  take  possession  of  the  whole 
property,  is  merely  incidental  to 
the  right  to  reach  the  debtor's 
interest;  and  is  to  be  exercised  as 
far  as  possible  in  harmony  with, 
not  in  hostility  to,  the  rights  of  the 
other  partners.  (Id.) 

8.  When,  therefore,  the  sheriff  ex- 
ceeds this  limit,  and,  instead  of 
levying  on  the  debtor's  interest, 
levies  upon  and  seizes  the  prop- 
erty, as  the  sole  property  of  the 
debtor,  he  is  a  trespasser.     (Id.) 

9.  In  an  action  against  a  sheriff  to 
recover  the  possession  of  certain 
property,  defendant  justified  un- 
der two  attachments  against  B. ; 
the  property  formerly  belonged  to 
a  firm  composed  of  plaintiff  and 
B.    Plaintiff's  evidence  was  to  the 
effect  that,  prior  to  the  seizure,  the 
co-partnership  was  dissolved  and 
the  personal  property  divided  be- 
tween the  partners;  that  B.  sold 
his  portion  to  third  persons,  and 
all  had  been  removed,  save  a  small 
portion  left  by  one  of  the  pur- 
chasers in  plaintiff's  care.  Defend- 
ant seized  all  the  goods  of  the  late 
firm  in  plaintiff's  possession,  as  the 
sole  property  of    B.     Defendant 
conceded    the    partnership,    but 
controverted  the  dissolution  and 
division.     The  court  charged  that 
if  the  jury  believed  there  was  a 
nominal  assignment  by  B. ,  of  his 
interest  in  the  property  seized,  to 
plaintiff  with  intent  to  defraud 
B.  's  creditors,  and  with  knowledge 
on  plaintiff's  part,  then  the  prop- 
erty was  liable  to  the  attachments : 

Held,  error.    (Id.) 


SHERIFF'S  SALE. 

1.  Though  the  court  will  not  set 
aside  a  sale  of  land  on  execution, 
and  order  a  resale,  because  plain- 
tiff's agent  bid  less  for  it  than  he 
was  instructed  to  bid  by  his  prin- 
cipal, yet  where  the  purchase  at 
the  sale  is  by  the  plaintiff,  who  is 
a  receiver  appointed  by  the  court, 
charged  with  the  duty  of  applying 
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the  property  of  the  debtor  to  the 
payment  of  his  debts,  and  the 
purchase  is  made  for  the  receiver's 
individual  benefit,  the  court  will 
not  tolerate  such  act  on  his  part. 
(Sheldon  agt.  Saenz  et  al.,  ante, 
377.) 


SPECIAL  PROCEEDINGS. 

1.  An  application  to  enforce  the  lia- 
bility imposed  by  the  statute  (2  R. 
S.,  6i9,  nee.  44),  declaring  an  as- 
signee of  the  cause  of  action,  or 
one  beneficially  interested  in  the 
recovery,  liable  for  the  costs  of  an 
action,  brought  by  him  in  the  name 
of  another,  is  a  special  proceeding; 
and,  under  the  provisions  of  the 
act  of  1854  (sec.  3,  chap.  270,  Laws 
of  1854),  in  reference  to  such  pro- 
ceedings, costs  are  allowable  there- 
in.    (Marvin  agt.  Marvin,  78  N. 
T.,  541.) 

2.  A  proceeding  under  the  act  of 
1858  (chap.  338,  Laws  of  1858),  to 
vacate  an  assessment  in  the  city 
of  New  York,  at  least  when  insti- 
tuted at  special  term,  is  a  special 
proceeding  within  the  meaning  of 
the  act  of  1854  (chap.  270,  Laws  of 
1854),  authorizing  the  allowance 
of  costs  in  such  proceedings.     (In 
re  Jetter,  78  If.  Y.,  601.) 

3.  It  seems,  that  the  distinction  be- 
tween proceedings  instituted    at 
special  term  and  those  commenced 
before  a  judge  at  chambers,  is  dis- 
regarded in  the  Code  of  Civil  Pro- 
cedure (sees.  1356,  1357).     (Id.) 


SPECIFIC  PERFORMANCE. 

1.  Where,  in  an  action  for  the  spe- 
cific performance  of  a  contract 
between  the  plaintiff  and  defend- 
ant for  the  sale  and  exchange  of 
certain  real  estate,  it  appeared 
that  the  plaintiff  was  the  owner 
in  fee  of  the  premises  437  West 
Thirty-ninth  street,  and  assumed 
to  convey  the  premises  412  West 
Fortieth  street  as  executrix  under 


the  will  of  John  M.  Mayer:  in 
said  will  the  testator  first  directs 
the  payment  of  his  debts  and  then 
devises  the  premises  last  named  to 
his  wife,  the  plaintiff;  for  life  or 
during  widowhood,  upon  her 
death  or  remarriage  the  said 
premises  were  devised  in  fee  to 
his  surviving  children  or  their 
issue.  Full  power  was  given  to 
the  plaintiff  as  such  executrix  at 
anytime  and  on  such  terms  as  she 
might  think  satisfactory  to  sell, 
mortgage  or  lease  the  whole  or 
any  part  of  the  testator's  real  es- 
tate, and  to  invest  the  proceeds  of 
such  sale  in  good  and  safe  securi 
ties  or  purchase  other  real  estate, 
to  sell  the  said  securities  and  real 
estate  so  secured  or  purchased, 
and  to  continue  the  said  transfer 
or  disposition  of  the  real  estate  of 
said  testator  or  the  proceeds 
thereof  as  long,  and  to  repeat  the 
said  operations  as  often  as  said 
executrix  might  think  best  and 
proper;  provided,  however,  that 
the  proceeds  of  such  sale  or  other 
disposition  of  said  real  estate  shall 
be  considered  real  estate.  It  fur- 
ther appeared  that  a  judgment 
had  been  recorded  against  the 
plaintiff,  as  executrix,  as  afore- 
said, in  an  action  commenced 
against  the  said  John  M.  Mayer, 
deceased,  in  his  lifetime,  in  whose 
place  and  stead  the  said  executrix 
was  substituted  as  defendant  pen- 
dente  lite.  It  was  conceded  that 
this  judgment  is  still  unpaid,  and 
that  the  personal  property  of  the 
deceased,  in  the  hands  of  said  ex- 
ecutrix, does  not  exceed  the  sum 
of  $150: 

Held,  that  the  objection  that  the 
plaintiff  had  no  power  to  exchange 
the  Fortieth  street  property  is  un- 
tenable. It  would  seem  a  fair  and 
rational  construction  of  a  power 
as  broad  in  its  term*,  as  the  one 
contained  in  the  will"  to  hold  that 
it  would  authorize  a  direct  ex- 
change which  would  accomplish 
tbe  result  of  a  sale,  and  a  purchase 
of  other  realty  in  a  single  trans- 
action and  carry  into  effect  the 
obvious  intention  of  the  testator: 
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Held,  also,  that  the  objection 
that  plaintiff  cannot  give  a  war- 
ranty deed  or  sell  the  property  in 
fee  simple  is  equally  untenable. 
She  could  certainly  give  a  valid 
title  under  the  power  in  the  will 
and,  if  she  saw  fit,  could  give  her 
personal  warranty  of  the  title. 
{Mayer  agt.  McCune,  ante,  78.) 

2.  A  purchaser  has  no  right  to  expect 
from  an  executrix  anything  more 
than  a  covenant  against  her  own 
acts,  but  if  she  contracts  to  give  a 
covenant  of  warranty,  and  actually 
executes  it,  the  covenant  will  be 
valid    and    she   will   be    bound 
thereby : 

Held,  further,  that  the  objection 
that  her  testator's  indebtedness 
for  the  judgment,  was  an  incum- 
brance  and  lien  on  the  property 
for  which  it  could  be  sold  by 
creditors  at  any  time  within  three 
years  from  November  7,  1877,  to 
pay  his  debts  is  fatal  to  the  action 
for  specific  performance.  (Id.) 

3.  The  'power  of  sale  in  the  will  is 
not  expressly  for  the  purpose  of 
paying    debts    and    legacies.      It 
does  not  even  sanction  the  conver- 
sion of  the  real  estate  into  person- 
alty.    It  authorizes  the  executrix 
to  reinvest  the  proceeds  of  the  real 
estate  at  her  pleasure  and  in  her 
discretion ;     provided,     however, 
that  said  proceeds,  whatever  the 
form    they    may    assume,    shall 
always  remain  realty,  thus  spe- 
cially withholding  the  character 
of  a  personal  fund  accessible  to 
creditors.     Such  proceeds  could 
be  followed  only  in  equity,  and, 
under  the  circumstances,  it  would 
seem  that  no  bar  or  hindrance 
would  exist  to  a  creditor's  appli- 
cation for  a  resale  of  the  prem- 
ises.   (Id.) 

4.  Equity  will  not  aid  an  effort  to 
impair  or  destroy  the  legal  reme- 
dies of  creditors  or  sanction  an 
attempt  on  the  part  of  an  execu- 
trix to  vest  individually  in  her- 
self   and  mingle   with  her  own 
property,  real  estate  which,  until 


her  testator's  debts  are  paid,  is 
chargeable  with  a  trust.     (Id.) 


STATUTE  OF  LIMITATIONS. 

1.  Under  subdivision  5  of  section  91 
of  the  old  Code,  "an  action  for 
criminal  conversation,  or  for  any 
other  injury  to  the  person  or  rights 
of  another,  not  arizing  on  contract 
and  not  hereinafter  enumerated," 
might  be  brought  within  six  years. 
By  chapter  431   of  1876  (passed 
May  twenty-sixth  of  that  year), 
there  was  added  to  section  94  of 
the  Code,  prescribing  the  actions 
which  must  be  brought  within  one 
year,  a  second  subdivision,  as  fol- 
lows, viz. :    "An  action  for  injury 
to  the  person."    It  was  provided 
therein  that  the  act  should  take 
effect  July  1,  1876. 

This  action  was  commenced  by 
the  plaintiff  on  July  23,  1877,  to 
recover  damages  for  an  injury 
sustained  on  November  22,  1872, 
occasioned  by  his  stumbling  over 
an  obstruction  on  a  sidewalk  in 
the  city  of  Kingston,  alleged  to 
have  been  negligently  suffered  to 
remain  there  by  the  defendant : 

Held,  that  since  the  amendment 
of  1876,  an  action  for  injury  to 
the  person  such  as  the  present  one 
must  be  brought  within  one  year 
from  the  time  the  accident  oc- 
curred. 

That  the  amended  act  was  ap- 
plicable to  the  plaintiff's  case,  and 
that  no  action  could  be  maintained 
by  him  after  July  1 , 1877.  (Dubois 
agt.  City  of  Kingston,  20  Hun,  500.) 

2.  The  provision  of  the  Code  of  Pro- 
cedure (old  Code,  sec.  99,  sub.  2), 
declaring  that  an  action  shall  be 
deemed  commenced,  within  the 
meaning  of  the  statute  of  limita- 
tions, when  the  summons  is  de- 
livered   to    the  sheriff    or  other 
officer  with  intent  that  it  shall 
actually  be  served,  applied  only 
to  defendants  who  were  parties  to 
the  action  at  the  time  of  such  de- 
livery, or  who  were  made  parties 
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before  the  statute  had  run  against 
the  claim  upon  which  the  action 
was  brought.  (Shaw  agt.  Cock,  78 
N.  T.,  194.) 

8.  Such  delivery  of  the  summons 
did  not  prevent  the  running  of  the 
statute  in  favor  of  persons  who, 
although  liable  upon  the  obliga- 
tion sued  upon,  were  not  named 
as  defendants  in  the  summons; 
and  it  is  immaterial  whether  the 
omission  was  by  design  or  through 
ignorance,  mistake  or  inadvert- 
ence. (Id.) 

I.  So,  also,  where  by  order  amend- 
ing the  summons  a  new  party  de- 
fendant was  brought  in,  the  suit 
was  only  commenced  as  to  him 
when  thus  brought  in ;  and  if  be- 
tween the  time  of  the  commence- 
ment of  the  action  as  to  the  origi- 
nal parties,  and  the  time  when  the 
new  defendant  was  brought  in, 
the  period  of  limitation  had  ex- 
pired, a  plea  of  the  statute  in  bar 
of  his  liability  is  good.  (Id.) 

5.  After  the  satisfaction  of  a  judg- 
ment in  favor  of  plaintiff,  it  is 
within  the  discretion  of  the  court 
to  vacate  it  and  to  amend  the 
complaint  by  adding  new  causes 
of  action,  although  by  so  doing 
the  statute  of  limitations  is  avoid- 
ed. (Hatch  agt.  Central  Nat.  Bk., 
78  N.  F.,  487.) 


STAY  OF  PROCEEDINGS. 

1.  A  stay  of  proceedings  will  be 
granted  to  enable  a  party  to  review 
an  order  denying  an  application 
to  make  a  pleading  more  definite 
and    certain.      (Brinkerhoff  agt. 
Perry,  ante,  155.) 

2.  Where,  in  respect  to  the  original 
pleading,  the  general  term  enter- 
tained an  appeal  from  an  order  of 
special  term  denying  an  applica- 
tion to  compel  plaintiff  to  amend 
by  making  more  definite  and  cer- 


tain, and  ordered  that  the  com- 
plaint be  so  amended : 

Held,  the  presumption  is  that 
such  appeal  was  properly  enter- 
tained, and  that  the  general  term 
will  entertain  a  second  appeal  in 
the  same  case.  (Id.) 

3.  A  stay  of  proceedings  upon  judg- 
ment of  foreclosure,  pending  ap- 
peal to  the  general  term,  is  discre- 
tionary and  plaintiff  is  not  entitled 
as  matter  of  right  to  a  deficiency 
undertaking.  Where  the  fore- 
closure is  upon  leasehold  prem- 
ises, and  ' '  there  is  a  receivership 
for  application  of  the  rents,  the 
discretion  granting  a  stay  was 
fairly  exercised.  (Wilson  agt. 
Grant,  ante,  350.) 


STILWELL  ACT. 

1.  Where  a  defendant  has,  before 
the  entry  of  judgment  in  an  ac- 
tion, been  arrested  and  held  to 
bail  under  an  order  of  arrest, 
which  order  has  not  been  vacated, 
and  where  the  defendant  has  not 
been  discharged  therefrom,  nor 
his  bail  exonerated,  the  plaintiff 
cannot,  after  the  entry  of  judg- 
ment, procure  his  arrest  for  the 
same  offense,  upon  a  warrant  issued 
under  and  by  virtue  of  the  Stil- 
well  act.  (Towwend  agt.  Neben- 
zahl,  2QHun,  81.) 


STIPULATION. 

1.  Where  judgment  absolute  was 
rendered  against  a  defendant  in 
accordance  with  his  stipulation, 
given  on  appeal  from  an  order 
granting  to  plaintiff  a  new  trial, 
and  a  reference  was  ordered  to 
ascertain  the  amount  due  to  the 
plaintiff,  the  referee  reporting  that 
nothing  was  due  to  the  plaintiff, 
but  that  there  was  a  sum  due  to 
the  defendant  on  his  counter- 
claim: 

Held,  that  the  defendant's  right 
to  affirmative  relief  was  lost  by 
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the  judgment  rendered  on  his 
stipulation,  and  that  he  could  not 
enter  judgment  for  the  amount 
found  due  him.  (See  The  People 
agt.  Denison,  ante,  157.)  (Rust 
agt.  Rausdt,  ante,  389.) 

2.  An  oral  agreement  between  the 
parties  to  an  action  on  trial  before 
a  referee,  entered  by  a  stenogra- 
pher upon  his  minutes,  leaving  it 
to  the  referee  to  fix  his  own  com- 
pensation, is  not  an  agreement  in 
writing  by  the  parties  for  another 
rate  of  compensation    than  that 
prescribed,  such  as  is  authorized 
by  the  provision  of  the  Code  of 
Procedure  (old  Code,  sec.  313)  regu- 
lating referees'  fees.    (First  Nat. 
Bank  of  C.  agt.  Tomajo,  77  If.  Y., 
476.) 

3.  If  such  an  agreement  can  be  con- 
sidered one  in  writing,  it  is  not 
binding  as  it  does  not  fix  any  rate 
of  compensation.    (Id.) 

4.  The  cases  holding  that  oral  agree- 
ments between   parties   or  their 
attorneys,  made  in  open  court,  in 
respect  to  matters  connected  with 
the  litigation,  are  binding  and  will 
be  enforced,  have  no  application 
to  such  an  agreement,  as  it  has 
reference  to  a  matter  wholly  col- 
lateral to  the  litigation  which  is 
regulated  by  statute.    (Id.) 

See  ARREST. 

Mayer  agt.  RotliscMd,  ante,  510. 


STREETS  AND  SIDEWALKS. 

1.  Streets  which  include  sidewalks 
are  for  the  use  of  the  public  at 
large.    Any  obstruction  erected  on 
the  streets  or  sidewalks  without 
the  sanction  of  the  legislature  is  a 
nuisance.      (Ely   agt.    Campbell, 
ante,  333.) 

2.  A  local    municipal    corporation 
cannot  give  a  valid  permission  to 
any  one  to  occupy  the  streets  or 
sidewalks  with  continuing  erec- 
tions or  other  obstructions  with- 


out express  power  conferred  by 
statute.    (Id.) 

3.  The  municipal  legislature  of  the 
city  of  New  York  has  no  power 
to  authorize  the  occupation  of  the 
streets  and  sidewalks,  in  the  neigh- 
borhood   of    the    markets,    with 
stands  and  booths  to  be  kept  and 
maintained    continuously    at    all 
hours  of  the  day.    (Id.) 

4.  It  is  the  duty  of  the  commissioner 
of  public  works  to  remove  all  il- 
legal obstructions  placed  upon  the 
streets  and  sidewalks.     (Id.) 


SUMMARY  PROCEEDINGS. 

1.  The  acceptance  of  a  chattel  mort- 
gage postponing  the  payment  of 
past  due  installments  of  rent  upon 
a  lease,  and  securing  the  payment 
of  the  subsequent  installments  of 
rent  as  they  mature,  does  not  pre- 
vent the  lessor  from  maintaining 
summary    or    other    proceedings 
founded  on  a  default  in  the  pay- 
ment of  the  subsequently  accrued 
installments.     (The  People  esc  rel. 
Beattie  agt.  McAdam,  ante,  19.) 

2.  In  summary  proceedings  to  recover 
the  possession  of  real  property,  a 
landlord  being  a  non-resident,  but 
owning  property  in  the  city  and 
county  of  New  York,  cannot  be 
required  to  file  security  for  costs. 
(Hauler  agt.  Johnson,  ante,  432.) 

3.  This  proceeding  is  not  "such  a 
special  proceeding  instituted  in  a 
court  of  record      as  is  contem- 
plated by  section  3279  of  the  Code 
of  Civil  Procedure.     (Id.) 

4.  Summary  proceedings  under  the 
statutes  to  recover  the  possession 
of  lands,  &c. ,  commenced  before 
one  marine  court  justice  may  be 
continued  before  another  by  con- 
sent of  the  parties.     (People  ex  rel. 
Jackson  agt.  McAdam,  ante,  465.) 

5.  Where  a  tenant  knowingly  sublets 
a  portion  of  the  demised  premises 
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for  a  policy  shop,  the  lease  of  the 
tenant  may  be  annulled  by  the 
landlord,  and  the  tenant  may,  un- 
der the  statute  in  reference  to 
illegal  trades,  be  removed  by  sum- 
mary proceedings,  the  same  as  if 
he  were  an  overholding  tenant. 
(Shaw  agt.  McCarty,  ante,  487.) 

6.  After  the  forfeiture  has  once  at- 
tached,  it  cannot  be  discharged 
by  the  tenant  abating  the  nuis- 
ance.    The  reasons  stated.     (Id. ) 

7.  Where  summary  proceedings  are 
instituted  in  one  of  the  district 
courts  of  the  city  of  New  York, 
to  dispossess  a  tenant  for  non-pay- 
ment of  rent,  it  is  not  necessary 
to  state  in  the  summons  that  the 
premises  are  situate  within   the 
judicial  district  in  which  the  said 
proceedings  are  instituted.    (Peo- 
ple ex  rel.  Ducliardt  agt.  Kelly,  20 
Hun,  549.) 

8.  Although  where  the  premises  are 
described  in  the  landlord's  affidavit 
as  situated   on  a  certain  street, 
which  said  street  lies  wholly  with- 
in the  statutory  boundaries  of  one 
of  the  judicial  districts  of  the  city 
of  New  York,  the  court  will  take 
judicial  notice  of   the  fact  that 
such  premises  are  situated  within 
such  district;  yet,  where  they  are 
described  by  the  street  and  num- 
ber,    and    such    street     extends 
through  two  or  more  judicial  dis- 
tricts, the  court  will  not,  from  the 
number  of  the  house,  determine 
its  position  upon  the  said  street, 
and  will  not,  therefore,  take  judi- 
cial   cognizance  of    the    judicial 
district  within  which  it  is  situ- 
ated.   (Id.) 

9.  How  far  a  party  is  bound  by  an 
implied  concession  of  the  existence 
of  a  fact.     (Id.) 

10.  The  court  will  only  restrain  the 
dispossession  of  a  tenant,  under  a 
warrant  in  summary  proceedings, 
in  cases  of  fraud,  surprise,  or  un- 
due advantage  in  the  actual  con- 


duct of  the  proceedings.     (Arm- 
strong agt.  Cummings,  20  Hun,  313.) 

11.  The    court    will    take    judicial 
notice  that  premises  described  by 
the  street  on  which  they  are  situ- 
ated are  within  a  certain  judicial 
district  where  the  entire  street  is 
within  the  statutory  boundaries 
of  such  district.     (Id.) 

12.  The  provisions  of  the  Revised 
Statutes  authorizing  the  disposses- 
sion of  a  tenant  by  summary  pro- 
ceedings, for  non-payment  of  rent, 
are  applicable  to  a  lessee  of   a 
furnished  house  at  a  gross  rent; 
the  furniture  in  such  a  case  is  but 
an  incident,  and  the  rent  issues 
out  of  the  land  only.     (Id.) 


SUMMONS. 

1.  A  summons  or  notice  to  the  de- 
fendant for  the  commencement  of 
a  suit  is  certainly  process  quite  as 
much  as  a  capias  or  a  subpoena  to 
appear  and  answer  is  process,  and 
must  be  issued  by  the  court  under 
its  seal.    (DwigJit  agt.  Merritt,  ante, 
320.) 

2.  A  summons  signed  by  an  attorney, 
but  not  under  the  seal  of  the  court, 
is  not  such  process  as  is  intended 
by  the  statute.     (Id.) 

3.  The  power  to  amend  the  process 
given  by  sections  948  and  954  of 
the  United  States  Revised  Statutes 
is  power  to  amend  a  want  of  form 
in  process,  but  does  not  apply  to 
a  summons  in  this  form.     There 
must   first    be    a    process    to  be 
amended;  and  a  summons  issued 
in  this  manner  is  no  process.    (Id.) 

4.  Where  the  defendant,  residing  in 
another   district,    is  enticed  and 
induced  to  come  into  the  district 
where  the  plaintiff  resides  by  the 
false  representations  or  deceptive 
contrivances  of  the  plaintiff,  or  of 
any  one  acting  in  his  behalf,  for 
the  purpose  of  serving  legal  pro- 
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cess  upon  him,  and  the  same  is 
served  through  such  improper 
means,  such  service  is  illegal  and 
ought  to  be  set  aside  and  the  pro- 
cess should  be  dismissed.  (Steiger 
agt.  Bonn,  ante,  496.) 

5.  Where  the  defendant  had  been 
brought  from  New  York  to  New- 
ark, New  Jersey,  by  a  forged  tele- 
gram, and  on  his  arrival  he  was 
served  with  the  summons  or  writ 
by  the  Deputy  United  States  Mar- 
shal, who  had  been  engaged  by 
plaintiff  to  make  such  service : 

Held,  that  although  there  is  no 
pretense  that  the  deputy  marshal 
had  any  knowledge  of  the  forged 
telegram,  yet  the  undisputed  facts 
make  such  a  presumption  against 
the  plaintiff  or  his  agent,  who  ac- 
companied the  officer,  that  he  is 
called  upon  to  rebut  them  with 

Sroof  that  he  was  not  privy  to  the 
eception  practiced  upon  the  de- 
fendant.    (Id.) 


SUPPLEMENTARY   PROCEED- 
INGS. 

1.  In  order  to  examine  a  non-resident 
of  the  county  upon  supplementary 
proceedings,  it  must  appear  that 
the  defendant  has  within  the  city 
an  office  for  the  regular  transac- 
tion of  business  in  person,  as  con- 
tradistinguished from  cases  where 
he    transacts   the   same   through 
agents.     (Brown  agt.  Gump  etal., 
ante,  507.) 

See  PRACTICE. 

Wilcox  agt.  Hams,  ante,  262. 

2.  Where  a  judgment  creditor  was 
entitled,  at  the  time  of  his  death, 
to    institute    supplementary  pro- 
ceedings against  his  debtor,  the 
right  conferred  by  section  283  of 
the  Code  upon  his  personal  repre- 
sentative to  institute  and  enforce 
such  proceedings  was  not  taken 
from  them  by  the  subsequent  re- 
peal of  said  section  by  subdivision 
8  of  section  1  of  chapter  417  of 

VOL.  LIX         81 


the  Laws  of  1877,  but  such  right 
was  preserved  and  continued  in 
full  force  by  the  qualification  of 
such  repeal  contained  in  section  3 
of  the  said  act.  (Pardee  agt.  Tttton, 
20  Hun,  76.) 


3.  A  judgment  creditor  is  not  per- 
mitted to  harrass  his  debtor  by 
successive  examinations  in  supple- 
mentary proceedings ;  after  he  has 
once  fully  examined  him,  a  second 
order  will  not  be  granted,  unless 
some  good  reason  be  given  there- 
for, even  though  the  second  appli- 
cation be  founded  upon  another 
judgment  held  by  the  same  cred- 
itor   against    the    same    debtor. 
(Canavan     agt.     Me  Andrew,     20 
Hun,  46.) 

4.  A  receiver,  appointed  in  proceed- 
ings supplementary  to  execution, 
cannot  maintain  an  action  to  en- 
force the  trust  created  by  the  Re- 
vised Statues  (1  R.  8.,  728,  sec.  52), 
in  favor  of  the  creditors  of  one 
paying  the  consideration  for  lands 
which  are  conveyed  to  another. 
( Underwood  agt.  Sutdiffe,  77  N.  T. , 
58.) 

5.  The  judgment  debtor  has  no  in- 
terest, legal  or  equitable,  in  lands 
paid  for  by  him  but  conveyed  to 
another  (sec.  51),  and  the  creditor 
derives  no  right  through  him ;  if  a 
creditor  at  the  time  of  the  convey- 
ance, he  has  simply  an  interest 
created  by  the  statute  as  cestui 
que  trust;  the  trust  does  not  vest 
in  the  receiver,  and  he  is  not  the 
representative  of  the  creditor  in 
respect  to  it.     (Id.) 

6.  Where  a  receiver  has  been  ap- 
pointed   in    proceedings    supple- 
mentary to  execution  instituted  in 
favor  of  one  judgment  creditor,  in 
an  action  brought  by  another  judg- 
ment creditor,  to  set  aside  such 

Rroceedings  on  the  ground  of  col- 
ision,  it  is  in  the  discretion  of  the 
court  to  appoint  another  receiver, 
and  to  direct  the  first  receiver  to 
hand  over  to  him  the  property 
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received.     (ConnoUy  agt.  Krete,  78 
N.  T.,  620.) 


SUPREME  COURT. 

1.  The  supreme  court  at  chambers 
or  a  county  judge  has  not  juris- 
diction to  grant  a  writ  of  habeas 
corpus  upon  the  application  of  a 
wife,  living  in  a  state  of  separa- 
tion from  her  husband,  respecting 
the    custody    of   a  minor   child. 
(The    People   ex   rel.    Ward   agt. 
Ward,  ante,  174.) 

2.  The  writ  is  founded  upon  3  Re- 
vised Statutes  (Banks'  6th  ed. ,  page 
163),  and  the  application  must  be 
made  to  the  supreme  court,  and  it 
must  be  not  only  granted  by,  but 
returnable    before    the    supreme 
court.    (Id.) 

SURETIES. 

1.  A  surety,  upon  an  undertaking 
given  on  an  appeal  to  the  court  of 
appeals  pursuant  to  section  1326 
of  the  Code  of  Civil  Procedure, 
who  is  engaged  in    the    milling 
business,  and  who  rents  and  oc- 
cupies a  mill  within  the  state  and 
owns  the  machinery  therein,  is  to 
be     deemed     a     "householder," 
within  the  meaning  of  section  812 
of  the  Code  of  Civil  Procedure, 
and  is  sufficient  for  the  purpose 
of  the  undertaking.     (Delamater 
et  al.  agt.  Byrne,  ante,  71.) 

2.  Where  justification  of  sureties  on 
appeal  to  the  court  of  appeals  has 
been      inadvertently     adjourned 
"out  of  court,"  the  appellant  has 
no  such  "fixed  right"  to  sue  on 
the  undertaking  to  the    general 
term  as  prevents  the  court  from 
directing  the  new  bond  to  be  filed 
nunc  pro  tune.     (Hardt  et  al.  agt. 
Schulting,  ante,  353.) 


SURROGATES. 

1.  Chapter  394  of  the  Laws  of  1870, 
entitled  "An  act  to  confer  addi- 


tional powers  upon  surrogates  and 
to  authorize  an  examination  as  to 
the  effects  of  deceased  persons," 
is  unconstitutional,  inasmuch  as 
sections  5  and  6  thereof  are  clearly 
unconstitutional  and  the  act  indi- 
visible. (Matter  of  Rosenthal,  ante, 
327.) 


TENANTS  IN  COMMON. 

1.  Henry  Huntington  died  in  1846, 
leaving  a  will  whereby  he  gave  to 
his  daughter,  Henrietta  D.Wright, 
the  use  or  income  of  a  certain 
share  of  his  real  and  personal 
property,  to  have  and  to  hold  for 
her  life,  and  at  her  decease  the  said 
share  was  to  go  absolutely  to 
her  heirs.  The  said  Henrietta  D. 
Wright  died  in  1865  leaving  two 
children,  to  wit,  the  plaintiff  and 
the  defendant  Wright.  By  the 
will  of  their  grandfather  the  ex- 
ecutors and  trustees  were  empow- 
ered to  sell,  convey  and  pay  over 
and  transfer  to  the  different  devi- 
sees their  share  or  portion.  These 
children  took  equally,  share  and 
share  alike.  In  1866  and  1868  the 
executors  transferred  real  and  per- 
sonal property  to  the  plaintiff  and 
defendant  Wright,  jointly.  B.  N. 
Huntington  was  the  acting  trustee 
and  executor.  Some  seven  or 
eight  years  ago  accounting  pro- 
ceedings were  had  and  it  was 
found  that  there  was  still  coming 
to  plaintiff  and  defendant  Wright 
from  their  grandfather's  estate 
$190,000.  The  said  executor,  B. 
N.  Huntington,  made  an  assign- 
ment for  the  benefit  of  creditors 
in  1876,  and  a  large  portion  of  the 
property  so  assigned  by  him  com- 
prised the  property  of  the  grand- 
father's estate.  All  of  this  prop- 
erty, both  real  and  personal  (with 
some  exception^  of  minor  import- 
ance), was  transferred  by  B.  N. 
Huntington's  assignee  to  the  plain- 
tiff and  defendant  Wright,  jointly, 
in  part  payment  of  what  was  still 
coming  to  them  under  the  will. 
The  defendant  Wright,  from  time 
to  time,  received  the  proceeds 
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from  the  joint  sales  of  the  prop- 
erty, which  came  to  him  and 
plaintiff  as  tenants  in  common 
from  their  grandfather's  estate, 
and  from  the  bonds,  mortgages 
and  contracts,  the  plaintiff  uniting 
in  the  deeds,  and  in  some  instances 
uniting  with  the  defendant  in  sat- 
isfying mortgages  that  had  been 
paid  to  the  defendant  Wright,  but 
it  was  agreed  between  the  parties 
that  the  defendant  should  account 
to  the  plaintiff  on  final  settlement 
for  all  the  moneys  received  by  him 
from  this  property  held  by  them 
as  tenants  in  common,  and  that 
when  they  received  what  they 
could  from  the  estate  the  plaintiff 
was  to  have  her  share  on  final  set- 
tlement of  the  propertv  which 
came  to  them  from  their  grand- 
father's estate.  The  defendant 
Wright  has  received  from  this 
joint  property  about  the  sum  of 
$226,888,  and  has  paid  over  to  the 
plaintiff  not  to  exceed  $9,000. 
There  is  still  remaining  of  this 
property,  which  stands  in  the 
name  of  plaintiff  and  defendant 
Wright,  real  estate  of  the  value  of 
about  $95,000,  and  personal  prop- 
erty, contracts,  &c.,  to  the  amount 
of  about  $10,000.  On  the  14th 
day  of  January,  1878,  the  defend- 
ant Wright  made  a  general  assign- 
ment for  the  benefit  of  creditors 
to  the  defendant  Searles,  who  has 
qualified  and  is  now  acting  as  such 
assignee,  and  said  assignee  now 
claims  to  hold  for  the  benefit  of 
creditors  one-half  part  of  all  the 
real  and  personal  property  now  re- 
maining in  the  name  of  plaintiff 
and  his  assignor,  the  defendant 
Wright.  In  an  action  brought  by 
plaintiff  for  an  accounting  and  to 
have  the  property  undisposed  of 
set  apart  to  the  plaintiff,  or  that 
her  half  of  what  the  defendant 
might  have  disposed  of  be  declared 
a  lien  on  the  legal  estate  of  Wright 
or  his  assignee  in  the  balance : 

Held,  first,  that  where  tenants 
in  common  sell  and  convey  prop- 
erty and  one  receives  the  entire 
purchase-money  the  other  can 
maintain  an  action  for  money  had 


and  received  to  recover  his  pro- 
portion of  the  price.  So  he  can 
to  recover  his  share  of  the  rente 
received  by  the  cotenant,  but  that 
will  not  bar  his  remedy  for  an 
equitable  adjustment  and  lien. 

Second.  That  an  action  of  ac- 
count will  lie  in  this  case.  That 
action  is  in  its  nature  equitable, 
although  given  by  statute;  it  was 
before  and  still  is  a  matter  of 
equitable  cognizance.  It  involves 
the  idea  of  agency,  an  implied 
trust,  and  whatever  remedy  is  ap- 
propriate in  such  an  action  can  be 
invoked  hereby  by  the  plaintiff. 

Third.  That  the  subject  of  th« 
tenancy  was  the  undivided  share 
of  the  two  in  the  estate  of  their 
grandfather,  and  the  fact  that  it 
was  handed  over  to  them  in  dif- 
erent  parcels  or  by  different  in- 
struments does  not  change  the 
subject  of  the  tenancy.  The 
whole  is  to  be  considered  one  sub- 
ject. 

Fourth.  That  the  plaintiff  has 
an  equitable  lien  on  the  share  of  her 
brother,  the  defendant  Wright,  in 
the  balance  as  it  now  exists  for 
her  share  of  what  her  brother  has 
received  in  excess  of  her. 

Fifth.  The  rights  of  the  assignee 
of  defendant  Wright  are  no  greater 
than  the  rights  of  the  latter  would 
be.  The  assignee  takes  subject 
to  all  equities  of  third  persons. 
(Wright  agt.  Wright,  ante,  176.) 


TRADE-MARK. 

1.  Where  the  case  clearly  shows  that 
the  plaintiffs  and  those  through 
whom  they  claim  were  the  first  to 
use  the  word  "  royal "  as  a  portion 
of  their  trade-mark  in  connection 
with  flavoring  extracts,  and  have 
continued  its  use  for  a  considera- 
ble number  of  years : 

Held,  that,  such  appropriation 
of  this  word,  although  it  is  a  com- 
mon one,  to  distinguish  an  article 
produced  by  them,  and  although 
it  is  only  applied  to  one  grade  of 
the  article  they  manufacture,  but 
by  which  distinctive  appellation 
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it  has  come  to  be  known,  dealt  in 
and  used,  gives  to  the  plaintiffs  the 
right  to  its  exclusive  use  in  respect 
to  such  production,  and  such  right 
will  be  protected.  (Royal  Baking 
Powder  Company  agt.  Sherritt  et 
al.,  ante,  17.) 

2.  The  plaintiffs   coined  the  com- 
pound word  "  Electro- Silicon  "  and 
applied  it  to  a  polishing  powder 
prepared  by  them  from  an  infu- 
sorial deposit.     They  put  up  the 
powder  in  appropriate  packages 
and  acquired  a  large  sale  there- 
for.   (Electro-Silicon  Company  agt. 
Trash,  ante,  189.) 

3.  The  defendant,  with  a  view  to  imi- 
tate their  preparation,  prepared  a 
powder  to  be  used  for  the  same 
purpose  and  put  it  up  in  pack- 
ages similar  to  those  of  the  plain- 
tiff and  designated  it  ' '  Electric- 
Silicon"  and  have  offered  it  for 
sale: 

Held,   that  they  should  be  re- 
strained.    (Id.) 

4.  An  imitation  of  the  packages,  la- 
bels and  manner  of  dressing  goods 
of  another  will  be  restrained  by 
injunction  where   the  party  has 
combined  these  things  in  such  a 
manner  as  to  invade  the  plaintiff's 
rights,  secured  by  their  first  adop- 
tion in  combination,  and  in  a  way 
well  calculated  to  deceive  buyers 
of    the    article.      (Electro-Silicon 
Company  agt.  Levy,  ante,  469.) 


TRIAL. 

1.  In  an  action  upon  a  promissory 
note,  the  defense  was,  in  sub- 
stance, that  defendants  purchased 
for  plaintiff,  and  with  her  money, 
certain  United  States  bonds;  that 
she,  not  desiring  to  be  known  as 
the  purchaser,  they  were  bought 
in  a  defendant's  name,  and  left  in 
their  hands  for  safe  keeping,  the 
note  being  given  as  a  means  of  in- 
suring the  delivery  of  the  bonds 
when  called  for,  or  of  obtaining 


a  compensation  therefor  if  they 
were  withheld ;  and  that  the  bonds 
were  subsequently  delivered  to 
plaintiff's  husband,  who  was  her 
authorize^  agent.  Upon  the  trial 
one  of  the  defendants  was  allowed 
to  testify  to  conversations  with 
plaintiff's  husband,  who  was  then 
deceased,  in  one  of  which  he  re- 
quested witness  to  go  and  pur- 
chase the  bonds  in  his  own  name. 
No  authority  had  been  shown  in 
plaintiff's  husband  to  act  for  her, 
and  the  evidence  was  objected  to 
on  that  ground ;  the  authority  was 
subsequently  proved,  and  it  ap- 
peared from  the  record  that  the 
trial  court  knew  that  this  should 
be  established  before  the  declara- 
tions were  competent: 

Held,  that  the  objection  was  sim- 
ply to  the  order  of  proof,  which 
is  always  in  the  discretion  of  the 
court,  and  so  was  untenable. 
(Plainer  agt.  Plainer,  78  N.  Y.,  90.) 

2.  The  denial  of  a  motion  to  strike 
out  incompetent  evidence  admit- 
ted on  a  jury  trial  without  objec- 
tion is  not  error ;  it  may  be  retained 
in  the  discretion  of  the  court ;  the 
remedy  of  the  party  is  to  ask  for 
instructions  to  the  jury  to  disre- 
gard it.    (Id.) 

3.  Where  a  witness,  in  answering  a 
proper  question,  with  proper  and 
responsive    matter,     testifies     to 
something,   irresponsive  and    in- 
competent, an  objection  does  not 
reach  it;  the  proper  course  is  for 
the  party  to  move  to  strike  out  the 
improper  portion  of  the  answer, 
or  to  ask  instructions  to  the  jury 
that  they  disregard  it.     (Id.) 

4.  It  seems,  that  where,  at  the  close 
of  the  evidence  upon  a  jury  trial, 
both  parties  ask.  the  court  to  direct 
a  verdict  in  iheir  favor  respect- 
ively, it  will  be  assumed  that  they 
intend  to  waive  the  right  of  sub- 
mission to  the  jury  and  consent 
that  the  court  shall    decide  the 
questions  of  law  and  fact  involved. 
(Koehler  agt.  Adler,  78  N.  Y.,  287.) 
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5.  But  this  presumption  is  repelled 
when  the  party  whose  request  is 
denied  thereupon  asks  to  go  to  the 
jury  upon  the  questions  of  fact. 
(Id.) 

6.  A  court  or  jury  is  not  bound  to 
adopt  the  statements  of  a  witness, 
simply  for  the  reason  that  no  other 
witness  has  denied  them,  and  that 
the  character  of  a  witness  is  not 
impeached;  the  witness  may  be 
contradicted  by  circumstances  as 
well  as  by  statements  of  others, 
contrary  to  his  own,  or  there  may 
be  such  a  degree  of  improbability 
in  his  statements  as  to  deprive 
them  of  credit  however  positively 
made.     (Id.) 

7.  In  an  action  brought  to  recover 
damages  for  the  death  of  the  wife 
of  a  tenant  who  occupied  rooms  in 
the  rear  of  a  house  in  the  city  of 
Brooklyn,  which  was  not  provided 
with  a  fire-escape  as  required  by 
the  city  charter  (sec.  3?,  tit.   13, 
chap.  863,  Laws  0/1863),  and  which 
was  destroyed  by  fire,  causing  such 
death,  it  appeared  that  if  a  fire- 
escape  had  been  placed  at  the  rear 
of  the  house  the  deceased  could, 
and    probably   would,    have    es- 
caped; there  was  no  proof  as  to 
where    fire    escapes    are   usually 
placed,  or  whether  the  front  or 
rear  of  this  house  would  have  been 
the  most  suitable  place  for  one: 

Held,  that  it  was  proper  to  as- 
sume, from  the  structure  of  the 
house  and  of  fire-escapes,  that  one 
would  probably  have  been  placed 
in  the  rear;  and  t  hat  the  jury  were 
justified  in  finding  that  the  de- 
ceased would  have  escaped  had 
the  defendant  discharged  his  duty. 
(Willy  agt.  Mulledy,  78  N.  T.,  310.) 

8.  Defendant  had  once  provided  a 
ladder  to  reach  the  scuttle  in  the 
roof,   but  there  had    been  none 
there  for  many  months  before  the 
fire ;  the  evidence  tended  to  show 
that  the  deceased  knew  where  the 
scuttle  was,   that  she    had  time 
after  notice  of  the  fire  to  reach  it, 
and  that,  as  she  was  making  efforts 


to  escape,  she  probably  tried  to 
escape  in  that  direction  and  failed 
for  want  of  the  ladder. 

Held,  that  this  was  sufficient  to 
authorize  a  verdict  for  plaintiff. 
(Id.) 

9.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  plaintiff's  intestate,  the 
court  refused  to  charge  that  the 
jury,  in  estimating  the  damages, 
might  take  into  consideration  the 
fact  that  plaintiff  would  be  entitled 
to  the  property  of  the  deceased  as 
her  next  of  kin: 

Held,  no  error.  (Terry  agt.  Jeio- 
ett,  78  N.  T.,  339.) 

10.  This  action  was  brought  by  plain- 
tiff ,  as  assignor  for  the  benefit  of 
creditors  of  J. ,  for  the  alleged  con- 
version  of    goods    levied   on  by 
defendant  R. ,  as  sheriff,  by  virtue 
of  an  execution  against  H.,  in  favor 
of  the  other  defendants.    Plaintiff 
gave  in  evidence  a  judgment-roll 
in  an  action  brought  by  him  against 
J.,  H.  and  another,  to  determine 
the  title  to  the  goods.     The  judg- 
ment therein  determined  that  the 
title  to  the  goods  was  originally  in 
H. ;  that  she  transferred  them  to 
J.  as  security  for  money  loaned  by 
him,  and  that  by  the  assignment 
to  plaintiff  he  acquired  J.'s  inter- 
est.    Defendants'  answers  alleged 
substantially    that    the    property 
belonged  to  H.  and  was  seized  by 
virtue  of  an  execution  against  her. 
Defendants   offered  to  prove  by 
competent  legal  evidence  the  alle- 
gations of  the  answer;  this  offer 
was  rejected: 

Held,  that  under  the  answer  de- 
fendants had  a  right  to  show  that 
the  transfer  to  J.  was  as  to  them 
fraudulent  and  void,  leaving  the 
title  in  H. ;  that  the  offer  was  in 
effect  to  prove  this,  and  its  exclu- 
sion therefore  was  error.  (Ray- 
mond agt.  Richmond,  78  N.  Y.,  351.) 

11.  Upon  the  tria]  of  an  action,  a 
party  holding  the  affirmative  of 
an  issue  is  bound  to  introduce  all 
the  evidence  upon  his  side  before 
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he  closes;  having  rested,  and  the 
opposite  side  having  closed,  it  is 
entirely  in  the  discretion  of  the 
court  whether  to  allow  said  party 
to  introduce  new  evidence  to  main- 
tain the  issue,  or  to  re-examine  a 
witness  on  his  part  as  to  transac- 
tions previously  testified  to.  (Mar- 
shall agt.  Dames,  78  N.  T.,  414.) 

12.  Where  a  party,  as  a  witness  to 
sustain  an  issue  as  to  which  he 
has  the  affirmative,  testifies  to  one 
conversation,  which  is  denied  on 
the  other  side,  he  is  not  entitled, 
as  a  matter  of  right,  to  prove  an- 
other as  to  which  he  has  not  pre- 
viously testified,  even  though  it 
tends  to  support  his  original  state- 
ment.    (Id.) 

13.  A  defense  made  by  way  of  new 
matter  not  constituting  a  counter- 
claim   is    deemed    controverted; 
and  plaintiff,  without    pleading, 
may  traverse  or  avoid  it,  and  is 
entitled  to  the  benefit  of  every 
possible  answer  to  it  the  same  as 
if  pleaded,  for  that  purpose  evi- 
dence, admissible  under  the  prin- 
ciples   of    either  law  or  equity, 
takes  the  place  of  pleading.    (Ar- 
thur agt.  Homestead  F.  Ins.  Co.,  78 


14,  In  an  action  to  recover  damages 
for  injuries  to  plaintiff's  horse,  let 
by  him  to  defendant,  alleged  to 
have  been  occasioned  by  the  neg- 
ligence of  the  latter,  defendant 
claimed  that  the  horse  was  vicious, 
and  evidence  was  given  on  the 
trial,  on  both  sides,  on  that  ques- 
tion. The  court  charged  substan- 
tially that  if  the  damage  was  occa- 
sioned by  a  defect  in  the  horse  or 
harness,  and  would  not  have  oc- 
curred if  those  defects  had  not 
existed,  defendant  was  not  respon- 
sible; also,  that  if  the  defendant 
or  his  servants  were  to  some  extent 
guilty  of  negligence,  yet  if  the 
defect  or  default  in  the  property 
did  exist,  and  but  for  it  the  dam- 
age would  not  have  resulted,  plain- 
tiff could  not  recover.  Subse- 
quently the  court  charged  that  it 


was  incumbent  upon  plaintiff  to 
show  by  a  preponderance  of  evi- 
dence that  the  horse  was  not  vi- 
cious ;  this  was  excepted  to : 

Held,  no  error;  that  the  burden 
of  proof  upon  the  whole  case  was 
upon  plaintiff,  and  it  was  incum- 
bent upon  him  to  satisfy  the  jury 
by  a  preponderance  of  evidence 
that  the  injury  was  occasioned  by 
defendant's  negligence  alone,  and 
that  he  himself  was  free  from  fault 
contributing  to  it;  that  the  charac- 
ter of  the  horse  having  been  as- 
sailed by  evidence,  the  burden 
rested  upon  plaintiff  to  sustain  it, 
or  to  show  that  it  had  not  contrib- 
uted to  the  injuries.  (Hale  agt. 
Smith,  78  N.  T.,  480.) 

15.  The  court  on  motion,  or  of  its 
own  volition,  may  direct  questions 
of  fact  in  an  action  to  be  tried  at 
circuit.     (Kellum  agt.  Durfoo,  78 
N.  T.,  484.) 

16.  A  cause  was  moved  for  trial  at 
circuit ;  by  direction  of  the  court 
it  was  placed  on  the  special  term 
calendar.    The  special    term  or- 
dered   additional    parties   to    be 
brought  in  as  parties  defendant. 
On  appeal  from  such  order  the 
general  term  reversed  it  and  di- 
rected the  cause  to  be  placed  on 
the  circuit  calendar  for  trial. 

Held,  that  the  general  term  order 
was  not  appealable ;  that  any  ques- 
tion as  to  the  mode  of  trial,  or  as 
to  parties,  could  and  should  be 
raised  upon  trial,  and  an  excep- 
tion taken,  to  be  heard  on  appeal 
from  judgment  (Id.) 


UNDERTAKING. 

1.  A  surety,  upon  an  undertaking 
given  on  an  appeal  to  the  court  of 
appeals,  pursuantto  section  1326 
of  the  Code  of  Civil  Procedure, 
who  is  engaged  in  the  milling 
business,  and  who  rents  and  occu- 
pies a  mill  within  the  state  and 
owns  the  machinery  therein,  is  to 
be  deemed  a  "  householder,"  with- 
in the  meaning  of  section  812  of 
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the  Code  of  Civil  Procedure,  and 
is  sufficient  for  the  purpose  of  the 
undertaking.  (Delamater  et  al.  agt. 
Byrne,  ante,  71.) 

2.  A  plea  of  former  suit  pending  was 
interposed  in  an  action  upon  an 
undertaking  given  on  appeal.  It 
appeared  that  a  former  action  had 
been  brought,  the  complaint  in 
which  omitted  to  allege  that  notice 
of  judgment  had  been  served  as 
required  by  the  Code  of  Procedure 
(old  Code,  sec.  348);  the  complaint 
was  demurred  to  and  demurrer 
sustained  because  of  this  omission ; 
and  before  the  commencement  of 
the  second  action  the  former  suit 
had  proceeded  to  final  judgment 
on  the  demurrer,  which  judgment 
remained  unsatisfied.  Notice  of 
judgment  was  served  after  the 
commencement  of  the  first  and 
prior  to  the  second  action: 

Held,  that  the  plea  was  not  sus- 
tained; also  that  the  former  judg- 
ment was  not  a  bar.  (Porter  agt. 
Kingtbury,  77  N.  T.,  164.) 

8.  Also,  held,  that  an  appeal  brought 
in  the  first  action,  after  the  com- 
mencement of  the  second,  had 
no  retroactive  effect,  so  as  to  sus- 
tain the  plea.  (Id.) 

4.  An  action  was  brought  by  a  cor- 
poration to  recover  possession  of 
personal  property  in  which  a 
claim  for  the  immediate  delivery 
of  the  property  was  made.  A  re- 
ceiver of  the  corporation  was  sub 
sequently  appointed  and  was  sub- 
stituted as  plaintiff  in  its  stead; 
judgment  was  rendered  in  favor 
of  defendant,  in  the  usual  form, 
for  a  return  of  the  property  or 
for  its  value,  and  execution  was 
issued  thereon,  which  was  returned 
unsatisfied.  In  an  action  upon  the 
undertaking  given  by  said  plain- 
tiff upon  such  claim,  held,  that 
defendant  could  not  object  that 
the  execution  was  irregularly 
issued,  it  being  against  an  officer 
of  the  court,  and  issued  without 
leave;  tliat  if  the  execution  was 
improperly  issued  it  could  only  be 


vacated  by  motion  made  for  that 
purpose,  (Harrison  agt.  Wilton, 
78  N.  T.,  390.) 

5.  The  defendants  in  a  replevin  suit 
stipulated  that  the  property  was, 
at  the  time  of  the  commencement 
of  that  action,  in  their  possession : 

.fleW.that  they  were  not  estopped 
thereby  in  the  action  upon  the 
undertaking.  (Id.) 

6.  It  is  no  defense  to  an  action  upon 
such    an    undertaking    that    the 
property  is  in  such  position  that 
it  cannot  be  reached ;  the  under- 
taking can  only  be  satisfied  by  a 
redelivery  of  the  property,  or  by 
payment  of  the  judgment.     (Id.) 


VENUE. 

1.  Where  two  causes  of  action,  de- 
scribed in  the  complaint,  related 
to  real  property  situated   in  the 
county  of  Kings,  and    the  other 
causes  of  action  related  to  per- 
sonal property  : 

Held,  that  the  place  of  trial 
should  be  changed  from  New 
York,  where  it  was  improperly 
laid,  to  the  county  of  Kings. 
(Fletcher  agt.  Cooper,  ante,  373.) 

2.  Section  982  of  the  Code  of  Civil 
Procedure  considered.     (Id.) 


WAIVER. 

1.  It  seems,  that  where,  at  the  close 
of  the  evidence  upon  a  jury  trial, 
both  parties  ask  the  court  to  direct 
a  verdict  in  their  favor  respective- 
ly, it  will  be  assumed  that  they 
intend  to  waive  the  right  of  sub- 
mission to  the  jury,  and  consent 
that  the  court  shall   decide  the 
questions  of  law  and  fact  involved. 
(KoeJOer  agt.  Adler,  78  N.  Y.,  287.) 

2.  As  to  whether  when,  after  a  par- 
don, the  judgment  in  a  criminal 
action  is  affirmed    by  reason  of 
proceedings  upon  the  part  of  the 
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defendant,  he  will  be  deemed  to 
have  waived  the  benefit  of  the 
pardon,  qucere.  (EigJimy  agt. 
People,  78  Jf.  T.,  330.) 

3.  The  calling  of  a  witness  is  not  a 
waiver  of  the  right  to  object  to 
testimony  sought  to  be  drawn  out 
on    cross-examination,   which   is 
incompetent  under  section  399  of 
Code  of  Procedure.     (See  Miller 
agt.  Montgomery,  78  N.  Y.,  282.) 

4.  A  provision  in  policy  of  life  in- 
surance, limiting  time  for  bring- 
ing suit  thereon,  not  waived  by 
receipt  of  costs  in  former  action 
on  policy  where  complaint  was 
dismissed,  or  by  stipulation  there- 
in extending  time.     (See  Arthur 
agt.  R.  F.  Ins.  Co.,  78  N.  T.,  462.) 

5.  A  notice  declining   a   defective 
offer  of  judgment,  without  point- 
ing out  defect,    is  not  a  waiver 
thereof.     (See  Rigys  agt.  Waydell, 
18  N.  T.,  586.) 


WILL. 

1.  The  second  clause  of  the  will  pro- 
vided :  "II.  I  give  and  bequeath 
unto  E.  H.  D.,  son  of  W.  C.  D., 
deceased,  the  sum  of  ten  thousand 
dollars  in  trust,  for  the  sole  use 
and  benefit  of  his  two  daughters  " 
(naming  them),  "to  be  given  to 
them  at  such  times  and  in  such 
sums  as  he  shall  think  proper, 
share  and  share  alike  If  either 
of  them  die  before  receiving  their 
share,  then  the  balance  is  to  be 
given  to  the  survivor : " 

Held,  that  there  is  no  such  am- 
biguity or  uncertainty  as  makes  it 
impossible  to  ascertain  the  inten- 
tion of  the  testator,  nor  is  the 
trust  void  as  being  contrary  to  the 
provision  of  the  statute.  There  is 
no  suspension  of  the  power  of 
alienation  beyond  two  lives  in 
being  under  any  circumstances. 
The  trust  terminates  as  to  one-half 
of  the  legacy  upon  the  death  of 
the  first  of  the  beneficiaries,  and 
as  to  the  balance,  it  terminates 


upon  the  death  of  the  survivor. 
Under  no  circumstances  could  the 
trustee  hold  any  portion  of  the 
legacy  after  the  death  of  the  sur- 
vivor. (Kerr  agt.  Dougherty,  ante, 
44.) 

2.  The  fifth  clause  of  the  will  is  as 
follows:  "V.  I  give  and  bequeath 
unto  the  directors  of  the  Union 
Theological  Seminary  of  the  city 
of  New  York,  the  sum  of  ten 
thousand  dollars,  to  be  invested 
as  a  permanent  fund  in  stocks  or 
bonds  of  the  United  States  or  of 
the  state  of  New  York,  the  inter- 
est of  which  shall  be  given  as  sup- 
port to  such  student  or  students 
of  said  seminary  studying  with  a 
view  to  the  Christian  ministry  as 
shall  be  selected  for  the  gift  by  the 
directors : 

Held,  that  the  objection  that  the 
legacy  being  given  as  support  to 
the  students  of  the  seminary, 
which  is  not  one  of  the  specified 
purposes  of  the  incorporation  of 
the  seminary,  cannot  be  main- 
tained, because,  if  the  object  of 
the  corporation  is  the  instruction 
in  theology,  &c.,  the  support  of 
such  students  would  seem  to  be 
included  in  the  general  scope  of 
the  purposes  of  an  institution  of 
that  description. 

Held,  also,  that  the  objection 
that  this  legacy  is  void,  because 
no  purposes,  whatever,  have  been 
enumerated  in  the  act  establishing 
this  corporation,  and  no  object  to 
be  attained  by  the  creation  of  the 
same  is  set  forth  in  its  charter,  is 
untenable,  the  "title ''of  the  act 
of  incorporation  sufficiently  indi- 
cates the  purposes  and  object  to 
be  attained  by  the  creation  of  the 
same.  The  act  incorporates  the 
Union  Theological  Seminary. 
The  purposes  of  the  institution 
are  distinctly  set  forth  in  the  title 
of  the  act  of  incorporation,  giving 
to  the  words  "  Theological  Semi- 
nary "  the  meaning  ordinarily  ap- 
plied thereto.  (Id.) 

3.  The  seventh  clause  of  the  will  is 
as  follows  :  "VII.  I  give  and  be- 
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queath  unto  the  Presbyterian 
Board  of  Home  Missions  the  sum 
of  five  thousand  dollars  :  " 

Held,  that,  a  corporation  which 
is  the  successor  and  representa- 
tive of  another  corporation  cannot 
enforce  the  payment  of  a  legacy 
which  the  original  corporation  had 
no  power  to  receive.  The  legacy 
is,  therefore,  void,  for  the  reason 
that  the  devise  or  bequest  was  not 
executed  at  least  two  months  be- 
fore the  death  of  the  testator  as 
provided  by  the  act  of  1862  incor- 
porating the  Presbyterian  Com- 
mittee of  Home  Missions  of  which 
corporation  the  Presbyterian 
Board  of  Home  Missions  is  the 
successor.  (Id.) 

4.  The  eighth  clause  of  the  will  is 
as  follows:    "VIII.  I  give  and 
bequeath    unto    the    New    York 
Bible  Society  the  sum  of  one  thou- 
sand dollars  : " 

Held,  that,  as  this  corporation 
was  formed  under  the  general  act 
of  1848,  this  bequest  cannot  be  sus- 
tained, the  will  of  the  testator 
having  been  made  less  than  two 
months  prior  to  his  death.  The 
act  of  1860  does  not  affect  or  re- 
strict the  operation  of  the  two 
months'  clause  of  section  6  of  the 
act  of  1848.  (Id.) 

5.  The  tenth  clause  of  the  will  is  as 
follows :    "X.    I   give    and   be- 
queath unto  the  Trustees  of  the 
General  Assembly  of  the  Presby- 
terian Church  of  the  United  States 
of  America,  for  the  use  of   the 
fund  of    Disabled  Ministers,  the 
sum  of  five  thousand  dollars  : " 

Held,  that  a  bequest,  such  as  is 
now  under  consideration,  is,  if 
made  by  a  citizen  of  Pennsyl- 
vania, beyond  all  question  void. 

Held,  further,  that  it  appearing 
that  this  bequest  being  in  contra- 
vention of  the  act  of  the  general 
assembly  of  Pennsylvania,  passed 
in  18  ;5,  is  void  in  Pennsylvania, 
the  domicile  of  the  legatee,  it  is 
consequently  void  in  New  York, 
the  domicile  of  the  testator.  (Id.) 


6.  If  the  law  of  the  testator's  domi- 
cile in  terms  forbid  bequests  for 
any  particular  purpose,  or  in  any 
other  way  limits  the  capacity  of 
the  testator  in  the  disposal  of  his 
property  by  will,  a  gift  in  contra- 
vention of  the  law  of  the  testator's 
domicile  would  be  void  everywhere. 
(Id.) 

7.  The    legacy   contained    in    the 
twelfth    article    of   the    will,    of 
$1,000  to  the  Sabbath  schools  of 
the  Scotch  Presbyterian  Church, 
cannot  be  supported.    There  is  no 
beneficiary  named  who  has  the 
power  to  take.    It  would  be  a  great 
stretch  of  construction  to  put  in 
the  name  of  the  Scotch  Presbyte- 
rian Church  as  beneficiary,  limit- 
ing the  use  of  that  legacy  to  the 
Sabbath  schools.     (Id . ) 

8.  Where,  as  in  this  case,  the  right 
of  corporations  to  take  by  devise 
or  bequest  is  restricted  by  the  law 
of    their    incorporation,    and    is 
thereby  made  subject  either  to  all 
the  provisions  of  law  relating  to 
devises  and  bequests,  or  subject 
to  the  general  laws  of  the  state: 

/  Held,  that  the  legacies  to  the 
Union  Theological  Seminary,  the 
Presbyterian  Board  of  Home  Mis- 
sions, the  New  York  City  Mission 
and  Tract  Society  and  the  Presby- 
terian Hospital  are  void  by  reason 
of  the  provisions  of  section  6  of 
the  act  of  1848,  the  will  of  the 
testator  having  been  made  less 
than  two  months  prior  to  his 
death.  (Id.) 

9.  As  the  limitation  in  section  6  of 
the  act  of  i848  still  exists,  not  hav- 
ing been  affecied  or  restricted  by 
the  statute  of    1860,    where   the 
privileges  of    a    corporation  are 
made  expressly  subject  to  any  and 
all  provisions  of  law  (as  was  the 
case  in  respect  to  the  above  cor- 
porations),  they    cannot    be    ex- 
empted from  the  operation  of  this 
provision.     (Id.) 

10.  The  direction  that  "  the  legacies 
are  to  be    paid  as    soon  as  the 
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amounts  can  be  collected  out  of 
funds  now  invested  on  bond  and 
mortgage  at  the  city  of  Grand 
Rapids,  Michigan,"  requires  that 
both  the  principal  and  interest  of 
the  property,  as  fast  as  received, 
should  form  the  fund  out  of  which 
the  legacies  should  be  paid.  (Id.) 

11.  There  is  no  valid  objection  to 
the  validity  of  the  bequest  to  the 
widow  during  her  life  of  the  net 
income  of    the  estate    after    the 
payment    of  the    legacies.      The 
testator  intended  to  give  to  his 
widow  the  income  of  all  the  estate 
after  the  payment  of  the  legacies, 
and  the  executors  named  in  the 
will  are  the  trustees  under  the  will 
to  hold  the  estate  during  the  life- 
time of  the  widow  and  collect  the 
income  therefrom,   and  pay  the 
same  to  her  during  her  life.     This 
evident  intention  of  the  testator 
cannot  be  defeated  because  of  the 
failure  of  certain  of  the  legacies 
to  vest.     There  is  no  rule  of  con- 
struction which  imposes  such  a 
penalty  because  a  will  contains  an 
invalid  legacy.     (Id.) 

12.  The  eighteenth  clause  of  the  will 
is  as  follows :  "  XVIII.  I  give  and 
bequeath  all  the  principal  left  of 
my  estate  after  the  death  of  my 
wife,  Amelia  Kerr,  to  the  societies, 
seminary  or  institutions  named  in 
the  fifth,  sixth,  seventh,  ninth  and 
tenth  articles  or  bequests,  to  be 
divided  according  to  the  several 
amounts  so  bequeathed  pro  rata:  " 

Held,  that,  the  above  bequests 
are  subject  to  the  act  of  1860,  and 
are  valid  only  to  the  extent  of  one 
half  of  the  estate  of  the  testator, 
the  valid  legacies  previously  given 
being  included  in  that  one-half. 

Held,  also,  that  the  residuum  is 
not  given  to  these  corporations  as 
a  class,  but  that  the  proportion  of 
each  is  distinctly  specified  in  the 
will,  and  that,  if  any  of  the  be- 
quests are  void,  as  to  such  be- 
quests, the  testator  has  died  intes- 
testate  and  they  must  be  distri- 
buted under  the  statute  of  distri- 
bution. 


Held,  further,  that  the  bequests 
in  the  fifth  article  of  the  will  to 
the  Union  Theological  Seminary, 
and  in  the  seventh  article  thereof 
to  the  Presbyterian  Board  of 
Home  Missions,  and  in  the  eighth 
article  thereof  to  the  New  York 
City  Bible  Society,  and  in  the 
ninth  article  thereof,  to  the  New 
York  City  Mission  and  Tract  So- 
ciety, and  in  the  tenth  article 
thereof  to  the  Trustees  of  the 
General  Assembly  of  the  Presby- 
terian Church,  &c. ,  and  in  the 
twelfth  article  of  the  will  to  the 
Sabbath  School  of  the  Scotch 
Presbyterian  Church,  and  in  the 
thirteenth  article  of  the  will  to  the 
Presbyterian  Hospital,  are  void 
and  that  the  testator  has  died  in- 
testate as  to  the  sums  mentioned 
in  said  void  bequests,  and  the 
same  must  be  distributed  to  his 
widow  and  next  of  kin,  according 
to  the  statute  of  distribution.  (Id.) 

13.  Where  the  testator,  by  his  will, 
gave  his  son  T.  H.  S.  $10,000,  in 
trust,  and  directed  him  to  put  the 
same  at  interest  on  good  security, 
and  with  the  interest  thereof,  or 
so  much  as  might  be  necessary  for 
that  purpose,  to  support  and  main- 
tain the  testator's  daughter,  A.  S., 
in  a  decent  and  comfortable  man- 
ner, or  at  his  discretion  to  give  and 
pay  to  her  annually  the  whole  of 
the  interest  thereof  ;  and,  at  her 
decease,  the  testator  gave  the  said 
$10,000  to  all  the  children  of  A. 
S. ,  then  living,  equally,  but  if  she 
should  die  without  lawful  issue 
then  living,  the  will  gave  the  same, 
equally,  to  his  son,  daughter  and 
grandson,  naming  them,  and  to 
their  legal  representatives,  respect- 
ively. A.  S.  was  a  lunatic  and  so 
remained  until  her  death.  She 
died  without  issue.  The  income 
of  the  $10,000  wa,,-hiore  than  suffi- 
cient to  pay  for  her  proper  sup- 
port, and  several  thousand  dollars 
of  unexpended  income  had  accu- 
mulated at  the  time  of  her  death 
in  the  hands  of  the  trustee : 

Held,  that  accumulated  income, 
arising  under  the  facts  above  indi- 
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cated,  should  go  to  those  entitled 
to  the  principal  sum  from  which 
the  income  was  derived  ;  that  as 
to  this  fund  of  $10,000,  which  had 
been  carved  out  of  his  estate  by 
the  testator  and  distinctly  set  apart 
to  be  invested,  and  which  after  the 
death  of  his  daughter  was  to  be 
paid  to  the  persons  named  by  him, 
the  same  should  carry  with  it  to 
the  legatees  the  interest  or  income 
which  it  had  earned,  and  which 
was  not  expended  for  his  daugh 
ter's  maintenance.  (Ellingwood 
agt.  Beare,  ante,  503.) 


WITNESSES. 

1.  An  order  requiring  a  party  to  an 
action  to  appear  for  examination 
before  trial,  under  the  provisions 
of  the  Code  of  Civil  Procedure 
(new  Code,  sec.  870,  et  seq.),  must  be 
served    personally   upon  him;  a 
service  on  his  attorney  is  not  suf- 
ficient to  give  the  court  jurisdic- 
tion to  punish  him  for  not  obeying 
the  order.     (Tebo  agt.   Baker,  77 
N.  Y.,  33.) 

2.  The  provision  of  the  act  of  1851 
(sec.  33,  chap.  134,  Laws  of  1851)  in 
reference  to  the  survey  and  meas- 
urement of  land,  which  prohibits  a 
surveyor  from  testifying  "respect- 
ing the  survey  or  measurement  of 
lands"  made  by  him,  unless  he 
shall  make  oath,  if  required,  that 
the  chain  or  measure  used  by  him 
conformed  to  the  state  standards, 
applies  only  to  surface   surveys 
and  measurements,  not  to  meas- 
urements as  to  the  quantity  of 
material  taken  from  an  excavation. 
(McManus  agt.   Gavin,  77  N.    Y., 
36.) 

3.  The  statute  being  restrictive  of  a 
common  law  rule  should  not  be 
extended  beyond  its  fair  import 
and  intent.     (Id.) 

4.  A  conviction  of   a   person  of  a 
felony  in  another  state  does  not 
render  him  incompetent  as  a  wit- 


ness here.    (Nat.  Tr.  Co.  agt.  Glea- 
fxm.n  N.  F.,400.) 

5.  This  rule  is  not  affected  by  the 
lact  that  at  the  time  he  is  offered 
as  a  witness  the  term  of  his  sen- 
tence has  not  expired.    (Id.) 

6.  While  the  evidence  of  an  accom- 
plice should  be  carefully  scruti- 
nized, it  is  for  the  jury  to  determ- 
ine what  weight  should  be  given 
to  it.     (N.  T.  Guar.  and  Ind.  Co. 
agt.  Gleason,  78  N.  T.,  504.) 

7.  Whether  more  weight  should  be 
given  to  the  testimony  of  two  ac- 
complices,  and  whether  and  to 
what  extent  they  corroborate  each 
other  are  matters  for  the  jury. 
(Id.) 


WRIT  OF  ASSISTANCE. 

1.  At  9  A.  M.,  on  the  18th  day  of 
May,  1874,  one  Fountain  entered 
a  judgment  in  his  favor,  in  an 
action  of  ejectment  brought  by 
him  against  one  Scudder  to  re- 
cover the  possession  of  a  house 
and  lot  in  Elmira.  A  writ  of  pos- 
session was  issued  thereon  to  the 
sheriff,  requiring  him  to  deliver 
possession,  "without  delay,"  in 
pursuance  of  which  he,  accompa- 
nied by  one  Arnot,  the  assignee 
of  Fountain's  right,  went  to  the 
household  Scudder  that  he  wanted 
immediate  possession,  refused  his 
request  for  a  delay,  took  the  keys 
of  the  front  and  back  doors  and 
put  them  in  his  pocket,  and  pro- 
ceeded, with  his  assistant,  to  re- 
move Scudder's  property  from  the 
house. 

At  IP.  M.,  of  the  same  day,  he 
was  served  with  an  order  staying 
all  proceedings  upon  the  judgment 
and  the  writ,  pending  the  decision 
of  \  motion  for  a  now  trial.  After 
he  had  read  the  order  he  stopped 
the  further  removal  of  the  goods, 
told  a  person  in  the  house  that  she 
had  better  go  out,  as  he  was  going 
to  lock  up  the  house,  and  having 
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locked  the  doors  went  away,  leav- 
ing a  deputy  in  possession. 

Upon  an  appeal  from  an  order 
adjudging  the  sheriff  guilty  of  a 
contempt  in  violating  the  stay  of 
proceedings,  and  imposing  a  fine 
upon  him  therefor ;  held,  that 
Arnot,  as  the  assignee  of  Foun- 
tain, was,  by  virtue  of  the  judg- 
ment, entitled  to  take  possession 
of  the  premises  if  he  could  do  so 
peaceably. 

That  the  sheriff  could  take  pos- 
session as  his  agent,  and,  having 
done  so,  rightfully  commenced  to 
remove  the  defendant's  goods. 
(People  ex  rel.  Scudder  agt.  Cooper, 
20  Hun,  486.) 

2.  That  when  served  with  the  order 
staying  all  further  proceedings 
Arnet  was  already,  by  virtue  of 
what  had  been  done,  in  possession 
of  the  premises;  that  the  sheriff 
was  not  required  to  turn  out  Arnot 
and  reinstate  Scudder  in  posses- 
sion, and  that  his  failure  so  to  do 
did  not  render  him  guilty  of  a 
contempt.  (Id.) 


WRIT  OF  PROHIBITION. 

1.  There  can  be  no  appeal  from  an 
order  of  the  marine  court  granting 
a  new  trial  without  the  stipulation 
required  by  the  act  of  1874.  Nor 
have  the  provisions  of  chapter  479 
of  the  Laws  of  1875  abrogated  or 
repealed  the  provisions  of  the  act 


of  1874.     (People  ex  rel.  Salke  agt. 
Talcott,  ante,  269.) 

2.  The  absence  of  the  stipulation 
and  the  appeal  from  the  order 
assuming  the  appeal  was  regular 
under  the  act  of  1875,  took  the 
case  out  of  the  provisions  of  the 
act  of  1874  and  left  the  court  of 
common  pleas  to  the  exercise  of 
the  discretion  vested  in  that  court 
in  such  cases  by  subdivision  2  of 
section  43  of  chapter  479  of  the 
Laws  of  1875,  and  the  exercise  of 
that  discretion  is  not  reviewable 
at  a  special  term  of  this  court  on 
the  extraordinary  writ  of  prohibi- 
tion. (Id.) 

8.  The  relator,  if  aggrieved  by  the 
judgment  of  the  court  of  common 
pleas  because  of  any  irregularity 
of  form,  has  a  plain  remedy  by 
application  to  that  tribunal  for  the 
correction  of  the  judgment,  this 
court  should  not  interfere  by  pro- 
hibition while  so  simple  and  easy 
a  remedy  lies  open  to  the  relator. 
(Id.) 

4.  As  there  was  no  lawful  appeal 
which  could  give  the  court  of  com- 
mon pleas  jurisdiction  under  the 
statute,  the  case  has  remained  in 
legal  contemplation  in  the  marine 
court,  subject  to  the  order  of  the 
general  term  granting  a  new  trial, 
and  this  court  will  not  interfere 
with  the  functions  of  that  tribunal 
in  this  case  by  a  writ  of  prohibi- 
tion. (Id.) 
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rule  in  relation  to  co-servants,  197 

Distinction  between  a  servant 
and  a  representative  of  a  cor- 
poration   258 


MARINE  COURT. 

Of  the  city  of  New  York,  may 
revive  an  action  and  continue 
it  against  an  executor 413 

Summary  proceedings  com- 
menced before  one  justice  how 
continued  before  another....  465 


MECHANIC'S   LIEN. 

Sub-contractor,  filing  a  lien  after 
an  assignment  by  his  con- 
tractor, is  entitled  to  judg- 
ment of  foreclosure  against 
the  owner,  contractor,  and  his 
assignee,  and  is  not  compelled 
to  share  in  the  general  fund  — 


FAGE. 

effect  of  the  assignee  having 
paid  the  amount  of  the  lien  to 
the  county  clerk . . ,  210 

When  it  attaches 345 


MORTGAGE. 

Foreclosure  of  —  judgment  for 
deficiency  —  when  and  under 
what  circumstances  motion  to 
set  aside  such  judgment  may 
be  made 226 

Upon  cemetery  lot  —  when  in- 
valid.. ,.  334 


MORTGAGE    FORECLOSURE. 

When  motion  to  open  default 
and  set  up  defense  of  usury 
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master  and  servant 197 

Liability  of  a  corporation  for 
the  negligent  acts  of  an  em- 
ploye   258 

Contributory  negligence  ques- 
tion for  jury 283 
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Election  of  aldermen  —  power 
of  supreme  court  to  determ- 
ine upon  quo  warranto  as  to 
whether  a  person  was  duly 
elected  and  qualified  for  such 
office 106 

Unlawful  obstruction  of  the 
streets  —  duty  of  commission- 
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perintendent  of  incumbrances 
—  mandamus  the  proper  rem- 
edy to  compel  them  to  perform 
their  duty 277 

Unauthorized    obstructions,    on 
streets  and  sidewalks  —  duty 
of    commissioner    of    public 
'  works  to  remove 333 


NUISANCE. 

Obstructions  erected  on  streets 
and  sidewalks,  when  a  nuis- 
ance   333 
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OFFICERS. 

De  facto  and  de  jure  —  their 
rights  as  to  salary  after  judg- 
ment of  ouster 106 


OFFICER  DE  FACTO. 
When  his  acts  will  be  sustained,  404 

ORDER, 

Issued  by  a  judge  having  juris- 
diction, person  no  right  to  dis- 
regard it  even  if  it  be  errone- 
ous    262 

Vacating  an  order  is  judicial 
authority  that  it  should  not 
have  been  granted 419 
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PATENTS. 

Rights  of  rival  patentees  in  pub- 
lishing their  claims 356 


PARTIES. 

PAGE. 

In  action  by  general  guardian 
of  infant  for  her  separate 
share,  the  other  infants  are 
not  necessary  parties  to  the 
suit  —  separate  suits  may  be 
brought  for  each  share 24 

Who  are  proper,  in  action  to 
foreclose  a  mortgage,  where 
bond  is  executed  by  a  person 
other  than  the  mortgagors. . .  120 

In  an  action  by  a  receiver  of  a 

savings  bank  against  the  trus- 
tees, seeking  to  hold  them 
personally  liable  for  alleged 
breaches  of  duty  with  respect 
to  loans  and  disposition  of 
the  moneys  of  the  bank,  the 
.  legal  representatives  of  a  de- 
ceased trustee  are  properly 
joined  —  the  persons  to  whom 
the  loans  are  charged  to  have 
been  made  are  not  necessary 
parties  defendant 303 

Who  are  necessary  parties  to  a 
foreclosure  of  a  mechanic's 
lien 345 

Who  are  proper  parties  in  ac- 
tion against  trustee  of  manu- 
facturing company  to  enforce 
a  personal  liability  for  permit- 
ting the  indebtedness  of  the 
company  to  exceed  its  capital 
stock  .......  ,.421 


PARTITION. 

Assignee    in    bankruptcy    may 
maintain  action  for 231 


PARTY  WALL. 

What  would  be  a  proper  or 
improper  use  of,  not  to  be  de- 
cided upon  affidavits 175 
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PAYMENT. 
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Made  by  check  or  note  —  when 
inoperative  if  such  check  or 
note  be  dishonored 10 

Effect  of  failure  of  bank  pend- 
ing the  collection 10 


PENSION. 

What  an  attorney  may  charge 
for  services  in  obtaining 459 


PERSONAL  JUDGMENT. 

Right  to,  under  chapter  315  of 
Laws  of  1878 455 


PLEADING. 

Discharge  in  bankruptcy  how 
pleaded 93 

Powfr  of  referee  to  amend 254 

Effect  of  general  denial  in  an- 
swer of  the  allegations  of  the 
complaint,  except  as  after- 
wards admitted  to  be  true. . .  274 


PRACTICE. 

In  supplementary  proceedings,  262 

On  appeals  from  order  of  gene- 
ral term  of  marine  court, 
granting  a  new  trial  to  court 
of  common  pleas 269 

As  to  examination  of  a  defend- 
ant before  trial 321 

Effect  of  special  term  caption 
on  ex  parte  order 329 

Stay  of  proceedings  upon  judg- 
ment of  foreclosure,  pending 
appeal  to  general  term,  discre- 
tionary —  plaintiff,  not  enti- 
tled, as  matter  of  right,  to  a 
deficiency  undertaking 350  \ 


PAOI. 

Justification  of  sureties  on  ap- 
peal—  effect  of  adjournment 
out  of  court 353 

In  an  action  against  sheriff  for 
false  return,  the  mere  issuing 
of  a  prior  execution  is  no  de- 
fense in  itself 354 

Under  what  circumstances  an 
answer  in  a  suit  for  limited 
divorce  may  be  struck  out . . .  476 


PROMISSORY  NOTE. 

Rights  of  accommodation  ma- 
ker, or  indorser 118 

What  constitutes  an  indorsee  of 
negotiable  paper  a  holder  for 
value  so  as  to  exclude  the 
equities  of  antecedent  parties,  293 


R. 

RAILROAD  FORECLOSURE. 

Computation  of  amount  due  — 
what  must  be  shown  to  sustain 
averment   of    inadequacy  of  • 
of  price 419 


RECEIVER. 

Of  an  insolvent  insurance  com- 
pany —  power  of  the  court  to 
order  payment  to  counsel  em- 
ployed by  the  company  out  of 
funds  in  his  hands  though 
they  were  unsuccessful  in  the  • 
litigation 239 


REFERENCE. 

To  assess  damages  upon  injunc- 
tion, when,  should  not  be 
granted 344 
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Stipulation  by  parties  to  pay 
fees  of,  will  be  enforced  ....     42 

His  power  to  amend  pleadings,  254 


REMOVAL  OF  CAUSE. 

From  state  to  United  States 
court  —  how  amount  in  dis- 
pute determined 480 

When  "  the  matter  in  dispute  " 
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the  ' '  laws  of  the  United  States 
so  as  to  deprive  a  state  court 
5f  jurisdiction  " 482 


REPLEVIN. 

Chattels  —  how  reclaimed  by  de- 
fendant   421 


RES    ADJUDICATA. 

When  no  application  to  amend- 
ed complaint 122 

To  what  extent  the  rule  applies 
in  proceedings  to  obtain  the 
discharge  of  an  imprisoned 
debtor... 136 
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by  prescription  —  when  by 
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user,  nor  surrendered  by  ver- 
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versations   
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SALE  AND  DELIVERY. 

Of  chattels  —  acts  which  amount 
to  proof  of 85 


SAVINGS  BANKS. 

PACE. 

Personal  liability  of  trustees  for 
alleged  breaches  of  duty  with 
respect  to  loans  and  disposi- 
tions of  the  moneys  of  the 
bank ". 303 

Purchase  of  mortgages  from  a 
trustee  of  such  bank  con- 
demned —  such  transaction 
ultra  vires 316 

Responsibility  of  trustees  for 
the  act  of  its  officers 318 

Liability  of  trustees  for  dam- 
ages caused  by  their  miscon- 
duct   426 

Liability  of  trustees  of,  for  dam- 
ages caused  by  their  miscon- 
duct —  measure  of  care  and 
diligence  which  such  trustees 
owe  to  the  bank  and  its  de- 
positors   439 

SERVICE. 

In  proceedings  to  bind  joint 
debtors,  what  notice  defend- 
ant entitled  to 97 


SHERIFF. 

When  becomes  liable  as  bail  — 
how  exonerated  —  special 
term  —  power  to  grant  further 
time,  after  answer,  to  make 
surrender  —  what  must  be 
shown  to  entitle  sheriff  to 
such  relief 194 

Action  against,  for  false  return — 
mere  issuing  of  prior  execu- 
tions no  defense 354 

Of  land  under  execution — when 
will  be  set  aside  ._ 377 
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SPECIFIC  PERFORMANCE. 
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Of  contract  for  sale  and  ex- 
change of  real  estate  —  when 
will  not  be  decreed 78 


STAY. 

When  action  in  state  court  will 
be  stayed  pending  an  appeal 
to  United  States  supreme 
court 73 


STAY  OF  PROCEEDINGS. 

Granted  to  enable  a  party  to 
review  an  order  denying  an 
application  to  make  pleading 
more  definite  and  certain 155 

Upon  judgment  of  foreclosure, 
pending  appeal  to  general 
term,  discretionary  —  plain- 
tiff not  entitled  to  deficiency 
undertaking 350 


STIPULATION. 

To  pay  referee's  fees  will  be  en- 
forced       42 

Given    on    appeal  from   order 
granting  new  trial  —  effect  of,  389 


SUMMARY  PROCEEDINGS. 

For  non-payment  of  rent — when 
may  be  maintained  by  lessor,  19 

Non-resident  landlord  not  re- 
quired to  file  security  for  costs,  432 

Commenced  before  one  justice, 
how  continued  before  another,  465 

When  tenant  may  be  removed 
under  the  statute  in  reference 
to  illegal  trades,  the  same  as 
if  he  were  an  overholdiug 
tenant 487 
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Signed  by  an  attorney,  but  not 
under  the  seal  of  the  court,  is 
not  such  process  as  is  intended 
by  the  United  States  Revised 
Statutes  for  the  commence- 
ment of  suits  in  United  States 
courts 320 

When  should  be  set  aside  on 
ground  that  defendant  was 
induced  to  come  within  the 
jurisdiction  of  the  court  by  de- 
ceptive and  fraudulent  means 
for  the  purpose  of  serving  him,  496 


SUPPLEMENTARY 
INGS. 


PROCEED- 


Practice  as  to . 
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Sufficiency  of  affidavit  to  entitle 
a  party  to  warrant  of  arrest 
instead  of  order  to  examine 
judgment  debtor 452 

In  order  to  examine  a  non-resi- 
dent of  the  county  upon  such 
proceedings,  what  must  ap- 
pear as  to  his  place  of  busi- 
ness .  .  507 


SURROGATES. 

Chapter  394,  of  the  Laws  of 
1870,  entitled  "An  act  to  con- 
fer additional  powers  upon 
surrogates,  and  to  authorize 
an  examination  as  to  the 
effects  of  deceased  persons," 
is  unconstitutional 327 


TENANTS  IN  COMMON. 

Devisees  take  as  tenants  in  com- 
mon, unless  it  is  expressly  de- 
clared to  be  a  joint  tenancy,  176 
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TRADE-MARK. 

PAGE. 

When  a  word  becomes  property 
and  its  use  will  be  protected,  17 

Use  of  word,  when  will  be  pro- 
tected  189 

When  an  imitation  of  the  pack- 
ages, labels  and  manner  of 
dressing  goods  of  another  will 
be  restrained  by  injunction. .  469 


TRUSTEE. 

When  order  appointing  and  di- 
recting payment  to  him  of 
moneys  under  the  provisions 
of  a  will  void .329 
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UNDERTAKING. 

On  appeal  to  court  of  appeals  — 
sufficiency  of  —  what  consti- 
tutes a  householder 71 


USURY. 

Defense  of,  legal  and  to  be  treated 
as  any  other  defense  —  second 
mortgagee  may  defend  against 
a  prior  usurious  mortgage . . .  342 
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VENUE. 

When  should  be  changed 

w. 

WILL. 


Construction  of  —  legacies  — 
how  far  section  6  of  the  act 
of  1848  is  applicable  to  be- 
quests to  corporations 44 

Power  of  executrix  to  sell  or 
exchange  real  estate  —  how 
far  testator's  indebtedness  an 
incumbrance  and  lien  as  affect- 
ing title  to  property  sold  by 
executrix 78 

Construction  of  —  when  accu- 
mulated income  arising  under 
a  trust  goes  to  those  entitled 
to  the  principal  sum  from 
which  the  income  was  de- 
rived    503 


WRIT  OF  PROHIBITION. 

When  will  not  be  allowed  to  in- 
terfere with  the  functions  of 
an  inferior  court 269 


ERRATA. 


In  the  case  of  Fletcher  agt.  Cooper  (ante,  page  374),  sixth  line  of  the 
opinion,  for  the  word  "fourth,"  read  "  first ;  "  for  the  word  "second," 
on  the  eighth  line  from  the  bottom,  read  "  rescind." 

In  the  case  of  Tripp  el  al.  agt.  Saunders  (ante,  page  380),  first  line,  for 
the  word  "  their,"  read  "  tfiese." 
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